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Article 10bis
1. The countries of the Union are bound to assure to nationals of such countries effective protection
against unfair competition.

2. Any act of competition contrary to honest practices in industrial or commercial matters constitutes
an act of unfair competition.

3.The following in particular shall be prohibited :
(1) all acts of such a nature as to create confusion by any means whatever with the
establishment, the goods, or the industrial or commercial activities, of a competitor;
(2) false allegations in the course of trade of such a nature as to discredit the establishment, the
goods, or the industrial or commercial activities, of a competitor;
(3) indications or allegations the use of which in the course of trade is liable to mislead the
public as to the nature, the manufacturing process, the characteristics, the suitability for their
purpose, or the quantity, of the goods.
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% This Policy Statement enunciates the Commission's position that industry self-regulation should not
restrain the use by advertisers of truthful comparative advertising.

% Statement of Policy Regarding Comparative Advertising :

(b) Policy Statement
The Federal Trade Commission has determined that it would be of benefit to advertisers,
advertising agencies, broadcasters, and self-regulation entities to restate its current policy
concerning comparative advertising.(1) Commission policy in the area of comparative advertising
encourages the naming of, or reference to competitors, but requires clarity, and, if necessary,
disclosure to avoid deception of the consumer. Additionally, the use of truthful comparative
advertising should not be restrained by broadcasters or self-regulation entities.

(c) The Commission has supported the use of brand comparisons where the bases of comparison
are clearly identified. Comparative advertising, when truthful and non-deceptive, is a source
of important information to consumers and assists them in making rational purchase
decisions. Comparative advertising encourages product improvement and innovation, and can
lead to lower prices in the marketplace. For these reasons, the Commission will continue to
scrutinize carefully restraints upon its use.

%7 Official Journal of the European Communities No C 70/5. % % % "Whereas comparative advertising
may be beneficial to a consumer and a competitor to the extent that it compares material and
verifiable details with each other and is neither misleading nor unfair.”

% Charlotte J. Romano, Comparative Advertising in the United States and in France, 25 Nw. J. Int'l L.
& Bus 371, 375 (2005).
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FaMHRE B AN - SRFEUME A A S R RN B E » HIE S [ ASEERaon
ZREETTH - | ﬁ%ltt fii 2L KEE > JE AL E S (R Je SN ~ ZEFETET
i~ e A BISELERIR E > A SR SR EC R B B AT 2 R
MBS G AR L ORI i B e B AT R ] m B e 2 B
e

BEGRLE 2 ARESS T E ST IR TR OGRS
FoES e A MBI S E ST T R EES HEAE Y FESE - mEEtbEERorR
BEE T EBIR L R YRR - ARSI | R
K T EEIRZ 2R E ) T EIEE R E AR S AR R ST T A PRI
JFAT > BIEERE S LA IE » 38~ BB E Z A /Z - FR N
PR BRI s > A I%En“%&ﬁ%? Z PR sl ERR R
ZREMAEMAPEEERTRZA] "“‘E‘ftbi P 2R
B " EERZ 2 R FELITI A A %,\L}z_ttﬁxf$2¥ﬁx%’ﬁu
W AkE IEb%@ﬁ@%UFEEE%% PRt | BT FERRZ 2 R
MREZ PR RGE O 7
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B EEEME T EERZ 2 RE ) I BEEEE WA THR
BEHT ) 2 TRk, 2R > AE ERIEE—OROR A (A=
HIEBRZ 2 REAFAE® Bl A A — AR EE 2 thi
SRHIETIEAE | T RS EREIR BN > AR EEREER BT Al
AR L BIIE | AZER] i P R R BN T 2 2 H4s -

BTS2 AR RS ES F L T 2T MA@y Ry " FH
B2 22 ) BT FBEE 2R TR R HE A A AR S
H R FBBR T AREAR - RRZHl - ASUER s B & A R ERsE
2~ IR H Z SR a B - O A R S SRR
(& ramBh HIBT R E 1 Z AP - s R HEE M & & Z TR EER DL
IEE bRz 2R - AR S ERTETHYRE BRI E R E
T > HEbRelt ~ FE R R A S L Ve A 5 [ E & A sh il
M2 &R BE DHPPETRVEEE . fEns FREZ o RENFHEEZ
fRAE - B AT RE 5 R — s AH B KR Z R E e AT Ry 2 A Ry S AE
It EEREE R S E e REERFEEEAS R
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Fod VRALAREEHL SRF
F-0 3AGFEEVRALHEL (Directive 2006/114/EC)

FRBON e R &~ (e 2 Mon ~ I B 02 s 2 3%
& B (R SRR Z A Z T-E > 1984 FBUIGEE S G E 5 | A FHER
575 (Directive 84/450/EEC ) » 4455 5 [ NSHRR I S hE A Vit 5
FAEHE AT R 1T R AR 25 70 € » #EZE RS NSRS 2
HUE Mz HE S MR ST TER R & R A ASHTRE - B8 2.1 & -
= 3 R eS| \Shara &S | A SEaRE ST 5 & ZIAE °

BLJit 84/450/EEC $i5 - N EHLE A FHEEER H BT - F IR
FHEE S FEE 2 S8 1t 1997 FEER IR S i aE 5 | ASH R B 2545 <
e R HN LI E S R AR &5 <56 3a (RilE & TR A B B E 2 /&
F& < BRITHES FERES 2006 4112 H 12 HAEARY S | A ai & B b & &

5% HEIERTSY 97/55/EC Ff$5-2iA 2007 4F 12 H 12 HEEARY - #%
F5 2300 72 A S R ER BH A Y R B S R L 8 5 T 85  ((distortion of
competition ) #* ; HIR - & B E § R — 2 ERIA BN IR L &Y
HEE S g BEES RoHEERZR (consumer’s advantage ) » fETI{E
& B 4 — Bl faH (uniform and harmonise ) L& 554 2 DV EEME
s A HIETEAES — - tEEE S A N R S mntES  BRTA

2 Directive 84/450/EEC  Atrticle 1
The purpose of this Directive is to protect consumers, persons carrying on a trade or business or
practising a craft or profession and the interests of the public in general against misleading
advertising and the unfair consequences thereof.

24 % 2006/114/EC 45 4 %3 % 3 8k -

?% % 2006/114/EC 45 4 % 3 % 5 2 - Georgios Anagnostaras, Bubble wars! Trade mark use and
protected designation of origin in comparative advertising, 31(6) E.I.P.R. 316, 317 (2009).
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MBS S SR SRS o G H AT DY MR R Bt T B A
L s 25 > BB R4 - AT TR R R A > LR s 2 FE R S 25

% (a broad concept of comparative advertising) DU 548 7 FEERE S
227

LT 2006/114 57551 0 25 2 1k ¢ FOE FREEERE & Ry AR B
FERER R o SRR Y B ER - ENIE SR 4 RS
O E PLi e & A e B R E AR R SR RS s e A
PUT e 2 B R Ry (A A 0

# 9 O97/55/EC 3p £ & 2006/114/EEC 3p £ ¥R

97/55/EC 55 2006/114/EEC 5%
thEtEE S ER | 56 2a bk - AR IR e R TGk | 58 20k ¢ [F)7E e

Il e S B o B e S SR TR 4

A Sl R
bL o s 45 0% | 56 3al %0 s 4 2 (R

2

N

® % 2006/114/EC 45 £ % 5 % 6 % ¢
" % 2006/114/EC 4p 4 %% % 8 2«
® Directive 2006/114/EC - Article 2(c)

‘comparative advertising’ means any advertising which explicitly or by implication identifies a

competitor or goods or services offered by a competitor
2 Directive 97/55/EC  Atrticle 2a

comparative advertising" means any advertising which explicitly or by implication identifies a
competitor or goods or services offered by a competitor;...
% Directive 97/55/EC  Avticle 3a
1. Comparative advertising shall, as far as the comparison is concerned, be permitted when the
following conditions are met:

(a) it is not misleading according to Articles 2 (2), 3 and.7 (1);

(b) it compares goods or services meeting the same needs or intended for the same purpose;

(c) it objectively compares one or more material, relevant, verifiable and representative features
of those goods and services, which may include price;

(d) it does not create confusion in the market place between the advertiser and a competitor or
between the advertiser's trade marks, trade names, other distinguishing marks, goods or services
and those of a competitor;

(e) it does not discredit or denigrate the trade marks, trade names, other distinguishing marks,
goods, services, activities, or circumstances of a competitor;

(f) for products with designation of origin, it relates in each case to products with the same
designation;

(g) it does not take unfair advantage of the reputation of a trade mark, trade name or other
distinguishing marks of a competitor or of the designation of origin of competing products;

(h) it does not present goods or services as imitations or replicas of goods or services bearing a
protected trade mark or trade name.

2. Any comparison referring to a special offer shall indicate in a clear and unequivocal way the
date on which the offer ends or, where appropriate, that the special offer is subject to the
78
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M

()~ Eo| AsE:8 (not misleading)
(b) LRt P 2 R AR A

HHEJZHEE (meeting the same needs or
intended for the same purpose )

(C)ZHHLLECE Y ~ MHBHAY ~ ]2 ia
Sty ~ BRAIHYRYE - S (B (objectively
compares material, relevant, verifiable
and representative features )

()R R e RS ~ P ~ P9k
T B H A& BIRE SRR F (not create
confusion )

)R~ EizE - SRR ~ PHST AR
H firn & B2 75 ( not discredit or
denigrate )

(F) B b AR BA R IR EE St 4 R &
JFREHE R (products with designation
of origin with the same designation )

(ORI PR ~ FEsR ot ~ B
FIEECA IEE R ZE (not take unfair
advantage of the reputation)

(h3EfH'E ~ #BEL4: (not imitations or

(a)~g&r5] AgEzR(not misleading )

(b) EL 8 B P i E A AH [F BV 75 oK
=2 MH [F H AV I 8E ( meeting the
same needs or intended for the
same purpose )

(O FEILLE E AT ~ fHEEAY ~ 7]
ZhgbRny ~ HAIAERE - S{ER
(objectively compares material,
relevant, verifiable and
representative features )

(d) AFHZE - BRI - B9t
% i B E AL & O AE R ( not

discredit or denigrate )

(€) B i i AR A R Y R 2t 4
A E H FEHSR (products with
designation of origin with the
same designation )

() ASIEM AT ~ RS
B FERURIEEFZE (not take
unfair advantage of the reputation )

(@) 3E {7 B ~ # #an ( not

availability of the goods and services, and, where the special offer has not yet begun, the date of
the start of the period during which the special price or other specific conditions shall apply.

21 Directive 2006/114/EC  Article 4

Comparative advertising shall, as far as the comparison is concerned, be permitted when the
following conditions are met:
(@) it is not misleading within the meaning of Articles 2(b), 3 and 8(1) of this Directive or Articles
6 and 7 of Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005
concerning unfair business-to-consumer commercial practices in the internal market (‘Unfair
Commercial Practices Directive’) (1);
(b) it compares goods or services meeting the same needs or intended for the same purpose;
(c) it objectively compares one or more material, relevant, verifiable and representative features of
those goods and services, which may include price;
(d) it does not discredit or denigrate the trade marks, trade names, other distinguishing marks,
goods, services, activities or circumstances of a competitor;
(e) for products with designation of origin, it relates in each case to products with the same
designation;
(f) it does not take unfair advantage of the reputation of a trade mark, trade name or other
distinguishing marks of a competitor or of the designation of origin of competing products;
(9) it does not present goods or services as imitations or replicas of goods or services bearing a
protected trade mark or trade name;
(h) it does not create confusion among traders, between the advertiser and a competitor or between
the advertiser’s trade marks, trade names, other distinguishing marks, goods or services and those
of a competitor.
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replicas ) imitations or replicas )

( not create confusion )

(h) & (s e s
PR S0 24 T L AT 1 AR BEUR

AR

ISV ERS SR 3]

iy E L o R BB S e 25 SR I 25
P IV U S e = > (E1Z T » BIAVEEE T - A
RIS s 2 B R ST B 2 > B S BB A T O7/55 B L 95
S0 IBIRIUE ST SRR B B LB S =0 L R S BT
RS R IR T « FRBCR IS SRR~ PEBE RS b
BRI A+ R B R P LR 2 > M R B
P AR AT BTS2 E .

HIEXAS 2006/114/EEC 545 SR 2> AIRIgEELi e 5 s AVER E L -
R T EOREES | A\ sEER 2 HEESN - HAA GBS o e o ~ IRBsies
Mt EELLE TS B A RIEEESA R » 0 mTEEeet: B2t ~ AHRAE ~ =T
felglk ~ HEINESTNISOHERTES T a2 FhidE S0 E 5 Al Ebas
M DA U E s B P B - st s ~ Rl 1A w7
TR ER T 2t S - EEEEIE oS 4 fRdye - fr g hFHYE
BRIz ~ 18 Btidh - TRRFES - @R ek ZhEs -

¥-® B Wedn £ (Directive 2015/2436) g2+ & B £, itz

*

<

o

&

=

B kA e Jacob J %A British Airways Plc v Ryanair Ltd*°

%2 Stella Fletcher, Pia Fussing, Alpha Indraccolo, Comparisons and conclusions: welcome
clarification from the European Court of Justice on the interpretation of the Comparative
Advertising Directive, 25(12) E.I.P.R. 570, 572 (2003).

2% 4. at 571

2% Hazel Carty, Registered Trade Marks and Permissible Comparative Advertising, 24(6) E.I.P.R. 294 ,
298-299 (2002); Georgios Anagnostaras, The application of the harmonised standards on
comparative advertising: some recent developments, 32(2) E.L. Rev. 246, 246-247 (2007); Belinda
Mills, Comparative advertising: should it be allowed?, 17(9) E.I.P.R. 417, 424 (1995). %+k% £ >
w7 o F 147

2% British Airways v Ryanair [2001] F.S.R. 32.
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fa AR FlE R T Z M AR AR LR e — (R R Y S5 - IAEEEER
s E M ZER TR RS A RS IR AR B L 2 REA]
Sy 71 > EEEE S AT LU (E TS &R E ARG HigsE =
Phgce Sn SRS 2 R TR S R IR R ™ RIE L
e AT E IR LR ERE Ry R 7 M 1 B R AR A8 SRt
FEF SRR A H B & -

BXCER TR &5 AT RE D R AR N Z RERT] > 4E 2006/114/EEC 155
A= 56 13~ 14 - 15 Bhg R HARBOREEEE B fReE & itm 2 105™
Hepfg e AESe (MIEEEREEES ) ZhiEs » BEE EERMA
EEE M P ~ psye A4 B A maiTiats £ 85 I (R 25 P AR Y PR
i - A5 2 FEE R E S e HE PAVEALCEE & o i EE
{E MR - REGHHRPE TR Z BTEE - TRRIMELLAEE DR > Pl
NZ PR (SRR SR & L6 aZ iR B T W [ fRaE O &
ERENEL T 3 2 g A g bR T RIS » 42 02 KR #58
SRR R A R B AR E S A H TR S E A
AIRERIFIRIRE™ - BRI ASZPA T sh AR A LLE R & vTRE ) KOs RS 0k
R Z -

BRRS P59 R0 R s BRI AR RS nIeE kR

%% Georgios Anagnostaras, supra note 234, at 247.

237 2006/114/EEC Recital 13 Article 5 of First Council Directive 89/104/EEC of 21 December 1988 to
approximate the laws of the Member States relating to trade marks (2) confers exclusive rights on
the proprietor of a registered trade mark, including the right to prevent all third parties from using,
in the course of trade, any sign which is identical to, or similar to, the trade mark in relation to
identical goods or services.or even, where appropriate, other goods.
2006/114/EEC Recital 14 : It may, however, be-indispensable, in order to make comparative
advertising effective, to identify the goods or services of a competitor, making reference to a trade
mark or trade name of which the latter is the proprietor.
2006/114/EEC Recital 15 : Such use of another’s trade mark, trade name or other distinguishing
marks does not breach this exclusive right in cases where it complies with the conditions laid down
by this Directive, the intended target being solely to distinguish between them and thus to highlight
differences objectively

%8 CJEU, 02 Holdings v Hutchison 3G, C-533/06, para. 45.

% |d. para. 51.

49 2008/95/EC 45 4 2 % - 5 1988 4 |37l ¥ < 8Y/104/EEC #; £ (First Council Directive
89/104/EEC of 21 December 1988 to approximate the laws of the Member States relating to trade
marks) - # 5 d 2008/95/EC 45 4 i3 I B~% 2 o Frp»t 2015 # 12 " 23 22 373 THEF
#1454 (DIRECTIVE (EU) 2015/2436 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCILof 16 December 2015 to approximate the laws of the Member States relating to trade
marks) ;> R F AR 40 2 520 p Aok SR ME A3 EPRHHE N L RPE o FRTE
Fa@B? A 0d d2 BT 2 o iE Ao 5 2008/95/EC 4 4 & 89/104/EEC 4, 4 »
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D2 RENTESSE 41 ka b IH (BRITHIECE 51 Ka - bIH) K551
i CBRITHTESS 1015k ~ 55 10.2 fik a ~ b IH) seAMHEA TEEMEH &
REFI (R HEE 597 P fE AR I ** (COUNCIL REGULATION (EC) No
207/2009 of 26 February 2009 on the Community trade mark ) & 8.1 i (FRA{T
FAEE 8.1 M%)~ 55 9.1 fika~ b IH (BRITHARANE 9.2 flka~ b IH) TR
A ORE IRV AR DI RE T A M [ PR AR -

FH AT ICER PR 0 S E o RIS RITAT R - S8 — R pa iR 2 (SRR dEe
A RIRERERE * (L)[F]— P i BRI B I A (] R e e AR S AR ] - BT
H[FE—ZFN  (QEFES R ENEMERE (likelihood of confusion) » £
o PR Z T A i AEAY R BB 4 ( likelihood of association ) - FiTEEE&
AR TR B ARFE A K AT BEAR {3 P an 2R 152K E AE (5] 352 Bl A &% FE S
( economically-linked; commercial connection ) ~ {bsEf A4 » HEE
SRS - WBIRG RE S M2 R RTE R EE
FIE] PR > YA TR R A PRI HL L 2
B2REGHEr (appreciated globally) tHEARNZ @ B2 ELRE RAFHERINIATH =

245

15 HEIPEET & PR Z B A RERER RS < M R AN =
BIEBPETE L ORE > FTEIR 55 4.3k ~ S5 44 5k aTH (HITHE<55 5.3

PO TE {7 2 i ELTY ) 2008/95/EC dp 4 R ¥ 0 deF bleh 31 % 89/104/EEC 4 4 & 2015/2436 4y
£ R Aegiinp o

241 207/2009 B+ £ % 1993  id 1 <1 40/94 2.p] (Council Regulation (EC) No. 40/94 of 20
December 1993 on the Community trade mark ) » # {4 d 207/2009 LR i3 & 2. » g ¥ » 104 #
12 2 23 2 24 p 223782 T e P @ =27 (REGULATION (EU) 2015/2424 OF THE
EUROPEAN PARLIAMENT AND OF THE COUNCIL of 16 December 2015 amending Council
Regulation (EC) No 207/2009 on the Community trade mark and Commission Regulation (EC) No
2868/95 implementing Council Regulation (EC) No 40/94 on the Community trade mark, and
repealing Commission Regulation (EC) No 2869/95 on the fees payable to the Office for
Harmonization in the Internal Market (Trade Marks and Designs) ) p &%~ 105 & 3 # 23 p 4 2% o
AR F B A 0 m d (S AR 2 B iR I saig % 207/2009 P & 40/94 R
FE T (T2 1R 5L 02 207/2009 AR G 4R 0 Ao B3l ® 40/94 AR s 2869/95 P M- 4o ir
;)'LF]Q °

2 CJEU, Sabel BV v. Puma AG, C-251/95, para.16-18.”.. the likelihood of association may arise in
three sets of circumstances: (1) where the public confuses the sign and the mark in question
(likelihood of direct confusion); (2) where the public makes a connection between the proprietors of
the sign and those of the mark and confuses them (likelihood of indirect confusion or association);
(3) where the public considers the sign to be similar to the mark and perception of the sign calls to
mind the memory of the mark, although the two are not confused (likelihood of association in the
strict sense).” CJEU, BME v. Deenik, C-63/97, para. 64.

3 CJEU, Canon Kabushiki Kaisha v Metro-Goldwyn-Mayer Inc, C-39/97, para. 29.

4 S mpnE > pw32990 F 5l

%> CJEU, Sabel BV, supra note 242, para. 22-23.
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ik ad) ~ 55 5.2 fik (BIT#IES5 10.2 5k ¢ JH) » DURPSEERAANSE 8.5 fk

(BRATHrAR RIS 8.5 ik b TH) ~ 55 9.1 ffk ¢ T (FRYTHARAISE 9.2 ffk ¢ IH)
o E[EE AR T EE A Y RIS (trade mark has a reputation ) fREERY
1755 o AR - BR AR AR RS AR AR R E & oy Ry =R - B (1) 18
EEZ X E > #BE (detrimental to the distinctive character; blurring;
dilution) (2) {E8EE L 2 22 (detrimental to the repute of the trade
mark; tarnishment; degradation ) (3)F]FH=& 4G 2 AL EIE S A A
% (take unfair advantage of the trade mark; free-riding ) 2*® - 4175 _F {75 -
RIEZEHE - BFEE g 8 BEEEMHE RN E 2 2 s o B
e i e B S Ry e

FIHTRCEIE A E EEREEEIE (R Mb) ZEE - EREEE R
Tk B A/ B R HAEAS (link) Y7 BIAEREC B0 T e
HEE A —E TR > 25 W TR 2 AS Rk E B2 1 58 (immediately and strongly ) -
AR ITIE E 2 T RE ks BOMERE AR Adidas 28 e At B HlEr
SR R FAERH[E] > Bl FE RS 2% Ml (global assessment) < fH
22 ONE Intel B > BOWER R SIS FEEEER
HER  WPEIERVATOAE S (degree of similarity) ~ P Bl A 755 14 55 EELAH T
HEERA CEM MBIk BT EREZEEA  HEEAR S EA L) -
R I M SRR 2 I B IR EINE L oreal ZEPFHREEH -
EIFEENE » BRI TR IR T B B S A AR
FLE o R HIBT R DORE R R R

B B AP R tEak TR | Efa R e SR A
SEETT RS (immediate association) 4% a5 RIS L BRI S
ZE 2 0 BlorHr ~ 5918 (weaken) Z AR iEtanE—F EARNIIEE » &
ELA B A ) 4 P R e R XS (generic term) 2

26 CJEU, Intel Corporation Inc. v CPM United Kingdom Ltd, C-252/07, para. 27; CJEU, L'Oréal and
others v Bellure NV and others, C-487/07, para. 38,42.

%7 |d. para. 43.

8 |d. para. 67.

9 CJEU, Adidas-Salomon AG, Adidas Benelux BV v Fitnessworld Trading Ltd, C-408/01, para. 30.

20 CJEU, Intel, supra note 246, para. 44,50,53,55.

»1 CJEU, L'Oréal, supra note 246, para. 44-45.

B2 g mpnE > b ir 660 F 205; CJEU, Adidas-Salomon, supra note 249, para. 58.

%3 CJEU, Intel, supra note 246, para. 29; CJEU, Interflora Inc. v Marks & Spencer plc, C-323/09,
para.76.

2% CJEU, Interflora, supra note 253, para. 94.

al
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N H 8 AT RE L M B H YLK T A (change in the economic behaviour of
the average consumer ) **° » Z BB K (4 TG 2 220 T L0 H S st
AP o AT TR | RSN TR i B S 5
g5 (tarnishment) » 115012 44 P I o5 R v 2 A2 RIS - TTTERLELTED
SHEZES ) S AP R E o (B EARIH R g 5
BLGHE © BCE AR TR B A e - BEE -

155 = E B N B PiEay N B2 ~ #ERUT BATESHI A IEE
BT RG> B AAEARARIES o FERLAE TSR | AVRERE T 0 IR
FEARMAE R ) 2 EEELE - HIFE = NEHEE A E SR

LI SR ES A4 FTIEERRY BRI EE = N R & AP pT %
FHIE S « Rt 2 R GRS I - AR 25 » B
X RGHEEE AR5 o BAh » SE= AJESTERER) (due cause) FEHZ
Flas » BONEBIREL REE A A F Cunfair) ZFz: - & = R HHE
A& EACE (financial compensation) » [ffj 3 H 52 % 1> 4 R AR AVEPE
51 ST o A R R R R AT PSS % -

T $HEEAGRITEE <5 6.1 FROEITHHE <5 141 /%28 14.2 %)
R 6.2 (BUATHIIESEE 143 1R s A BB IBRAI > e » 4558

2% CJEU, Intel, supra note 246, para. 77.
PO p R LA AN R LR LR L BT e TR R B L1 ERE I F

- A Z DB T R B 199ﬁﬂ » 2011 = 2 i, Fr19l1-

#T CJEU, L'Oréal, supra note 246, para. 40.

B8 porgrits B2 085 F 191-192 -

B0 porgiik s Az 256 0 Fo188 e

260 CJEU, L'Oréal, supra note 246, para. 41. “As regards the concept of ‘taking unfair advantage of the
distinctive character or the repute of the trade mark’, also referred to as ‘parasitism’ or ‘free-riding’,
that concept relates not to the detriment caused to the mark but to the advantage taken by the third
party as a result of the use of the identical or similar sign. It covers, in particular, cases where, by
reason of a transfer of the image of the mark or of the characteristics which it projects to the
goods identified by the identical or similar sign, there is clear exploitation on the coat-tails of the
mark with a reputation.”

%1 CJEU, L'Oréal, supra note 246, para. 49; CJEU, Interflora, supra note 253, para. 91; %% 8%%

398 F 194 -

%2 Directive 2008/95/EC Atrticle 6
1. The trade mark shall not entitle the proprietor to prohibit a third party from using, in the course of
trade:

(@) his own name or address;

(b) indications concerning the kind, quality, quantity, intended purpose, value, geographical origin,
the time of production of goods or of rendering of the service, or other characteristics of goods
or services;

(c) the trade mark where it is necessary to indicate the intended purpose of a product or service, in
particular as accessories or spare parts; provided he uses them in accordance with honest practices
in industrial or commercial matters.
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= NPT Z R - AEZIRFTR Z BN AT HRR s e8] Z #alE]
JRRIERSEE R H Ol ~ bk SR MORaRIIER - HAY ~ AORF5RMME
MR - DURGE /R B IS VA Z M ~ Both R Z fan rEra iRy
FEXHEBENREEE™ > ST PR F e > BRA -

Ak BERREIEE SRS 5.3 (RS ERE 1B R PR E Ry pist
[EFHNF - R FREEAERT G A 2 $525 5.1 ~ 5.2 RIF BRI R
RERE - PRI 9.2 REA FIFERE - (EEEH Ry > 2016 FifrimiE
2 PR 25 10.3 iR R BR AR RIS 9.3 5k - W By 7 A ERZ IR Sl 5 3K
HH e A 2 (3 28 S 2006/114/EC bS50 e » AIEFERGRA
BRIIELE S KRR > R Ehi s S P N Z R TR S
1Th » IR IR R B SR E i B A A Rk LB & a0 A
05575 70 FH P A AR L TR BB T (EJe R R bl B 55 S pi s LS T A A
— PR > 2016 A R A A P ARt < SR AN E TEASCHYRRE » Bk Al
SR AR Ry & A LI RS A B ME A B A T 555 Y T 3RS |
a0 =Yt YN N B

&F_E ATl AEEREEHAREE T STEEReE e ml gl e pi i 2 i - K
PR S A S RIS IR T A PR R LR & (B2 ks
LIS (L~ (IR REAE - 117 B SR R PR T oA et EEB R 28R ) -
i XK 55 B ORae VH B i 2 SRR =7 2 VL5 I e N L (s 1) B LR
S AT - ARTAERTEEIEMR T o B R A A IS - M B A 1]

2. The trade mark shall not entitle the proprietor to prohibit a third party from using, in the course of
trade, an earlier right which only applies in a particular locality if that right is recognised by the
laws of the Member State in question and within the limits of the territory in which it is
recognised.

?3 CJEU, Gillette v LA Laboratories, C-228/03, para. 41-46. 8.7 {5 & % 3 ¥ g cmp i3 3 2 » g2
Pt s ¥R AAZ FZ AAFHREAT FEMELE & 0 27 F 17 G R R R
BURERHRLFESpEIFE 2 » A REFH 2 FRERS R AFHRATH T[S
FRENERS > TR B LEER BT IR A AEY > wMERTRG Gillette (o R ¥ £
TREER BT ITE  d §RMERYEFEZFRUE R A FHOFEHAR £ 4
FEMF AP EIRPEREAZFHR P FAF 2 A TPHERBEALZFIE 2 52 4N
FEEHA T e FHRBAZF R LY S o

% Directive 2015/2436 Article10
3. The following, in particular, may be prohibited under paragraph 2:

(a) affixing the sign to the goods or to the packaging thereof;

(b) offering the goods or putting them on the market, or stocking them for those purposes, under the
sign, or offering or supplying services thereunder;

(c) importing or exporting the goods under the sign;

(d) using the sign as a trade or company name or part of a trade or company name;

(e) using the sign as a trade or company name or part of a trade or company name;

(f) using the sign in comparative advertising in a manner that is contrary to Directive 2006/114/EC.
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RE M7 R B 2 e PRl B TP AR L IEMERY S 5 HIET - [t 0= 25 R AR
ZIHFERINEEESE S T — e - B RIBCRE A LS E I ARE
HE B HLNPEER 2Nt dERE o (B0 R P AL Z SR B IR PR
IRMTREE R Z IR LU A AR E /T - EhlE & AT REH ke Z AR
TR ATEE > RS R DUse A A BLi & & 2 B IR P
B Z EOEA EEEANTPEZHE -

Fo8 VRRBRLAEAFERBL 2T

AHIFTAIL $13F 2006/114/EEC 1555 4 [RATEKAVEAER (- a
b~ ¢ =RUASH I TLEE S EA M R ARE ~MfEd-e~f-g-h5
KR S AR At A 0 5 [ A\ SRR ZRp AR - 1R &Rl a2 i HL B B
A A R AT EIE T AR BT RE A mER A
[E  ASGE R ie EiRfa < DAOReErAnie AP I A HAVE e - 51
FERI PR AP IR EF AR DIBe B RIS ¢ 5— 5 » EERE &1
PR B ARV L 5% - HEREAEIN & A 1~ BNl R T
MzgpkaRE (misleading ) JRE & 2 ATHE °

b MEEHE 1S S T A (R B S SR A2
S B R - b A B e S TR e > S-S » BIE
PS5 4G e B A RIEE I S BT v e S e
PESETE « SRAIIES s BLIREEE S 4.2 DI A SR
TR AR 5 ST AL T IR S < R 5 detrimental > 7
L A1 S T2 T e 5 5 discredit « denigrate » FIH: FTHEIER 1
EIE LIEGE BERITE - EREHAE | SETER RS (F e - 5 h 5
SR 22 o PO MR A A (AR A T st
SRETEZH - 55 SRS 2 EE SRR Fing
R SRS A AUHEFIRRE » SR a5 &t L DS :
FRRRAEE RS T ) B S A -
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fx
ks
A

$-F EAjfCRALASABETENF A
R R

-4 ®HYRA LT FIL S8 —Toshiba %

2001 FEECH AR Toshiba v Katun®®ZE @ A Lh#k s &5 A Lk
2 Bfg > ZEAGBEEAERmEONADIRRE 3 {E MRS K e fTER
(preliminary ruling ) » H 7 {441 %f 84/450/EC {55 HHYES 2a & ~ 58 3a.l
fk ¢ 3K ~ 565 3a.l ik o FREE KRS ¢ 55— (I R L B AMERT AR ZE T OEM 5f
5 Ry FE 7y 2:7% H Y. (reference purpose) FH DARERE (LT pHHY 22 B B A P iy
T HRE LG HE AT A ES e GETE 5% 2a AT 2 therE
& P REEAERE A EE - ABEE - (1) FSpEHYEmES (OEM 5k )
B IERGHYE T BESRIS LAY » BB E a0 3al ik ¢ FHRE 7 (2)
AT 5 OEM SRS ERRTaT5<5 3al ik g x5 7 5 WIATALEs (&
BUREE » B (1S R 2a RATie 2 th s - I & 3a.l ik
0 FBHUR IEEF 2 IZRE Rofn] 2 (QHLIERS B CHYET 4R ot B F LUEOH
Feom ~ EERVERRY OEM SEIS I FIRIURE & Rak 3a.1 ik g ZKIEEE
iE ? QMEFEE AR (unfairness ) I & A5 BIEHE K 2 n il FHEY R FE
on > B AR OEM SEESARANE 2 LLIEN Al sE 2L B HVEH &84S
PREE  FRRIE A NS Bl OB S REH) OEM SEREAYRF (7> -

ST E SR AB e AV —(ERRE > BN ABEZ B2 97/55 i
BB 6 BHLAEE » IAE BN LRSS SR U (abroad concept) 52
T fEER AT Cexplicitly) Siigsr (implication ) 55 i 5 $ T RB0EL
Fie it 2 P iR 8 < > IERIR AL HAVER ] se s 25

%% CJEU, Toshiba v Katun, C-112/99.3%% = & 4 p ~ Toshiba 4t B+ 2 2 Toshiba Europe
GmbH g4l & B Er i e ) 42 5> Toshiba 5 FEsa @ P erip * ey 42 %> 0 & b 4 ®
F# 7R A5 4 Toshiba 1340 )% 7 {535 M % A 7 b c0f &o4k 2 Katun 2 & P40 & i * »+ Toshiba
e 5 By R A 42 5 e * o Toshiba #iEr A8 > &9 p 77—
Ba¥ > Er- > ap L T REGKE A58, (OEM number) > % - 5 " Katun 7
SRB L (Fv RS RS2 TEEL A 0 Fe il TARFIRRF S -

266 1d. para 20.

%87 1. para 30.
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PRI E S o I H A LR & 5 SR S AR Y B s
ZILEEEP® > EEEEE S TELL T B ] (most favourable ) Eh s 5 ik |
220 R L ELR S OEM SERERY7T Ry th & il 1k {e o HL AU i 1
T LR AR T S E R A A LR SR E S S R hER
En e BEEEONERT 2 FIFZEE] > ADP 22458 R IR S 2 9
HEZEMEETERIEAE " AL ERENtbEES 2 | 8L Toshiba 2
SR BON AR 98 P8 Y B IETLE 5 B E L E DA H P 1 A A1 EE R
AR I R IR AE AL 14 Y cE R g 272 - Toshiba 22 s Ry i A Al
A b B 25 MR [ RN R BR ER et 17 T Eo i (= 2B A Lhi e 5 R i A M 22
2 J71E > BT M A R & S B A L S e B A — 1Y
ZREEIRMENAE et E S S N Eim > AE L HE BT E R AE N
b2 s 25 {EE 1) 75 T A B 2 2 PR i 2 T ) e 3™

2007 ‘) De Landtsheer Emmanuel®’*—Z& 1 » 7 EGER R E BN
EBTEERAATEOR - s —(E R R S B iR IR e R Y
RE—HHman (atype of product) 2@t EE#E & 7 JREIE e b — 3RS
e 5 AEG fE 1 RS E S SR BRS an /N TS 84/450/EEC 55 HEF 2a frkHY
i & ? BONARTINE S |t A bl e 5 PR Rl A R R Al » PRI
R BT B B 2 DR RS S5 2a (R b DU
B — 3 T R BT I A T R R e IR TS Ry H BB
cast-law [ E R E LB S 2 B TATE | BOWERHE HES ALt
g EEREAE S g SR E (identify ) 55027 34 S Bl H pg o B S AE T T LE
g BT (o S T T % B A e 2 A o s T > HLE L —

%8 Georgios Anagnostaras, supra note 225, at 318.

%9 CJEU, Toshiba, supra note 265, para 36.

270 |d. para 37.

271 |d. para 26-31.

22 CJEU, Lidl v Colruyt, C-356/04, para. 22; CJEU, Emmanuel v Veuve Clicquot, C-381/05,para. 22;
CJEU, Pippig Augenoptik v Hartlauer, C-44/01, para. 42.

2% Stella Fletcher, supra note 232, at 574.

7 A% R 24 Landisheer 2 & 2 &% jF)r 2 Malheur 5 7 #5 # 5 2001 # % (7 - 4 & 5 Malheur
Brut Réservek 4 jF)» & i 5 T Champagnebier ; » &4 2 2 * 4 # > 54 kg o0f ) 2t
“h iFpLfre % @ % 7 TBRUT RESERVE (% # % 4z )" La premiére biére BRUT au monde |
(& # % - B4 %97 ~ "Biere blonde & la méthode traditionnelle ; (& st1 ;2 ffid g9
) ~ "Reims-France ; (F##7—2 @) 2%~ > FH% 2 7 Reims{r Epernay ¥ & chy §
P2 AT 0 AHFER € (CIVC) 2 Veuve Clicquot 32 5 Landtsheer #rc# eh@ 8 7 & 5 3%
Y fpwa bidant i 4 oo

" CJEU, Emmanuel, supra note 272, para. 16-17.

7% |d, para. 21.

7 |d. para. 22.
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WG & R M Y B B e B 2 5T R B A ™™ -

AR BRI $ETER R e LR R S A ILARIRE - HRE A R R bhE
&2 IR R A LR R S R R 2 AE - AR DA A A E i S
Z R P2 AR Wb S T AT R E RS R R EIRE 2 %
8o BEEIR AT THEEE ) HURERTT  BUNAREAE Belgian ZE5mERE YA
SRR TIRERES TR U BN BT RE e N & T
05 W5 HIAE Belgian Z€ ~ L'oreal ZE ~ Lidl ZEFH R e FLLoRRE 192 (4
FAEAE R %8 IS P RE DA EEY - AE RFFa Bitbi B A T i Eny
A [E) P SR B 55 B A T H A MR oE S o [RIRZE L FTRE HE
B - EERPE - PN R MR -

FoFK WRBLES ii’%*’?iﬂ‘ﬁ—‘ﬁi'}';ﬁ—Siemens %

TEBICMIABERy H1 R Fh DA ] RO B 72 i B & LUK & & 4 B (K B
FIRR4S > %0 2006 4F Siemens v. VIPA —22 » B&4: 15 VIPA /A E]LL Siemens
iy Simatic & & ‘ERVETEARIEIE REm VIPA AERYZE(: » WiaE DI
Siemens BLSHYE (1 FH A I8 » 40 Siemens HYET B4R 5% 6ES5 928-3UB21
i By VIPA 928-3UB21 > Siemens /A S0/ VIPA f#5 84/450/EEC {5
25 3a.l {5 9 FRHYRGEHEE - BON AR BN TR i = A e ht 55 K
SATECMN R - HE R E R S A S (T SO E AR
A H Toshiba Z& e [E R B 2 = LAt 4 6 098 TS8R 5T o S IRy LRl
E e ANTRLE R A R RS (R T Ry ks B ARes 3 ZAife 1~ {5
fir NAUEESS (HERZE G 5T BB 4wk Rl maZdiat ) M HERES 3a.1 ik g 3K
R o ETDARGE » B SRS R Siemens HHEZ )
FEAETHAmIE - (5B AR ELEER FIVETRRITE A& Siemens
AREERTRG S BRSNS K VIPA s » SiM7E A T IREEE R4S

28 1d. para. 23. ” Those courts, when making that assessment, must take into account the presumed
expectations of an average consumer who is reasonably well informed and reasonably
observant and circumspect”. See Pippig, supra note 272, para.55; CJEU, Lidl, supra note 272,
para. 78.

"% Georgios Anagnostaras, supra note 225, at 318.

0 CJEU, Belgian Electtronic Sorting Technology NV v Bert Peelaers and Visys, C-657/11, para. 39.

81 |d. para. 37; CJEU, L'Oréal, supra note 246, para. 68; CJEU, Lidl SNC v Vierzon Distribution SA,
C-159/09, para. 20.

%82 CJEU, Siemens v VIPA, C-59/05, para. 14, 24; See also CJEU, Lidl, supra note 272, para. 33.

8 CJEU, Toshiba, supra note 265, para 54. CJEU, Siemens, supra note 282, para. 15.
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5 UL Siemens RAEHERR VIPA (i FHETBIGRSRA T E™ -

AL R PR & A R R T B HA LRI DU A R
TR ENFTERE Ry tH 38R - B B AR R s R E B N 5 Pt F 2
FIZS™ o SN EORE S LA SIEEE 2 P ISR - (R
EHEEREEIE AR T EES EARS TS HE S A E S HE
(ERESPAEEVE Az STE S

$oF CRRLAFILER

- VR®AB 4 EE#H VR —De Landtsheer Emmanuel %

PERE 515550 4 PRAEVATEZE(: T b st S A st A HHE 7R K

(same needs) S¢fH[R] HHY (same purpose) - pjhaEii 55 M LLHARRY - B

ST A EER IR G > F H WY ERECREE S R AV IEMENE - [t elp;
LICIVNG S EC 9 = P

2006 4EfyLidl V. Colruyt®®—Ze fyie S 1 w] Hie M fi R R R 1
WAL fEZER pgEARE (Rechtbank van Koophandel te Brussel ) &t
WA TR iR A EE (@R Ry T 97/55/EC {555 3a e b FuE S ]
ek Ry bhwe R & R AeLUB 1T (individual ) YRS B AR A M EEES - HERR DA
(IR AR (R &R (product selection ) #E TEE#R ATRE 2 % ) BIUH
ERERES | 97/55/EC 55 RIE 55 2 BEELHRE T4t 2% rl LL#gps in (various
comparable products ) £z #iEERES - LURATS 5 9 B R Al bt

84 CJEU, Siemens, supra note 282, para. 26.

8 Georgios Anagnostaras, supra note 225, at 319.

286 CJEU, Lidl, supra note 272.4 % & 4 2 Colruyt % iz » 8 77 - H|MEFR 2 - 0 5 2
£ § 2 H s 4z % B (4 Carrefour ~ Cora ~ Delhaize ) ~ #+ % #74c% & (4 Aldi ~ Lidl ~ Makro )

W R - Rl ¥R TSR Ut RO PG AT 0F E 153 Colruyt 1t 4w

AZBD Hrg T 366~1129 %o & o @ B i f dhde g 4Tde® Hqpt B4 T 155~293 %~ o Lidl B 3
WEALRLZER ALK A FHEZE O FIMRIERALE I EZLIR
Id. para. 18.” Must Article 3a(1)(b) of [the] Directive ... be construed as meaning that comparative
advertising is allowed only if the comparison relates to individual goods or services that meet the
same needs or are intended for the same purpose, to the exclusion of product selections, even if
those selections, on the whole and not necessarily in regard to every component, meet the same
needs or are intended for the same purpose?”

287
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HGAED T R ER PR A2 B BT -

AFTATHL > BON AR Rt hi s s R s A M E F KR r & A [E H
Nz ol thE e miE sk B N EE AR " BEWEENEE M
(sufficient degree of interchangeability for consumers ) %% » A ZE A BT LL#R
MERVAEFRE T 2007 A5 De Landtsheer Emmanuel 2L 2010 4£HY Lidl v.
Vierzon Distribution” P EEE H 5 [HEAN - (REIGNARE 2 AR > ke LLEFE
[ EAETEE (a real possibility of substitution) BB By B lE
PR A A Bre S 36 3% i 2 A 18 1) L s e o Y B M R R 22

{Ef3EEHYZ » {£ Emmanuel v Veuve Clicquot —Z&£ 1 » BIOH AR $T
¥} 97/55/EC f55 55 2.2a (FRESKIVILI R S H S AV TR (5 S 5 3a fF
25 b FRFTHEZ O LB MRS E R AR IE T ErRa i« 590 1595 2.2a fi%
L RS R PTEK T SR E st 2 5 AT | SRR (5 (rfs T &
r e AR SR TS L E A TR A 0 BIRGa A E A EEEA A

(a certain degree of substitution ) %% » &3 EE 4 bLang > (B 45T i Y &
HHIR GHED  HlEh BB EnR A ES BHSREE - &Y E hfE
HREBL K A2 A 5 B HIRE SR (U AT RE » [RIIBE Z8 ik L s B
HIMHRE 50T SR FRE P ARE s e & Al Kt & g M &
SPH A E E R

PN > 97I55/EC $5-5HRES 2.2a fREESKHY T IR, BHEE 3a fREE b
AR BB RE R 2 BUWEE R AW B B EIEE AT
(obviously close ) » {HFAAH[E (not identical ) » 255 2.2a (R4 TE Z LI E
& 5 3a AR5 b RN Bbbi e s PR AT 2 B B
< B Rh AT SE I T B (5 L B AL e e s PR R (UM - 12
RAIBESR 5 F 2 P an i N B B B ARE™ © MR By

288 CJEU, Lidl, supra note 272, para. 25.
289 |d. para. 26.
2% CJEU, Emmanuel, supra note 272, para. 44; CJEU, Lidl, supra note 281, para. 25.
21 CJEU, Emmanuel, supra note 272, para. 47.
%2 CJEU, Lidl, supra note 281, para. 33, 40.
2% CJEU, Emmanuel, supra note 272, para. 28, 30.
24 |d. para. 38.
2% |d. para. 36; See also CJEU, Commission v. United Kingdom, C-170/78, para. 6.
2% CJEU, Emmanuel, supra note 272, para. 39.
297 |d. para. 44.
% |d. para. 47.
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HIR N FE S BB AT BN E R L R A &N =& #tieoE
2.2a fFREAEE 3a fREE b A2 B A e B HE R A SRR eI Z 0% - {2 1E
REFHE - HVHEE G A B R BT B & LRI bR 5
anfE Y U & [ E MRS - AR R A& A B S s -

(. )

8<% 22a b EH R — ¢

SRR %
S R R B L. s

(competiih tionss 1> < 2 EPEH AR 01EE 51 B s s
; i 3. FRINSCS R B TR

( competitive relationship )

\\ (degree of substitution ) j
\Bee i
EMES 2 — : 2006/114/EEC 25 4 5% b 3a] b %
B ENEAER

H SRS BA AR R RS LR

(sufficient degree of interchangeability for consumers )

W4 ek © fe § R

Lidl v. Colruyt ZZ BN AT R #2045 > 97/55/EC 15555 3a ffRE5 b
TG > T ELe M o 6T F B W T e L 7 o R 22 e
BOM AR B K Pippig 28 i Ay a2 F it i in tP 820 E A tb i B BB
S B E R ER T SRR R AREREUNHERE
HEE R EEAG  REZE (global and summarised ) AYELER SRRV BE (B A
FIS Cuseful) JHERF 5 JERE B 20 B AR ZAE B ELE IRV BB E & H £ E
HYSFEA [FIFE Han - B ERiiaak i Si—R ES/KEEELEE (general level
of the prices ) BELHE & IEE AV E It SR 2 [E8 1 TERE - BV E

29 ki £ R 2.2a0E eV I B i B ¥ 33 5 [ degree of substitution ;o % 3a if ¥ b ¢
vk > 2% L Tdegree of interchangeability | »
%0 CJEU, Lidl, supra note 272, para. 28.
%1 CJEU, Pippig, supra note 272, para.81; See also CJEU, Lidl, supra note 272, para. 29.
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B = LB LL ST B A Sh A LB R 2 ™ 0 s M TERIR
Z HERRC e Ry 25 T P A A PR (P R e ({10 e Lk v (Y
anfHR - S 2 o ARZEATEERCZ ARAY ER {5 2 T bt At T
AR SRAR AR » AN PRRF LA A LL AT A LA R e R A mT e ™ o

Al Lidl v. Colruyt —ZEHEINAR & el (it S E T ELi S HY
ATEEREME > WAt 2010 £EAY Lidl v. Vierzon ZEFIH » S AT ELE RS -
BIOM AR s > AERAIRBIR & S A — A B AR b Y AT R
1 > BRI A R R AR A bt » 8 AR Ry B Shy B -
JFRE ~ BUEEAE RN E A N R A R UTAEIHE A [F R E L
(7 > (B LT HEER W (R anfil B S R M - T R
f AR AT L T

AR » P S Hy Al L M RS E e (B S A B s i A
H 2 - EEELTRAE 2010 £E/Y Lidl v Vierzon —ZEBIONEBERT ISR

o

FoA FLFE ATV RAL

BN A L S TR R A A B E & T 2 En &l A
2%y AEFTETHRRE (misleading) B BER (decieve) 7 EEHYELER
s AR BRI RN T o EREEE B 1E % e D 2 B
OISR BT i R R L @

%2 CJEU, Lidl, supra note 272, para. 35.”That is especially true in @ sector such as the mass
distribution sector in which consumers usually make multiple purchases designed to meet their
everyday needs. From the viewpoint of such purchases, comparative information relating to the
general level of the prices charged by chains of stores or to the level of the prices charged by them
in respect of a given selection of products which they sell is liable to prove more useful to
consumers than comparative information limited to the prices of some particular product or
other...”

%3 14, para. 37.
%04 |d. para. 38.
%05 1d. para. 39.”... Article 3a(1)(b) of Directive 84/450 is to be interpreted as meaning that the fact
alone that food products differ in terms of the extent to which consumers would like to eat them and
the pleasure to be derived from consuming them, according to the conditions and place of
production, their ingredients and who produced them, cannot preclude the possibility that the
comparison of such products may meet the requirement laid down in that provision that the
products compared meet the same needs or are intended for the same purpose, that is to say, that
they display a sufficient degree of interchangeability.”

Id. para. 19; Georgios Anagnostaras, supra note 225, at 317.

7 2006/114/EEC % 3 % 8 8-~ 4 4 % 4 i a i
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B4n4E Lidl v. Colruyt Z£0p » Ji 5 F kB FGEE T A B Y AT 70 H B
TSR 2 H A TR - 0 PA— P RS /KRR AR e S 5
ToNMERE S BT A EiEH S - BOWERGEE AEZ L2 2 G AR S A
KBZEN— R EEAE SR ARE R  THEESRESEE
TPEVREC EZET > LIRS EEE R E 0 A HE & 201

(HPLLBE SRR R ) I R A S5 S RO S
it SRR AR R E

BONER TG E & LRGSR IR G EE S B RN E S EEF
FTA Y H A (ERSSARER Rt R — (B RS /KR » i & o Fron AT &
B R S T AT E R n Ei R R SRR SRR R
H IR n s R R DA Nkl > eaRalE e LR AN YRS L
PR 0 M R S R TR TR o B B ERERR
Ryl e B R B AR DRl e S SR — R (BB ZRAE > Rt A LA 1 5%
FHEGETEE LS AR S BONE A HINE R
& T HIEEER T SR B OB TRy » BUBRIE S5 4R a g0

AR Ry Ak Z H AR E (R e & MR 2 85 5 TR EHY =
TEA B PR AT B I BIONERE IR e s ) 0 2 & D i B
(omission ) fi{HEIFEE I THELEIEEAVIFIE - BlANE & b 45
A ZE i Ay RO A4 i R i > 5 Al ae. A i 8 s B M E B HEE JUE
AV PRI R AR o 7 RAIAL (e B EH BT HINER SR
oA RSB ol e P B i (05 & S Bl ER BE T 5 [RESEER - PR T (A%

%08 CJEU, Lidl, supra note 272, para. 78-80; CJEU, Lidl, supra note 281, para.47-48.

%9 CJEU, Lidl, supra note 272, para. 83. ” Analogously, comparative advertising relating to the
general level of the prices charged by competing chains of stores in respect of their comparable
ranges of products and to the amount that can be saved by consumers purchasing their basic
consumables from one of those chains rather than the other should, for example, be considered to be
misleading if it is established, in the light of all the relevant circumstances of the particular case,
that the decision to buy on the part of a significant number of consumers to whom that advertising
is addressed is made in the mistaken belief that all the advertiser’s products have been taken into
account in calculating the general price level, and the amount of savings, that are claimed by
the advertising. The same must be true if it is established that such a decision is made in the
mistaken belief that that amount will be saved by consumers irrespective of the nature and
quantity of the products which they acquire from the advertiser or, for example, in the
mistaken belief that all the advertiser’s products without exception are cheaper than those of
his competitors.” Lidl v. Vierzon Distribution - % 7= 5 4p I¢ &' 42 35 % o CJEU, Lidl, supra note
281, para. 56.

$10 CJEU, Lidl, supra note 272, para. 84.

11 CJEU, Lidl, supra note 281, para. 54.

%12 CJEU, Pippig, supra note 272 para. 53.
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HABIIRGSaAIR Sy ~ FAS Y B AR B B -

FEADL Tt 2245 2 2010 £Ef4 Lidl v. Vierzon » {HAR[ERYEETMAY Lidl v.
Colruyt ZDAEE" H 5 #E T8EA R Lidl v. Vierzon AIIDIEHE" & i
Ry FEITEAGTRE - WE RS B (A E PSR i i — S BT
FothEr - WHEMERHERES TR - EEFEENZE - BOE
oy LB E AR A Lhihy - FHEDL TER SR thi R - REd R
[EA N ERHE > FIAORTIRAT AR - R B8 pg SR R
S —ROHBEERBEE - AIEbERE S AR BB AL &
GINEEEE N

% = # s« Lidl Belgiumv. Colruyt & sj#Fr hZ @i - £ 8~ 7

£ R T2 RA

2006/114/EEC 15555 4 RREVAVEZ 4T ¢ SRR ELI R & 7 HE T2 8
btz > i H 250 B 2 P material )~ Bl 14:( relevant ) - H87U( representative )
A<z AgERA (verifiable ) £ (features) HILAEEHES - (i SISy ELETARERYAY
FPEJNVE & {88 - 97/55/EC 155 IMEATS 55 5 BhHE KA B LL B R AUR S
B2 A R ENENR S > AltbiES A—(Ea Al DEE & iy B

315

1.2 (objectively )

2006 47 Lidl v. Colruyt RBIOMIARE BT EhEaRiE 2 F 8 M A IR
itz 20 Hal R 2 BORA Bk 5 FR E R MEL ATt
B = 2 S 12 o A B R AN B4 = R A 2
A E B andH e Bt SRS TR - I H A EORE S EOVHZE—TE Y
PR ERE - BONABESE Ry > A0SR IR &5 1 75 ee 2 SR B Y S8 (5] P
TR IELEHR VIR RE 2B 2 T PR Y B I (practicability ) > f =

13 CJEU, Lidl, supra note 281, para. 54.

14 1d. para. 56.

15 CJEU, Emmanuel, supra note 272, para. 62.

318 CJEU, Lidl, supra note 272, para. 46.”... this last requirement is essentially intended to preclude
comparisons which result from the subjective assessment of their author rather than from an
objective finding.”.
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ST s R R (A B LR 5 A I - 11
T - e ARV (7)) ISR IR L S B
ISR A T T G L 7 SRS 5 A AT 5 L
% -

2. PEHCEETERYRTE — S - BAWRE - AU

PR NS MAAT EE 5 R I DA LS - AR E 2B B
FE M ~ BEWRME ~ S R - W= HEEEE FEAHERE Y
B BIANEON R RIE R & T (5 I o el 2 A T BB ES  H A4
TEEZEATENE - B RAE AR ES B S S/l P n 2 AR
4:AH& (equivalent technical features ) i H ] DI E SRS S » i Sy LA B3
T~ BB ~ SRR ST S S39ME 2006/114/EEC 154755 4 fik ¢
KAINE B E SRR EE BN EL & E N

FEm AR Lidl v. Colruyt 2551 » BONEARERIEE Sk i DL 2515 Al LR iy
(&R BB E R KAE R R RS tee T R I E R — R E R |
ESE T U E R ERR ST CEe R S T R KAE | AVEE A
EAEZME AR » R AR HEE R g —XEE S E W
L DL — e P B RS K T ELae BT A BRI P - 28T - 6 IRFr A HIELES
BEELL T —REEEME K | (TR B E AR AR - S HEED
HICHETT RiE st 258301 (certain category ) HYRGan eI T THE R -
BI4nfE Pippig Z&H {%Lxﬂ}i’%ﬁ&'%ﬁﬁﬁ Pippig sz Hartlauer 7 =5 (EFSHETT
thi - HPOREEMES - SRS ET | KRB ERACE | it~ A
FEE AR -

3. ARt

PR S TS R RHEE ~ BB MAses HEE &1
RERVEENEY] > BEE TP RIEOR B AT hebatt: - ERIA S & ERVE

17 1d. para. 47, 49, 54.
3 4k g o L7 F 158 -
%19 CJEU, Toshiba, supra note 265, para 38-40; CJEU, Siemens, supra note 282, para. 17.
%0 CJEU, Lidl, supra note 272, para. 35, 53.
2t Id para 53. e Foi E B¢ > Hini 4 Pippig & ¢ $TPELIT R £ 00 - T el ok o
LY e (|rrelevant) ch G H Al ROA - T R R T E R
: PR R AR 3 rlim%%m FAEGERME ATV RTBRELE G LT
o I P r’l}’]'%’}:éj s By ;"—"2?&% AT NE R B REERME 5 R
WEamTE PEIRAETEE S ERE "t
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TR REERERE -

AL G - BONERERE Ry LLaE 2 A [E] v b sy O SR T B
QORTATA F B AR b KA AT ELRet: : $13F ¢ SRATEOK AT Rl AR BR e -
BN A B 52 R i Bt S Z (B AT Ry Z BB LEE A R B R — /512528 p4
an N FTHIERY RS - [ER e S &R AL ~ BAeifiak (identify) (i
BURS > AL A Bk (E 1 P Y (B AR 1R A Rl — 20 hm B e 5 - ATat /LAY

TP ER KR | REEM - SRS TERFAARTE ¢ ST igER
FYEMEORE S anHI(ERS ~ B ERY fEERE s i — e P (ER
TR DR B 715 o o T 2 AT T 2 ™

R > 1£ 2010 F4E{LIZE B Ry Lidl v Veirzon » BN ABE SRR LI RE &
DLt iR b (ARG R TR DA S iR AV H
B MR A R o T DA R (T ERe - A e S T
Gt ERIERIGE - DAL 34 SRS eV E R BAe a0 SRIE Lidl
SUEATEER fy SLA BT  IMAE Veirzon fEFE{LE 46.3 BIUT » M- e PAIHE
HIEHERE (sufficiently clear) sthyek iy ms st I fE= 2 RIS AU B8 -
JEMSUA] RIBIOMZ R 2K ] <2 Bt e PARS Sy Heas i Sy i » e
iy 280 5 AT RE S s e S B m s A P e pee e /5 Il 2 R -

b - A A BRIV ERK T - BWOoARERY Fols & X IEA SR S
e ~ O] BT S 165 » B 15 SR T DS St 5 e Ay T
BN ARG 3 —25 2R s B A R0 A 5 $1 82 0 H i B b
FYEAVEMEN: - BRSNS R AR ISRl - IR RS =Tt

SN

0 AFELIAfFTIER

%22 |d. para. 61.
%23 |d. para. 62.
%24 CJEU, Lidl, supra note 281, para. 62-63.
%25 CJEU, Lidl, supra note 272, para. 71.
%28 |d. para. 73.
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- & #EA I R % —Pippig %

TEELE S TR AR T S PR B S AT e PR I 2 R - Tz
TSR A5 2 A2 S P (AR ey i B8 - AR i A SR E e L
HEEME™ o HIAEECE Pippig 25t > BONERERIRIIAZS (% B IS0 b
SAVRE R4 ~ RS (logo) BipshE G @ AL FELA LIS T4 F
Z BN R IR S o MRS R H 2 8 7 pH o R R S R A
Y8R A AR LR - (8 7 A R R R S Y S 2 - (AR R - TS
PR a7 BN A B A4 751 E 5 (economic freedom ) » R
DB DSBS L AR By 2 S |, ¥ 1 L AT AL
RS AT S e AT At E S 2 &AM E S o R A 5 PR -
R A RE B T (S P A ATRERI® o DURER el B iR T N B
2GS e EA R AR AEEAY W R A EPEEE
Z R SN AR B R R R B E - S$HE R AR BNENERE 2
LR Roithfe - HalREEEE D=0 BES BB H T2 EE
il AR GEE R > BRIEAHERE T FREEEER A E  EN o B EE
FH PR S AAERRS - SEE 2 EBAE British Airways v. Ryanair —
Zrp Rt I A R B0 R tER B S ARZ A Coffensive ) ft A
R ERE 9%  EAE)S AR E (dishonest) Z1FN T » WoRzELLE S FFAT
JEEE B .

ARSL 8 P 5 B 15 B A B L i R A o Y s AR B kiR 2 R
il HEamtes LAVEGE - TR R 2170 - e S AR
o H S P andR (. - B IE 2B R H T ER - R EHEEER
R WAERRGEENE  WHRRBEAAEE - IRZEN - #HE R
Fosgi 3 T H RS A E R S AR F IR Z R - FERLIEML T »
AEEATETHRRE mEE TR E A S REAVEE > TR AT

¥ ak3p s pH 7 F 1620

%28 CJEU, Pippig, supra note 272, para. 81.

29 |d. para. 83.

%0 |d. para. 82.

%1 |d. para. 78-79.

%2 British Airways v Ryanair, [2000] EWHC Ch 55, para.25. “Compliance with most of these
conditions will obviously be necessary to comply with s.10(6). But there is one significant extra -
"denigration". You can be offensive about another’s trade mark or name without being dishonest.
The Bastards headline does just that.....”
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R R IE 3 RET B Pl % -
Bof NIRAACIPRAESEAVCRALZAR 025

2008 4 02 v. H3G* R thimE tth B F M2 201 - %K GIETHE

i e o5 HR A D R LB SR R D A R 0 PSR S 56 5.1 {6 b R

84/450 5<% 3a fik d 3K (2006/114 $5555 4 ik h 30 BHEZRIDER

(confusion) HYZ{F - O2 ZZe » BONMAREsREEFy 1 3R Lk ps i DARIEE

BRREASTHER o FEEEERRES S 4 84/450 155455 3a RIS RS 4 T LI

B EAMAZ G - AR ARG DARSIERE 55 5.1 ffk a 3B b &L
118 25 5 LR S 15 o (58 P L EL A ] BT A R ™

02 ZErp > FBEGEGTE R H3G (£ 02 AYpaiR Az ELE — &R ansiiik
BHVRIE (ERSEEEEE) > (READ B RGE AR T FEATE RACHTH
REZ T VHETTELES: - AL FESRBION AR 55 —(E FE £ 2 A ERl EA A
SRR SEE 5.1 /R a 7Bl b RO (M « ARZE B B E AR 6L
02 HypHZIE —2 85k - RIIEAEEE 5.1 ff a B2 i

SRS IBRPETRE S5 5.1 5k b SKEVRSEMEE - (2L Celine ZEATHE
LA T A > o B ()M EE R SRR s ()RS
[FE ) BRI A Z i el s B - () AR B ] RE R
LR ZIIRE » R AR AR IIRE © BONABGAEAZ Tl
el Eaiay © Céline LHZBIRAN | 15 4 BEFRfE 2 &R DN RE (R TE (L A 2
R SRE AR IAE ™ B AR W G R S SR ok 5 [E— B

W AERLAHIG A REFHBREMRAL AT CHFERL 3 B U HREE AT HEIRBL
2P 02 FivRERTSEFCREL 202 AP EREMN L FRIEI AR o R AP
H3G ™ 02 2 2o gd 2 F ¢ ?j?i& "Threepay ;~ "3, B#RAE & 7 H AT B AIRIARIT B -
02 27335 H3G 22 Hpfhiem ffdeir o

¥4 CJEU, 02, supra note 238, para. 45.

¥ 0d.para. 28. A R RAFRATA L= > Auls (DR L5 EM P L P SRR &
RAEP A gl Tpihadpr KRt iv 22 3580 & &Y 8L F O ot s
F B R R (B L ) 0t A A F 2 F 89/10445 4 5 1iFad bt RE?
@i Fd e R B A R RS F OF R F BT 2% 84/450 4 £ % 3(a)
EARELArE R L3 R 6T 2 7w i (indispensable) 2 & i > 4o > H HE L R 7
@) 27 wrd j 2 &> AFEFERAY T P FHRLRY TR Fy- BT
o FP MR AT #\f]*uav I~z R KT oo

%8 1d. para.53.

%7 CJEU, Céline Sarl v. Céline SA, C-17/06, para.16.® 84 %% 25883 > 598> F 198 o

%8 CJEU, 02, supra note 238, para.57.

99



¥ ( from the same undertaking ) » B 2% 50 W & A &K % F #H 45

(economically-linked undertakings ) » [ R A SRR 2 Bl 5 28 pg Ay FL AN
THEE® > 1B B HIETHY A FE DL — i@ S E (normally informed and
reasonably attentive ) HIFERE;SEEE (relevant public) 3% 50 o

A Zer - H3G fd AL 02 BHfE > 17 By » &P Lifi(1) ~ (2) ~ G)E(E* -
EfFEEAYE » BRI BA(D)RY " RafEEA L (trade mark use) Z#i[E - BX
NEBEHIFEF RS T A AV EE o HE S A Ea%ERy - £ 2002
. Holterhoff v. Freiesleben —Z&r » BIOMNARER Ry 88 = A (EFHZ AL
R AR IR P A E s B an Y 2R > RN RS R AEE - filns% 25 Holterhoff
77875 5 F Freiesleben iy [ Spirit Sun | PR T~ G hEL Freiesleben &
[ — AR i DA 32 L S AR DU P A A P >
2003 4F-#y Arsenal Football v. Reed 51 » BN AR5 PSRV B AR RE B AT
{50 H B B BRI (5 FH & #E DA 1 P A P A s P s e B HR S O 2T Al (s
A BLECA 7 e IR A T A A SRR B I TR 3% K Pk R
A e RE P R R RE N L AR PASE B KT o F R v o AR A5 2RI T B
ARIfFE | (essential function) A4 o jf Reed FLi %57 Arsenal Y7 F5 5,
ESRFRIRAEE P i EF Arsenal HYPGEE - JEBERD R E IS SO EE E
SRR °* 5 2007 £ Adam Opel —Z&1 > AR B = A (JE&ET) [HH
L P A A RIS (DAY AT S & P B AV rs Seld ik 75 5 R AR FE <
55 5.1 R 5.2 [BRAYT BB oo AEDHERET A RIS = A fEFH Opel RYRSGAEIT
8By Autec BLERIELEEEAYACE B Opel B:asR At F4OR Fmat™
2008 4 02 ZErf » WML ARERE K b B &5 1Y H FIE T & A & F s &

¥9 1d. para.59.

0 CJEU, Adam Opel v. Autec AG, C-48/05, para. 23-25. 7".... the relevant public does not perceive the
sign identical to the Opel logo appearing on the scale models marketed by Autec as an indication
that those products come from Adam Opel or an undertaking economically linked to it, it would
have to conclude that the use at issue in the main proceedings does not affect the essential function
of the Opel logo as a trade mark registered for toys.” See also CJEU, Interflora, supra note 253,
para. 50.

¥1 CJEU, 02, supra note 238, para.60-62.

%2 CJEU, Holterhoff v. Freiesleben, C-2/00, para. 16.

¥3 CJEU, Arsenal Football v. Reed, C-206/01, para. 48.” the essential function of a trade mark is to
guarantee the identity of origin of the marked goods or services to the consumer or end user by
enabling him, without any possibility of confusion, to distinguish the goods or services from others
which have another origin.”

0 0d. parabLF T AT FRZ AR HFHEAF AT R LB R P EEF RIS
o B A g~ H¢ o RMHEIRIRE B & 8 % Arsenal 507 #%4-% 12 Reed ¥ Arsenal
B3 £ & 1 % (material link ) 5 % > See para.61; Po Jen Yap, Essential function of a trade mark:
from BMW to 02, 31(2) E.I.P.R. 81, 83 (2009).

#° CJEU, Adam Opel , supra note 340, para. 28, 41.
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RS R B - AL 5 A ELR a5 (0 P P R Z BRI L T &
Al R IRAI Ry R S B R AT R

HE > (256 4 (B A RESR L EHVHIEr o BONEREE Rl A
B REESSE SN S A RE » THEHARIT A FELAW
HAGEMELE (commercial link) AYSEERENZE® > S50 BONARE EHER
ARE R FlErE B Ebi s 97/55 555 3a fik d 7~ s F 4.1k b
AR B [E— R Ftb AT A IS SR T {5 P A R A A L s
EECHEITEES E{’J%EE (e bl o 5 Lt e 2 T A3 3 P v B AR S
) B A [EIRS BE 9 & RS TR AR AL A THAE™ - 2R » B2 E S B AE AT
TR F iR e e mz%§££ﬁééfﬁﬂE@nxﬁéziﬁ?¥U%ﬁjzﬁ§¢§ﬁﬁE£%U’ e 21
FR A PR R D > PR RE A\ A i s M e #E A - (R
A DR HERE FH 5A A s A E I P B I A SR B e R st 2= > B fE
T Bty o TR LA R R O (S R R T I R AR

&r DAL - SRR ST < BRiTs < W BRI (R B A K E R
ﬁH%m%lﬁ@Eiﬁiﬁﬁﬁﬁﬁ@ﬁF% EIEVRE % » ETEATS
13 ~ 14 ~ 15 BRI E T 2 Bil% » 15058 4 RAVEAME 24 B g (R A
# T EE ) R ES e AR A T EFE LEONAE R
FAEERSY « A BAE LR S E R A BN - e

HEREGAEARREZ i WAFES - JAPie& 2 8 E K H3G HYff
FIfT RN s pfORE » BV el E SEpgiEdEe 550 5.1 5 b ZURGREEAE

%46 CJEU, 02, supra note 238, para.36. “the use by an advertiser, ina comparative advertisement, of a
sign identical with, or similar to, the mark of a competitor for the purposes of identifying the
goods and services offered by the latter can be regarded as use for the advertiser’s own goods and
services for the purposes of Article 5(1),and (2) of Directive §9/104.”

%7 |d. para.63. ”... the use by H3G, in the advertisement in question, of bubble images similar to the
bubbles trade marks did not give rise to a likelihood of confusion on the part of consumers. The
advertisement, as a whole, was not misleading and, in particular, did not suggest that there was any
form of commercial link between O2 and 02 (UK) on the one hand, and H3G, on the other.”

%48 |d. para. 49,65.

% Georgios Anagnostaras, supra note 225, at 324.

%0 lanah Simon Fhima, Trade mark infringement in comparative advertising situations, 30(10)
E.I.P.R. 420, 424(2008).

®11d.at22.% % 5% ¥ Mengozzi plsa s " A 2 542 Y EF B S 551 iFa bk L7
eV RAIEFTEVRAE LS Y F 3a ik (2006/114 ;}ﬂ £wdiE) FPERA 24
PP R TR T AR R LW&F&% BEERRTEZL > Bl B AEFVRE LA

4% 3a iEpF ,ﬂff#ﬁ R L R B AT 2 %?ﬁ%%#ﬁﬁ % 51fa~bkmap
Kfﬁ;éﬂ PR R R4 6L TS e Tius % 3aifde~grh e 2
ﬁ*iu%ﬁrﬂrﬁ;‘ CE T fiERY 3a l'f%«##“éf WA Y R R AFRZ TS
(R % 5.1 i£2_4&¥ o See Opinion of Advocate General Mengozzi, para. 29,30,32,45;
Georgios Anagnostaras, supra note 225, at 323-24; Id. at 22..
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BEAt > ZH e — Ut A PR 1 S AT ORI S A M R 2 8
R A RS Ry a AHIEEEE S - 2 > WAEREZIE - RINEM R
BEETESE 4 00k h 50 A— A BEARVEERES » ENESROIEIRES
FEFE TR 2 Ak T Céline NZE[HRI | AYHEA M -

FZH 2 EHRCRFEETI SR 2 2

Lhi S5 4 6 f e B S A R AL I A A SRS
HITT R IR AR i B EE# s 25 i A ME B R e —3 0 B T R A
Flzz 4 (take unfair adventages ) #iEJT A RAFGALfE < HES 5 55 2 71
TR AR A AT R 2 A 5 [ 7 EMIERUHE & EFE D&
1S B - AR TR | AT R Byl A R R AP I E SR8
B8 T S 6] L TE[E] R R LU RS A A R P R 2 Bek > 75 L oreal ZEr >
BOMZERBc IRt E~ " N ARz | 2 Hllr - TERs i A Athi s g
fh[E—f#FE (same interpretation) 2 o

¥-PF RYEVRAELZAFHRELAR-Loreal 2° 13 RHBEPF

WA RS 2 TIE e

B R T A I e R A (S T R A Pl S Y LRI 5 26 1 s 2002 4
[y Toshiba Z& » AZEh L EgH ¥ Katun £F H &% - {# F Tosiba ) OEM 5&hE
AR BRI R S5 0 Y TR A A LSy IR - BON AR
o ME DUE &5 W e 8 & 1 2 T 2 p o B El B 52 7 e e AR
AR (association) » 5 5 2 BUEE B A RS P& O S EE 220y
—fREFE 3 (an average individual who is reasonably well informed and
reasonably observant ) /&~ - W HEZEEE S 2 28 F R (overall
presentation ) - ARZEFTIFOKAYEE & R FH KR E HFEE 5 (specialist
traders )> fjll_t: OEM SHS{E St~ i RS RS A BR{A 2 R 2% =\ 2 — T
WA TLFFEE R ELEcE 52y OEM SRHERI(EELEcER DUEST - BUmiARe s R
MR i SOH B E  FORF & B AR E — L 1S Rl & 5R E1 52 (false impression )

%2 CJEU, L'Oréal, supra note 246, para.23.
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Z A REMERIERE(R - HES T ZFonEA & iEEn 2 AR A » NI
B AR REE A ZE i 25 - 41 F Tosiba (Y M E RN A Fllzs 2 15
o BARTIUEIZE B R Siemens v. VIPA Z - Tosiba ZEFTRIREHV AR F
(effective competition ) BHEHELEAIERSEARENRFIEHFR ™ > 5 0
i T VIPA (/] Siemens BT BLGm st TELRE A 51 b PEaeR )5 =Lk -
AREEHRHE TS B R R

2009 £EHY L'oreal v. Bellure®™® —Z&45 Pl & o (5 F fih A s i
R B AN E e 2 BB A EA s VEIRE - FI &R TEEUR
N FHI%s o (takes unfair advantages ) & BE AR Z R EREZ— IR
FytbiEE & @A B 2 BONAREATE | EECR AT | AR
b EhE SR80 3a ik g i (FRATTHE95E 4 (% 9 30 BRgfe <%
5.2 {RIERE— ZfRFE® o R EHAE I ELi s & A LUK T3 T35 DL
PR T e i B IR R (B S L B B (AR 5 I i AE RN &
R A TSR = KM PRIk s [ e85 55 HEE IR
S S U HETE I R S B s 2 b Fllzs - INETR Ry s
{5 | (free-riding) 75 -

BONERefE T B HEAT R Z A EMAARIERE 5 = A\ (8 A AH 2
AT » 125 aB % ( transfer) ZARGIRAY TP | B2 IRt PTesT HHRY T 47
&L B RS AR IR S| IR P E F A &Sz (clear
exploitation on the coat-tails of the mark with a reputation ) **° » |- EBipgfzE £ |-
FEEERGEZ LS EENEE AR » ALt - RS EERYAE FE RS pEEDR
ERRER ~ JRAER M BB R R AR - ILAL o BRI R AR F
L R T 2 IR - AR FHEEHRE i R R i AR 2 TIRE

%3 CJEU, Toshiba, supra note 265, para 52, 58, 59.

%4 |d. para 54; CJEU, Siemens, supra note 282, para. 15-16.

%5 CJEU, Siemens, supra note 282, para. 26.” ...The possibility that there would be restrictive effects
on competition in the market for add-on components to the controllers manufactured by Siemens
cannot therefore be excluded.”

%6 & % % Bellure B & £ L'oreal 7 Tresor ~ Miracle 4 -k #f (0 enf vh 2 538 & % > PR & 7
FEF TAFHREL ) BEHBA KD v LB A kehd § o Loreal 3253% T4 F
R BHGHEA ke P RAFHRER A1 FREI IR FREF 2 RE
FOR AL T Ao

%7 CJEU, L'Oréal, supra note 246, para. 77.

¥8 gorapi > w298 F 192; Id. para. 41.

%9 CJEU, L'Oréal, supra note 246, para. 41, 49.

0 1d. para. 43.82.87 f R0 FR SRR T R P LRI T PR S ST 2 b
7F AR 2 T i - See para. 45.
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i 42 LA TE T R AR B R 2 0T » SRR 2 - (R LR
SR AR - BT

BESE > $HEPERLT AP ) ZEEE  BONARSE BT T A4
{rassn = A8 A A E SUE PIEIREE - R A EOR ERUEEES )
1T 88 25 27 PR A\ A 4 e A R s M P EHAO AT 8423 07 > B
AT BB E AR Z 1T Ry (BN E AR P 2 BE B
SIHZEHERES o EEARE = AN THE A - 41 2011 4
Interflora —Zgr - £ i T BE & FA S AR T BIEE R
WA R - S R TR EUE - P E 2 AR
HIERRERTT R 2 2577 T L B e s A A BR i r - [RIRF R
AR 2 EE > A ATRE DN P B T 2 2 P . B RIS Ry
SRR ~ BRI 25 < AR ZE EFA RS 6 3 214545 Looreal R TuAYIS &
HEBIR KSR » BN A8 M A A M e PR S S R AR S ER 2 2
FAmEME © (EHE B AES EAU0 B Bl b R s B R R s i
HART8H H Y (promotional \purposes ) i /.2 1505 {4l F OB & & ¥ 7Y
L oreal 22148 1E FH TR S IE & 2 FlI%s ™ -

- EE EFRARVEE Jacob LJ. RIRE (FEHAT KIS H LT
( permissible ) 83 7o ( impermissible ) 2 51> FrARVE(FH T HEE T~
AT 5 B AR A ZE S A IR R A S P N R
ZImERY T AN Ml o BN T AN ) MERCKERR IR E = A
B EC AT AR AT LA B T 5™ H R IR R BN B R A 85y
DONE L TR NS RG> B BRI e R m] BB
FIHZ e E R E G m - el A REEZ AN e
TERONEDERVIRIE T » REEZ it NI A FZs (benefit) - R R pGE
NG ZEHEE (harm) > FrAHIF % (advantage ) B By T R A
ORI HEARGIEN RS - TR RV EERE 2 B TRE I Z #E K

L pu % go' 3 i % & (General Court) # VIP % ¢ 2. 212 « CJEU, SIGLA SA v. OHIM& Elleni
Holding BV, T-215/03, para. 41.
%2 CJEU, L'Oréal, supra note 246, para. 49.
%3 CJEU, Siemens, supra note 282, para. 40.
%4 CJEU, Interflora, supra note 253, para. 85-88.
%> CJEU, L'Oréal , supra note 246, para.47-48.
%6 | 'Oreal SA & Ors v Bellure NV & Ors, [2010] EWCA Civ 535, para.49.
%7 |d. para.17.
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o

2% Tosiba DLk Siemens {2 > BUMAREIR LR S 2 T ERLA &
VAl ) BN EAZRAAE E o B E RS ENE SRR AR
ZAJRE > RS e EEA M R R 52 2 R an AR [ — MR A Z fE
HEEHRBEAREEEANEES > MIHA R rTRE M R
RERAR S 2 ATREME AR o H > MRS e L & A S A Al
LR INEG A 8 I VIPA Z5AELL# Fp R 5 Siemens 5T BESEHS -
HEZWHE C AL VIPA Bl Siemens BREHHIER o BIHEEH
VIPA 2 HZ2HY ¢ 75 Katun A Tosiba Yy OEM Sk - jikHE 15 LEEE
TR ST 2" o

PRIMAE L oreal Z29 » BUN AN E— P RIESBEE2FAEIN Ba
R B IR ~ S MERYTRTS ~ W P AR YT (DURe 8 B pe o B AR S A D)
RIS R IR B M R e P e - REER Y AT RE TR
1 BARAN 44 Pe IE EREE » B A% 7 JS( European Union Intellectual
Property Office - EUIPO © 2016 4& 3 F 23 H i EEE N2 i 5 Sa A1 -
Office for Harmonization in the Internal Market » OHIM ) 2 B fi#Z20 FE 40
TR R B — AT E R - SBE A G AR 5[] 2 RI6E » WIS
(R FERI% - A REMEBOHEEFIAS  JRR] FEATERIER
FEMEE - BOMELUER A SRR E R S s TR0 - LI

%8 Darren Meale & Joel Smith, Enforcing a trade mark when nobody's confused: where the law stands

after L'Oréal and Intel, 5(2) Journal of Intellectual Property Law & Practice 96,103 (2010); Dev

Gangjee & Robert Burrell, Because you 're worth it: L'Oréal and the prohibition on free riding, 73(2)

M.L.R. 282, 283 (2010); Audrey Horton, The implications of L’Oreal v Bellure - a retrospective and

a looking forward: the essential functions of a trade mark and when is an advantage unfair?, 33(9)

E.I.LP.R. 550, 551-552 (2011).

CJEU, Toshiba, supra note 265, para 52; CJEU, Siemens, supra note 282, para. 19. ” ...the products

at issue in the main proceedings are intended for a specialist public, which is much less likely

than final consumers to associate the reputation of Siemens products with that of products
distributed by VIPA”

CJEU, Siemens, supra note 282 para. 24.

1 |d. para. 26; CJEU, Toshiba, supra note 265, para 59.

32 CJEU, L'Oréal, supra note 246, para. 70.” In order to determine whether the use of a sign takes
unfair advantage of the distinctive character or the repute of the mark, it is necessary to undertake a
global assessment, taking into account all factors relevant to the circumstances of the case, which
include the strength of the mark’s reputation and the degree of distinctive character of the mark, the
degree of similarity between the marks at issue and the nature and degree of proximity of the goods
or services concerned.... ”

7% CJEU, Intel, supra note 246, para. 69.

¥4 OHIM, Board of Appeal, Hollywood v. Souza Cruz, R 283/1999-3, para.119. “The existence of a
reputation cannot be assessed in general terms. A trademark familiar to a large part of the public
will normally enjoy a certain reputation and will therefore possess added value which goes beyond
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TREETEIE ) BN R R e BT BIA AR SR EAEE RE )
HUMHRBE A > RELIRREE N T RIErE ) ZHBHEE S RERNE
FRAY R RRIR 5 | T A8 RIS B 1 P T B a2 e P e B > ERIEEIREA(E
FI B ) HUHRBRDNE & Rl - &7 LRI - BONABTER S A R
SNPRERZ FET B bR Tt S EBCRE R S W R E A RIS
A5 B M PR 2 B BRI %s - A ZE T
oINSl e

L'oreal Z1% W1 T T H(HEE  Z HIEFT T REVRTRE - CHEAE AL F
METL T E AR ORaEHVIIRE » bR T Bl —Repi iR Preg Ml IR Y B A ThRE A
S S PR R R AN Corigin function ) #YZ /MY HAMIHEE - BIAIELR
B e IR E (guaranteeing the quality ) ~ 7@ (communication ) ~ £
& (investment) =tE4: (advertising) THAE"" > FHIELETAN - 45 F & Spaie
KE B ENIREGERA T A BT EER RS - HEF A
EHSENKEEE IR - fa » BRI A S A2 v DB A E S
S EN S E T B AETEREIES « BON AT A Ze s s 4 FaUfE
RE IR IR B AiAYTS ZIC H /Y (purely descriptive purpose ) » H58 4
BN E SRR AR » ae A AR ZE I 2 ps i B T L PR =
;{:ﬁﬁ o

PHEFRTILEE R T R R EE SR o (functions of the trade mark ) 1 R &R
TS MERKIL B 2 e » (€9 L3P ARE Jacob LI AER At Eem H H

(free speach) AYMREEERZE » TERGon AN B A ARG » BEER AL A 2L 1F R

i

the distinguishing effect common to all trademarks. It is also possible that a trademark may be used
only in a limited market sector, in which it has a strong reputation, and that owing to the
specialised nature of this sector it has not achieved a significant level of repute among
consumers in other sectors. It follows that, in principle, it is not possible to take advantage of
the repute of a trademark restricted to a specific sector, which is not known to consumers of goods
and services in other sectors in respect of which the applicant has applied for registration”

3° CJEU, Intel, supra note 246, para. 33-36.

MO REGRFTALEEAY CHRIRT AT E EELT - Mg N 3 K-S
Prm2) 4 P AR LT ARA )P FEFIFHRL R 0 A PR SSRBAL IR
@QFmEs EFOPFELTZ2 0T ? a0 FIHELENT L 2T OEE 2T
FowF R RBAEA &R ;‘f 7 FriE# - See Opinion of Advocate General Mengozzi,
para 75-76.

377 CJEU, L'Oréal, supra note 246, para. 58; CJEU, Google France v Google, C-236/08, para. 77,79.

%78 Christopher Morcom, L’Oreal v Bellure - the Court of Appeal reluctantly applies the ECJ ruling:
L’Oreal S v Bellure NV [2010] EWCA Civ 535, 32(10) E.I.P.R. 530, 536(2010). 3 1 § & 4 #-4* =
oA M B i (goodwill functions ) #£4: - See Martin Senftleben, Function theory and
international exhaustion: why it is wise to confine the double identity rule in EU trade mark law to
cases affecting the origin function, 36(8) E.I.P.R. 518,518, 521-522 (2014).
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NEFA R S R B V5L (honest statement) ™ 5 &3 H FH R (2 2 HAF
stEBEELLE (tell the truth) » A& THEZHIFER] - BT FOHEEG DL
B TR P PR B AT S T BEFEHE™ - Jacob LA EIRR BB
MEBEAE L oreal ZEFft Fy Z RIE » ERE LB AT KA HE E 2R » 1F
BEEFCNERMEIRE " R EG: Loreal FIL  HYFIK - 1 AH KK
TEHVHEE G REEIRLD, Loreal WY & Ham ¥t = &4 5l iy
(BB ANTE ARt P B (9 R AR (G R RN B K B AL =1%o
BONEREET A ZE Y L - (LR OREE 26 = A& H TS HI A 28
25 RN > B REIEREARTHAE > SN E AT RS AR - EE N A B
SRS S BN 2 B Y o AR RS AT RE . H MUAE Y B 0 R AR

(persuade ) JHEE* > {F 88 [ FH % e tE iy Ba o 7 S B es of > BOM
B — B0 R R E AL R0 e A N AR 56 SRS A Frso & - (L
JE ST () R e B e o PR e (R 2 ] DA BRAE B I T 2™ (H ik
AR IR o o 5 1 S R (PO e 2 L8R 4 » M3 EAX R HY i B pe A i i L
R EE W EACH & BRVAER @ SIS~ S iR S
THEEY®: BEZRTE 2011 4F Interflora Z£ > WO ART E ot B Zra i >~ I & THEE -
H IR R B DR R 16 B AR AT AR A8 B B 77 1 DA 5 DR 2 38 SE A
FERyEE#: (to acquire or preserve a reputation capable of attracting consumers
and retaining their loyalty ) *" » JE e YRR ] B (i (5 & THAE BLRE S IhAE
FTEE e AR EREee Ry A T I B R 2 » (B {2 B SRRy

(various commercial techniques )i)—E» Bl A Firle 71258 (2 245 [ Hbsq
FrAMELEE & H R SR A 2 Bt NI E R - SR+ 8%+
R H 0 o

Supra note 350, para.8-9.

Id. para.12.

®1 4. para.14.

Id. para.16.

Id. para 30. ” | am bound to say that | have real difficulty with these functions when divorced from

the origin function. There is nothing in the legislation about them. Conceptually they are vague and

ill-defined...”

%4 CJEU, Google France v Louis Vuitton, C-236/08 to C-238/08, para. 91.

%3 1d. 93-94; CJEU, Interflora, supra note 253, para. 56.

%% CJEU, Google, supra note 384, para.69, 96-97; CJEU, Portakabin Ltd, Portakabin BV v
Primakabin BV,C-558/08, para.32; CJEU, Interflora, supra note 253, para. 57-59.

%7 CJEU, Interflora, supra note 253, para.60.

%8 Martin Senftleben, supra note 378, at 519; Id. para.61.

%9 Supra note 366, para 30.
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Y- P WA EE2ZH

HLWERE S S5 4 1 o SR TR (R DUBLOT 5 (imitations ) BCREEL,
replicas ) Bt 5 36 52 T A EE 80 2 I 400 1 B L 03 92 £ 5
(counterfeit goods ) TEBERATRAE T » El R4S MET R RS A
SR EURE ST BIAIFS SRS 4 16 a 2 - h By B -

1o e e B i 2 EEd 7 UG o R BOR I R s A SR IR EEd 2
#Hi[E]> L oreal Z2H BIOMIEBERE o o 1 LI T ROAEAE N\ 2 i T EEE -
(i S AP A &7 (unlawful) > A SR BHIE R AT S AT
BB A TP 2 5 MG R A i S A R o $Hh R -
Jacob L.JJEE a8 Ry Hil LB A Fe Y s Al 2 s PE R B 245 5 YRS (H AR
T BAEE  E DS (5 B R B L EERE Z MUE I EUR & T 52 - AR GF
EhEE e s Rt B iR i N R ST 556 4 7k 9 FURKE -
NG R RE B AR EAEIEEL Toshiba ZELUSREN B EH A L
BRI TR FIRREIRAL, AT -

4> Jacob L.JJEE WA [E Bellure ZEFrflid & /KR B E7A Loreal
F/KHYRIRFFE > LRI RN bE e e S F5 o fre€ 2 41 » 11[H] Jacob L.J.
EEREN » B ARGEEVERIRE - (lawful product) A iV B FH
MR TERE RIS ™ 5 Bt BB R B2 DU el S
2 Lhie bhi B &5 fe S HYB A TR e b - (R A 2 B0 e i L ny
[ReEAED B ™ RRES T AT EEEERZE B
A i I B 4 I (5 FH > LS A L oreal PRRJRIFEPGIEFE 56 5.2 AV I
EE | (without due cause ) » 77 » ARFRFkE HYELI (in accordance with
honest practice ) fit &y < L fE @ & FE(EH (due cause ) - LA FEHFE(E
HHHFRE -

%0 CJEU, L'Oréal, supra note 246, para. 74.
¥ |d. para. 79.
%2 gypra note 366, para.35.
% 1d., para.37.
%4 1d., para.38-39.
% Christopher Morcom, supra note 378, at 535.
%% Supra note 366, para 43.
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P H ARERFPRESLARCRELLAE

(e AT B E RN A BRI LR R SRy A o AT S BB S A bhEs
@%E PUN R A SR8 I BN ABE 7 Pei i & 2 R A Al (I 275
G

ﬂlm
iy

ﬁ

%

$-  F IV RA L EERROT K

PERLE &2 FUaT R PRS2 BUER - 2R S saBl e E IR R (F B

SREFIEIR R BT 5 (3o BN (e B R ZE Bl E_EAVEERBET - AL

mo o BON ST LR S Y ORaE i B SR 17 2 TRV B RO Ry HORIE AN > IR
G RTAE 2PN IE B B 2R A [ R

Bt AR RIRYE RIS - AEEE HEEE AL LR S e T
FHAEALEEERE S A ZATE - AR EIATAL > B e A B A T 5 )
SR Ry A L B R - AEILABUR BRI R S B E A (R ER G
SR ZFRINEE - SEEERE S 155 4 RAVEDAM: 2 &0 EIRIER
& > Pl a T ¢ THIAC RS EE B S HIATANE H 3¢ - Hak S0 £
st o7 e R DA A SRR

AR EEAEEE - PEBE S EBONNEB IR (E F » SR EER
%TmMmﬁﬁﬁﬁﬁﬂﬁfﬁi%W%WZ%V A S8 R Ay i A Al
LA B AR U (R P 1 U o AR PR A (o 75 LA BR WO At
HYREE NMEE R R ZRE » S0 HEABONARHY ELi & & ZE 6
o {5 P PR T Z B FE PIRR B > ATCEE R IR (R R AE X
SRILAAGH] T A EAE LR T A M A PR R IR RS - O ERE &
Hy e > FERMARSEREE " AR B—1F5 - St - AR R
Z 2 LA (WERPUNE S Z A G i Rt 38 - AL &
PR 7 PR EE P {0 i 5 S G R R e e EEise i 52 RAh - PR S
FRE R i It Z s DUE R EL AT 2 52 - D5 =0
e BN S (i A RCR Z et Ebici 52 2 5= #m sea T A i AR

%97 4v 2003 # 1 Pippig % ~ 2006 # Lidl Beligum % ~ 2007 # De Landtsheer Emmanuel % - 2008
# 02 Holdings % ~ 2010 # Lidl % -
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R IR BRE S L U R E S A AT TR > BRI S Ea iR

FEL 3 =7

N

MBI R BB LR S HILAR A X mFEE— e e b=
=Y R AEHE > WHEEE HEE > GRS TR E S A RE
HALEERRACEE - Glan{sE i AR 2 BATEFAE - BUAER(E EE350E
PR > T RER A FHELR s & TR 48 B 2 &l L2 B sE i 5+ LAY
(et 5 SR B HY PR 5 K U7 (A BB A AR s e S - B P ARk EAVRE (5
o Z BN - RS IR R B B E A AR AR ED [ PR R bR &3S
W R R FELEE SN R B A REARAE - BUMILES TN ILA B
HAT OReE I BSENRR? - B rpE el tbE 5 2 B THVID AR 5 » taT
BN Ry 1A I HRERY 18518815 - 4 (15 BRER M b < L e e i i
NZ RIS IR »

SR Fy > BN LR S R AGH IR & I - (HAIRAEGF
P T {5 15 L — U e D A R - BRI I Bl 5 4 5 P [ P LA A
fit N Z Pt mIRElE - BAEAE or FEE R IR E

Y SRS} P e e T

EL AL > BN AT Z SRR SR e A R A 3 2
PR > BONE R EEw g A tEEE S T SRR R 2w > BAR
AZE (FEER 5 2 ARt E A 5 - BRER SR A R LRl & R Ry
FERRLE R S 2 REE o I VB S e Uy B ks B AR B PRIR(E
b BONE B EEL LR S AV 2R R RE M Ty, - IELRAID e -

PEEEEA AL S8 Hh Z G MRA S PR T E B 2 5RE
INELRE S B L2 U 2R > BstaT ek SR [ 26 - AR ARl
(BN 5 SR AR E b & - fEPE B S AR R RA 2 65 - HAly
B SFEEB R SRR DA - tstE HE T ~ =8 - S5 AsER - B
PR P DATH SR AR PEi B 5 2 AV - JAIMAE RAG ZE B Z
> i 2006 Y Lidl v. Colruyt —Z&dua] K1 - BOMAREIEZERY T 2510 T
a2 bEr ) BIR BB EBHRIE T — AR E > s ZEEFEHafsHiE
PR R HE N~ S IEHETT - PERE S e BB R a2 P8 (objectively
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observable characteristics ) 77 B ER# » i3 EAREE FER IR Ry bh > FLpg™ o

SR EE B ERURERE - $HY il T8 I R PRt R B A At
W EEfEEh ZForEs R BB FRE B BEE 2B
HW A A SR EEOR e A E > AR ER GG H - IREREE - [H[F]EE
PR 2 BE - BT HLAME R & B 2RIV R R B T il t: > 272
EEE & Z AT AR UBAMVIZ OB - thgtE T LR & L EMEE
Mo A T BB 2 RE ) NEA BRSR 2 hi s R - Al
ASLEE RN E RS - i A ERZ e & LA R e S S T E R
HRAISIEAETRE S EAHL T AR ) ZRRTHANE 25 - MR
NS EAE 2 E g -

B b o MEA B EFIER LR SRTIRIERY A 5% A g BN TR
SR BRI (EREVANRTS - BB R LR 5 1 < (LA
DA IR B R AR A SR T I 1) Ry HE LA R » BB 2 e B R A [
R B L b e AR LA - PR R B AR L TSI ALE
i BERIHCEIE B8 1 A AR EelcERE |~ T O E S 4 s i e R A
[EIPEREAE | & o ASGR BB ID AR B GRE T YA RL EE S 21T
I HEG (b2 A B - R BB R AP Al - EOIERZ » (UF
A R & SRR S E L= e TR AR A A A e - 1
RS T LR RS HIAE ?

BRER LEO > Az RS ERe Z S RAN Fers I Bl 2 HE
M SREARERS BEFEN > SARRERESEREGER TP
teh b A LR AR ~ F SRR RIRE RS e E & 2 R
ARG AR A HE - AN BT AR
A S F BB R A, T B8 (NEEREIMNE - SimASGE R -
b S S EARYENE - HREE S BN A (a0 [HE
bt Ak BEREE R T L BT ~ 5 ASES - &R
Fivall > AHECHEREE - bR S GRS fE G HEES - AHEs AR
ZAE ERESN - AR EERRT s AR > S~ = 202 5
s B BEAE BB A A B MR HIET - PIANE SR ~ TR EERAREE » PR

%% CJEU, C356/04, Opinion of Advocate General Tizzano, para.46. «...the products that are being
advertised must be such as to enable them to be compared in a fair and impartial manner; that is to
say, the comparison made in the advertisement must relate to objectively observable characteristics,
not to attributes which may be a matter of subjective tastes or preferences.”
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FIE &%

PTE TR B ELER 3E P75 b PEi 595 < TP AR SR L R (R B I A
FIFE S BN EL R R & R R A Z SR C R N B B B SR e B R
o T 50 T A ~ WL A 2 E VAR 5 B H 2 PRSP (%
EERE SIS %00 - AR AR S LR EE bR E A
RE s e ELR R 5 AT DASEHHAY o KA 2

HERTARBION 52 BB T 1 7.3 FE DA 9808 » A0 By IR e
BRI R T B SR

— ~ R S ARRBA AR E HL B A 2 Bl (&

PR S AETKBIHY B FRR(E - BRI R A T HLHIsm prd -
R —(E P AN E ity > 2 GRS & EA BUEIE L R & ]
il N\ B 2 R Y P AR b 7 I > AR R B = BERIM A
PR DU T EER Z AR A 2 - I T bR &4 K P iR (R & 2 I
P AEIFAE - RNME AAZERS > wEFibefEs o alA LAt A iR
TTEE®: > AILET e SRR S e A e i S B A i (HIR 85 2

AR Ry R B 7 B e 2 REJE IR S U (R B - A U
W2 375 PREUF R SeE FZRESE » A e T e R B OB B 0
REAEMEHEEE S » IEREERES A BT EEM AR
T RUEIRE -

= A PAEER AR T S ATRE

HAR - B PR e L T AR A B8 DLV E AT Y EE R
TR R B > FEBIRG A I AE 2 Q86 Z Bl 7 #E A B 5l e 1R Z REFEN A
At > FPRPEE 2 SR E K - HLERE & P (M ARSI ]
REZ B B T TS 5 A VAR SR SR A ME - WA B R AL 2
R EEFGEM > (ERE R EaEiegen o (B Z A B EEA L
PEHEAERGE T - EHAES AR ZE  HEATEEF ZH
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