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% Article 5, Section C(a)

C. (1) If, in any country, use of the registered mark ‘is compulsory(b), the registration may be
cancelled(c) only after a reasonable period(d), and then only if the person concerned does not justify
his inaction(e).

(2) Use of a trademark by the proprietor(f) in a form differing in elements which do not alter the
distinctive character of the mark in the form in which it was registered in one of the countries of the
Union(g) shall not entail invalidation of the registration(h) and shall not diminish the protection
granted to the mark(i).

(3) Concurrent use(j) of the same mark on identical or similar goods by industrial or commercial
establishments considered as co-proprietors of the mark according to the provisions of the domestic
law of the country where protection is claimed(k) shall not prevent registration or diminish in any
way the protection granted to the said mark in any country of the Union(l), provided that such use
does not result in misleading the public and is not contrary to the public interest(m). [ IS » 2
BN N M OE %@éiﬁ%ﬁ’%‘%ﬁa‘%)ﬁﬁﬁlﬂﬁ » H 56 >
https://www.tipo.gov.tw/ct.asp?xltem=207098&ctNode=6780&mp=1 - (F &2 H:2017/10/27)

O BRSSEE - [FIFIEE9 0 H 57 ¢ (??Q%J%?EI'ZON/N/Z?)

WOBRSCSEER - [EIRTEE 9 0 H 57 - ({281 H:2017/10/27)

Y BRSSEE - [EIFEE9 0 H 58 ¢ (E%&%J H:2017/10/27)

B RSCSEE - [FIRTEE 9 0 H 58 o ({281 H:2017/10/27)
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14 Article 6bis(a)
(1) The countries of the Union undertake(b), ex officio if their legislation so permits, or at the
request of an interested party, to refuse or to cancel the registration, and to prohibit the use, of a
trademark(c) which constitutes a reproduction, an imitation, or a translation, liable to create
confusion(d), of a mark(e) considered by the competent authority of the country of registration or
use to be well known(f) in that country as being already the mark of a person entitled to the
benefits of this Convention(g) and used for identical or.similar goods(h). These provisions shall also
apply when the essential part of the mark constitutes a reproduction of any such well-known mark
or an imitation liable to create confusion therewith(i).
(2) A period of at least five years from the date of registration shall be allowed for requesting the
cancellation of such a mark(j). The countries of the Union may provide for a period within which
the prohibition of use must be requested(k).
(3) No time limit shall be fixed for requesting the cancellation or the prohibition of the use of marks
registered or used in bad faith(l). BR>715E% » [EFiEE 9 » H 65-66 ° -~ ({8 %% H:2017/10/27)
PROCISEE - [SIRTEE 9 » H 66 (E?é/%J H:2017/10/27)
PROZISEE - [FIHTEE 9 H 67 » (5{%/818 H:2017/10/27)
Article 6ter, paragraphs (1) and (2)(a) and (7)
(1) (a) The countries of the Union agree(b) to refuse or to invalidate the registration, and to prohibit
by appropriate measures the use, without authorization by the competent authorities(c), either as
trademarks or as elements of trademarks(d) of armorial bearings, flags, and other State
emblems(e), of the countries of the Union(f), official signs and hallmarks indicating control and
warranty(g) adopted by them(h), and any imitation from a heraldic point of view(i).
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(b) The provisions of subparagraph (a), above, shall apply equally to armorial bearings, flags, other
emblems, abbreviations, and names, of international intergovernmental organizations(j) of which
one or more countries of the Union are members, with the exception of armorial bearings, flags,
other emblems, abbreviations, and names, that are already the subject of international
agreements in force, intended to ensure their protection(k).

(c) No country of the Union shall be required to apply the provisions of subparagraph (b), above, to
the prejudice of the owners of rights acquired in good faith before the entry into force, in that
country, of this Convention(l). The countries of the Union shall not be required to apply the said
provisions when the use or registration referred to in subparagraph (a), above, is not of such a
nature as to suggest to the public that a connection exists between the organization concerned
and the armorial bearings, flags, emblems, abbreviations, and names, or if such use or registration
is probably not of such a nature as to mislead the public as to the existence of a connection
between the user and the organization(m).

(2) Prohibition of the use of official signs and hallmarks indicating control and warranty shall
apply solely in cases where the marks in which they are incorporated are intended to be used on
goods of the same or a similar kind(n).

(7) In cases of bad faith, the countries shall have the right to cancel even those marks incorporating
State emblems, signs, and haIImarks which were registered before November 6, 1925. [ 7153
[ERTEE 9 H 68-69 ~ 73 o (%1% %% H:2017/10/27)
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1% Article 6quater(a)
(2) The foregoing provision does not impose upon the countries of the Union any obligation to
regard as valid the assignment of any mark the use of which by the assignee would, in fact, be of
such a nature as to mislead the public, particularly as regards the origin, nature, or essential
qualities, of the goods to which the mark is applied(f). 57158 > [ERIEE 9 > H 76 - (&2
H:2017/10/27)

20 BRICSEE - [FIRTEE 9 0 H 77 - ({28188 H:2017/10/27)

21 Article 6quinquies, Sections B
2. when they are devoid of any distinctive character(e), or consist exclusively of signs or
indications which may serve, in trade, to designate the kind, quality, quantity, intended purpose,
value, place of origin, of the goods, or the time of production(f), or have become customary in the
current language or in the bona fide and established practices of the trade of the country where
protection is claimed(g)[E 153 > [FRHIEE 9 » H 81 » ({22 H:2017/10/27)
This provision is subject, however, to the application of Article 10bis(k).
C. (1) In determining whether a mark is eligible for protection(l), all the factual circumstances must
be taken into consideration particularly the length of time the mark has been in use(m). [ 715 »
[EIFiTEE 9 » H 82 « (g %38 H:2017/10/27)
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%6 Article 15 Protectable Subject Matter
3. Members may make registrability depend on use. However, actual use of a trademark shall not
be a condition for filing an application for registration. An application shall not be refused solely on
the ground that intended use has not taken place before the expiry of a period of three years from
the date of application.
27 Article 16 Rights Conferred
1. The owner of a registered trademark shall have the exclusive right to prevent all third parties not
having the owner’s consent from using in the course of trade identical or similar signs for goods or
services which are identical or similar to those in respect of which the trademark is registered
wheresuch use would result in a likelihood of confusion. In case of the use of an identical sign for
identical goods or services, a likelihood of confusion shall be presumed. The rights described above
shall not prejudice any existing prior rights, nor shall they affect the possibility of Members making
rights available on the basis of use.
3. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to goods or services
which are not similar to those in respect of which a trademark is registered, provided that use of
that trademark in relation to those goods or services would indicate a connection between those
goods or services and the owner of the registered trademark and provided that the interests of the
owner of the registered trademark are likely to be damaged by such use.
13
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2% Article 19 Requirement of Use

1. If use is required to maintain a registration, the registration may be cancelled only after an

uninterrupted period of at least three years of non-use, unless valid reasons based on the

existence of obstacles to such use are shown by the trademark owner. Circumstances arising

independently of the will of the owner of the trademark which constitute an obstacle to the use of

the trademark, such as import restrictions on or other government requirements for goods or

services protected by the trademark, shall be recognized as valid reasons for non-use.

2. When subject to the control of its owner, use of a trademark by another person shall be

recognized as use of the trademark for the purpose of maintaining the registration.

Article 20 Other Requirements

The use of a trademark in the course of trade shall not be unjustifiably encumbered by special

requirements, such as use with another trademark, use in a special form or use in a manner

detrimental to its capability to distinguish the goods or services of one undertaking from those of

other undertakings.This will not preclude a requirement prescribing the use of the trademark

identifying the undertaking producing the goods or services along with, but without linking it to,
14
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the trademark distinguishing the specific goods or services in question of that undertaking.
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% Directive 2008/95/EC Article 10.1: If, within a period of five years following the date of the
completion of the registration procedure, the proprietor has not put the trade mark to genuine use
in the Member State in connection with the goods or services in respect of which it is registered, or
if such use has been suspended during an uninterrupted period of five years, the trade mark shall
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be subject to the sanctions provided for in this Directive, unless there are proper reasons for
non-use.
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89/104/EEC of 21 December 1988 to approximate the laws of the Member States relating to trade
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57 Directive 2008/95/EC Recital2: The trade mark laws applicable in the Member States before the
entry into force of Directive 89/104/EEC contained disparities which may have impeded the free
movement of goods and freedom to provide services and may have distorted competition within
the common market. It was therefore necessary to approximate the laws of the Member States in
order to ensure the proper functioning of the internal market.

8 Directive 2008/95/EC Recital4: It does not appear to be necessary to undertake full-scale
approximation of the trade mark laws of the Member States. It will be sufficient if approximation is
limited to those national provisions of law which most directly affect the functioning of the internal
market.

59 Directive 89/104/EEC Jii A ~ Directive 2008/95/EC fi A -
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Directive 2008/95/EC Article 5.1: The registered trade mark shall confer on the proprietorexclusive
rights therein. The proprietor shall be entitled to prevent all third parties not having his consent
from using in the course of trade:
(a) any sign which is identical with the trade mark in relation to goods or services which are
identical with those for which the trade mark is registered;
(b) any sign where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a likelihood
of confusion on the part of the public; the likelihood of confusion includes the likelihood of
association between the sign and the trade mark.
Directive 2015/2436 Article10.1: The registration of a trade mark shall confer on the proprietor
exclusive rights therein.Article10.2: Without prejudice to the rights of proprietors acquired before
the filing date or the priority date of the registered trade mark, the proprietor of that registered
trade mark shall be entitled to prevent all third parties not having his consent from using in the
course of trade, in relation to goods or services, any sign where: (a) the sign is identical with the
trade mark and is used in relation to goods or services which are identical with those for which the
trade mark is registered; (b) the sign is identical with, or similar to, the trade mark and is used in
relation to goods or services which are identical with, or similar to, the goods or services for which
the trade mark is registered, if there exists a likelihood of confusion on the part of the public; the
likelihood of confusion includes the likelihood of association between the sign and the trade mark.
22
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63

Directive 2008/95/EC Article 5.2: Any Member State may also provide that the proprietor shall be
entitled to prevent all third parties not having his consent from using in the course of trade any sign
which is identical with, or similar to, the trade mark in relation to goods or services which are not
similar to those for which the trade mark is registered, where the latter has a reputation in the
Member State and where use of that sign without due cause takes unfair advantage of, or is
detrimental to, the distinctive character or the repute of the trade mark.

Directive 2015/2436 Article10.2: ......(c) the sign is identical with, or similar to, the trade mark
irrespective of whether it is used in relation to goods or services which are identical with, similar
to, or not similar to, those for which the trade mark is registered, where the latter has a
reputation _in the Member State and where use of that sign without due cause takes unfair
advantage of, or is detrimental to, the distinctive character or the repute of the trade
mark.(emphasis added )
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4 Directive 2008/95/EC Article 5.3: The following, inter alia, may be prohibited under paragraphsi
and 2:(a) affixing the sign to the goods or to the packaging thereof;(b) offering the goods, or putting
them on the market or stocking them for these purposes under that sign, or offering or supplying
services thereunder;(c) importing or exporting the goods under the sign;(d) using the sign on

business papers and in advertising

65

Directive 2006/114/EC.
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Directive 2015/2436 Article10.3: The following, in particular, may be prohibited under paragraph 2:
(a) affixing the sign to the goods or to the packaging thereof; (b) offering the goods or putting them
on the market, or stocking them for those purposes, under the sign, or offering or supplying
services thereunder; (c) importing or exporting the goods under the sign; (d) using the sign as a
trade or company name or part of a trade or company name; (e) using the sign on business papers
and in advertising; (f) using the sign in comparative advertising in a manner that is contrary to
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56 Directive 2008/95/EC Article5.4: Where, under the law of the Member State, the use of a sign
under the conditions referred to in paragraph 1(b) or paragraph 2 could not be prohibited before
the date of entry into force of the provisions necessary to comply with Directive 89/104/EEC in the
Member State concerned, the rights conferred by the trade mark may not be relied on to prevent
the continued use of the sign.

57 Directive 2015/2436 Article10.5 : Where, under the law of a Member State, the use of a sign under
the conditions referred to in paragraph 2 (b) or (c) could not be prohibited before the date of entry
into force of the provisions necessary to comply with Directive 89/104/EEC in the Member State
concerned, the rights conferred by the trade mark may not be relied on to prevent the continued

use of the sign.

8 Directive 2008/95/EC Article5.5: Paragraphs 1 to 4 shall not affect provisions in any Member State
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70

relating to the protection against the use of a sign other than for the purposes of distinguishing
goods or services, where use of that sign without due cause takes unfair advantage of, or is
detrimental to, the distinctive character or the repute of the trade mark.
Directive 2015/2436 Article10.6: Paragraphs 1, 2, 3 and 5 shall not affect provisions in any Member
State relating to the protection against the use of a sign other than use for the purposes of
distinguishing goods or services, where use of that sign without due cause takes unfair advantage of,
or is detrimental to, the distinctive character or the repute of the trade mark.
Directive 2015/2436 Article10.4: Without prejudice to the rights of proprietors acquired before the
filing date or the priority date of the registered trade mark, the proprietor of that registered trade
mark shall also be entitled to prevent all third parties from bringing goods, in the course of trade,
into the Member State where the trade mark is registered, without being released for free
circulation there, where such goods, including the packaging thereof, come from third countries
and bear without authorisation a trade mark which is identical with the trade mark registered in
respect of such goods, or which cannot be distinguished in its essential aspects from that trade
mark.
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71 Directive 2015/2436 Article11: Where the risk exists that the packaging, labels, tags, security or
authenticity features or devices, or any other means to which the trade mark is affixed, could be
used in relation to goods or services and that use would constitute an infringement of the rights of
the proprietor of a trade mark under Article 10(2) and (3), the proprietor of that trade mark shall
have the right to prohibit the following acts if carried out in the course of trade: (a) affixing a sign
identical with, or similar to, the trade mark on packaging, labels, tags, security or authenticity
features or devices, or any other means to which the mark may be affixed; (b) offering or placing on

27



i E R T b 512 15

HIRE AR PR R T
M F A ORI 2
FTHE b HHEHREE
TG THMARLER
ISP PSR T 5 11t -2 P2
Bl 2 — e Z A #E
VIS - FERERRE A
LEXRTN W2 EITHR L
SEAT W T (T
HEZ BT T B K
ZRRR o A b R P
PR L AR -

W ZIE R PCELA 5 13.1 %:
AR Z HFR ki IR AREIEZT £
P FRE T LA B AR
RZAFLMEE > 7
SEAARG A NTIIHE
—ZITREE R
() SH LA A BER
Z A FAE R

the market, or stocking for those purposes, or importing or exporting, packaging, labels, tags,
security or authenticity features or devices, or any other means to which the mark is affixed.
Directive 2015/2436 Article12:If the reproduction of a trade mark in a dictionary, encyclopaedia or
similar reference work, in print or electronic form, gives the impression that it constitutes the
generic name of the goods or services for which the trade mark is registered, the publisher of the
work shall, at the request of the proprietor of the trade mark, ensure that the reproduction of the
trade mark is, without delay, and in the case of works in printed form at the latest in the next
edition of the publication, accompanied by an indication that it is a registered trade mark.
28
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73 Directive 2015/2436 Article13: 1.Where a trade mark is registered in the name of the agent or
representative of a person who is the proprietor of that trade mark, without the proprietor's
consent, the latter shall be entitled to do either or both of the following: (a) oppose the use of the
trade mark by his agent or representative; (b) demand the assignment of the trade mark in his

favour. 2.Paragraph 1 shall not apply where the agent or representative justifies his action.

7> Directive 2015/2436 Article16.1: If, within a period of five years following the date of the
completion of the registration procedure, the proprietor has not put the trade mark to genuine use
in the Member State in connection with the goods or services in respect of which it is registered, or
if such use has been suspended during a continuous five-year period, the trade mark shall be
subject to the limits and sanctions provided for in Article 17, Article 19(1), Article 44(1) and (2), and

Article 46(3) and (4), unless there are proper reasons for non-use.
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74

76

Directive 2008/95/EC Article 10.1: If, within a period of five years following the date of the
completion of the registration procedure, the proprietor has not put the trade mark to genuine use
in the Member State in connection with the goods or services in respect of which it is registered, or
if such use has been suspended during an uninterrupted period of five years, the trade mark shall
be subject to the sanctions provided for in this Directive, unless there are proper reasons for
non-use.The following shall also constitute use within the meaning of the first subparagraph:
(a) use of the trade mark in a form differing in elements which do not alter the distinctive character
of the mark in the form in which it was registered;(b) affixing of the trade mark to goods or to the
packaging thereof in the Member State concerned solely for export purposes.
Directive 2015/2436 Article16.5: The following shall also constitute use within the meaning of
paragraph 1: (a) use of the trade mark in a form differing in elements which do not alter the
distinctive character of the mark in the form in which it was registered, regardless of whether or
not the trade mark in the form as used is also registered in the name of the proprietor; (b) affixing
of the trade mark to goods or to the packaging thereof in the Member State concerned solely for
export purposes.
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78 Directive 2015/2436 Article16.6: Use of the trade mark with the consent of the proprietor shall be
deemed to constitute use by the proprietor.

77 Directive 2008/95/EC Article 10.2: Use of the trade mark with the consent of the proprietor or by
any person who has authority to use a collective mark or a guarantee or certification mark shall be
deemed to constitute use by the proprietor.

7 DI E% A Directive 2015/2436 AN ©

80 Directive 2015/2436 Recital18: It is appropriate to provide that an infringement of a trade mark can
only be established if there is a finding that the infringing mark or sign is used in the course of trade

for the purposes of distinguishing goods or services. Use of the sign for purposes other than for
distinguishing goods or services should be subject to the provisions of national law.
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81 Directive 2015/2436 Recital16: The protection afforded by the registered trade mark, the function
of which is in particular to guarantee the trade mark as an indication of origin, should be absolute in
the event of there being identity between the mark and the corresponding sign and the goods or
services.

82 Directive 2015/2436 Recital19: The concept of infringement of a trade mark should also comprise
the use of the sign as a trade name or similar designation, as long as such use is made for the
purposes of distinguishing goods or services.

83 Directive 2015/2436 Recital20: In order to ensure legal certainty and full consistency with specific
Union legislation, it is appropriate to provide that the proprietor of a trade mark should be entitled
to prohibit a third party from using a sign in comparative advertising where such comparative
advertising is contrary to Directive 2006/114/EC of the European Parliament and of the Council (1).

8 )T 5 B Directive 2015/2436 AN o
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8 Directive 2015/2436 Recital 31: Trade marks fulfil their purpose of distinguishing goods or services
and allowing consumers to make informed choices only when they are actually used on the market.
A requirement of use is also necessary in order to reduce the total number of trade marks
registered and protected in the Union and, consequently, the number of conflicts which arise
between them. It is therefore essential to require that registered trade marks actually be used in
connection with the goods or services for which they are registered, or, if not used in that
connection within five years of the date of the completion of the registration procedure, be liable
to be revoked.

8 Directive 2015/2436 Recital 32: Consequently, a registered trade mark should only be protected in
so far as it is actually used and a registered earlier trade mark should not enable its proprietor to
oppose or invalidate a later trade mark if that proprietor has not put his trade mark to genuine use.
Furthermore, Member States should provide that a trade mark may not be successfully invoked in
infringement proceedings if it is established, as a result of a plea, that the trade mark could be
revoked or, when the action is brought against a later right, could have been revoked at the time
when the later right was acquired.

8 RKEEHN Directive 2008/95/EC E Directive 2015/2436 5 AH[E] » MEA ST HEER 47 2 & S oR R
Directive 2008/95/EC A
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91 Directive 2015/2436 Recital 10: It is essential to ensure that registered trade marks enjoy the same
protection under the legal systems of all the Member States. In line with the extensive protection
granted to EU trade marks which have a reputation in the Union, extensive protection should also
be granted at national level to all registered trade marks which have a reputation in the Member
State concerned.
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119 Directive 2008/95/EC Article6.1: The trade mark shall not entitle the proprietor to prohibit a third
party from using, in the course of trade:

(a) his own name or address;

(b) indications concerning the kind, quality, quantity, intended purpose, value, geographical origin,
the time of productionof goods or of rendering of the service, or other characteristics of goods or
services;

(c) the trade mark where it is necessary to indicate the intended purpose of a product or service, in
particular as accessories or spare parts;
provided he uses them in accordance with honest practices in industrial or commercial matters.

120 Directive 2015/2436 Article10.1:A trade mark shall not entitle the proprietor to prohibit a third
party from using, in the course of trade: (a) the name or address of the third party, where that
third party is a natural person; (b) signs or indications which are not distinctive or which concern
the kind, quality, quantity, intended purpose, value, geographical origin, the time of production of
goods or of rendering of the service, or other characteristics of goods or services; (c) the trade
mark for the purpose of identifying or referring to goods or services as those of the proprietor of
that trade mark, in particular, where the use of the trade mark is necessary to indicate the
intended purpose of a product or service, in particular as accessories or spare parts.

121 Directive 2015/2436 Article10.2: Paragraph 1 shall only apply where the use made by the third
party is in accordance with honest practices in industrial or commercial matters.

42



AT A ER Z A - = AER SRS Ry 7 EirRIE 2 HAY - HER T
TNEFTEEE SRR B ZoE E I J77E » JEA1 - BUHRG I < sl i 5 =0
R & EE SR B SR Z o B (5 F T A RS AR AT A B AR B > TCHE
FZHH - AGLIENE? - HATS S 27 Bl LT R > Nty LAk
&5 T P ERE AR Z SRR - (EELRER R e Bt N 2 B ARER AR B
RIEEFES5 10 RZILAR Ry T H PP B A B AR Z fEl A BT A - Tt
Mz A RFE=ZANER TR TS =R B ESHTE L B
> .

M B2 15ORTS 5 27 FLAR RS2 Rt BHa345 DL 28 2 > Directive
2015/2436 HiiAS Z BRSPS IS < s NIEE Z IR @R P EH B E 2
PRAIPRPEER T MR B ars it rlae i HIREEIRE B R ANZ A AR T4
FLUBH - HIESHTE % 27 #ia1es] » RSt ERAYRG IR » &R TR
TiE5t(trade name) N ZIRHICREE T > Ky 1 AIlZGE RS EL pa R A e Ry V- ZHIRAL
SRR (S S RE PR A 8 = A ME AR5 A « 1 A (5 P — A e e — D[R A A%
RE PRI AL A B3R 1 BRETE T~ Z 151 B2 - S98M(b)RR T B 5 A v
ARSI Z BRBIGRRR 5 PRTEINLL T o REd S AR K. ..., H
(BRI REd e T~ H s M Z BT T IR S PRI R B R A B s
SRR R B AR TSI A AT ) - S RIEA S T B A - ()R B

122 Directive 2015/2436 Recital 27: The exclusive rights conferred by a trade mark should not entitle
the proprietor to prohibit the use of signs or indications by third parties which are used fairly and
thus in accordance with honest practices in industrial and commercial matters. Furthermore, the
proprietor should not be entitled to prevent the fair and honest use of the mark for the purpose of
identifying or referring to the goods or services as those of the proprietor. ...... Use of a trade mark
by third parties for the purpose of artistic expression should be considered as being fair as long as
it is at the same time in accordance with honest practices in industrial and commercial matters.
Furthermore, this Directive should be applied in a way that ensures full respect for fundamental
rights and freedoms, and in particular the freedom of expression.

Directive 2015/2436 Recital 27: In order to create equal conditions for trade names and trade
marks against the background that trade names are regularly granted unrestricted protection
against later trade marks, such use should only be considered to include the use of the personal
name of the third party. Such use should further permit the use of descriptive or non-distinctive
signs or indications in general.
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124 Directive 2015/2436 Recital26 : In order to enable proprietors of registered trade marks to combat
counterfeiting more effectively, they should be entitled to prohibit the affixing of an infringing
trade mark to goods, and certain preparatory acts carried out prior to such affixing.
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185 Qpinion of Advocate General , Adam Opel, supra note175,point.24.

186 CJEU , Arsenal Football, supra note150,para. 41" In particular, the use at issue in the main
proceedings is 'for goods' within the meaning of Article 5(1)(a) of the Directive,....... o

187 Opinion of Advocate General , Arsenal Football, supra note162, point54.[M{EE B Bl E st
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188 CJEU, Adam Opel, supra note163, para20.
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181 |d., at para.39.

192 |d., at para. 42.
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194 Id., at para.24.

195 Id., at para.37.

1% |d., at para.34.

197 |d., at para. 37.
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201 CJEU, Céline SARL, supra note164,para.12-13.

202 1., at para.20.

203 |d.,, at para.21.
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204 |d., at para.22-23.
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207 CJEU, Céline SARL, supra notel164,para.22-23.Fliz8 2% ZFHE2Y > [G]F1EE 200 » B 147-167 o

208 CJEU, BMW ,supra note190,para.27.
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2 I RE S DA R B EE Y EE R 45 $5 4 (Comparative  advertising — Directives 84/450/EEC and
97/55/€C) » MIFEARSI AT ELRETAVER RS - TS E 450 > PR SN A P A # s pg i A
AR gE-DAER B R BB Ry b Ly BURRER AR BRI FTiE 5w S 0 IRE] 105 4E 11 H o

66



JR S AR EE 2R L i B R B TR e (R A2 (ErS) - WP R G ER
1525 5.1 %@ ~ QFHE" - hgsEsR - s TR ) M PR b
o HE Ry 7 EE S E B an s R S R L A B YRS BRI AR B B
R WA EURE AR SR R N TR - L A AR (TS
HY 5.1 fBR(a)FRE(b)FREE 1EAth A {50 FH P AAE A 2 P AsE?

AR ZEEL SRR B B 5 A DL 8 2 v o F B35 - P A A [ i DL 2 B
HHAE R 7 &5 sk 5 e e i AR T R el IR R & £ A
B CHYRE RS BB 556 5080 5.2 RaV R T R - b7 Rei2 vl e
WA LA™ PRI A ATRE R R AR BE -

M RBONABEE R HE 58 5. 1R (0)K 178 (5 A 1 A R ST AT R [Fl— ¢
FAH s e B HR 75 1T H S BOR A R8BI 4 A A AT A - H LSS58
5.1 BROYRREIRUE R Rl A e 55 = AL 5 O O s s A Rl s
HVIER » (HEFBR G NHYrH{E S - (DR SRR [ 5 QAR
PR A [ER 5 Q) /S B, s A (=) A DL 2 s ol i 6 5 (D% (8
PR B R R s B PR < e » REDRE A (el B s & PRag s vn AR 1% AR I AR
R AR B RESFEY Z A - FAILZE - H3G Rl 02 paiayT Ml
TEm=26" ARSI E S H AR ER  THEEW R 02 -
O2(UK)¥H H3G [ (1] e 2 L 1y 4 (commercial link)™ > YA & IUZE
RIS AR ZE ARG AR A ARG E5RIE SR 5.1 (RRO)FRAVFERT] -

BEBOM AR EE T AN ZE SRR P S 7 s B 25 (o FH B A i 2
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212 CJEU, 02 Holdings ,supra note210,para. 35-36.

213 |d., at para.36-37.

214 |d., at para.57.

215 |d., at para.60-62.

216 |d., at para. 63.

217 |d., at para.68.
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218 CJEU, SABEL BV v. Puma AG, Rudolf Dassler Sport(C-251/95),para.11.

19 Id., at para. 16. HAMBIZBUM TR 2 AL - RFES5E 5.1 fR(b)FR A EEAS v REME 2 305 - &
1 E0 B A AR E W R AR FSRR 2B » MAWRMAEIESE 5.1 ()X - /d.,at
para.15-17.

220 |d.,,at para.18.

221 |d.,at para. 26.
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223 Directive 2008/95/EC Recital 11: The protection afforded by the registered trade mark, the
function of which is in particular to guarantee the trade mark as an indication of origin, should be
absolute in the case of identity between the mark and the sign and the goods or services. The
protection should apply also in the case of similarity between the mark and the sign and the goods
or services. It is indispensable to give an interpretation of the concept of similarity in relation to
the likelihood of confusion. The likelihood of confusion, the appreciation of which depends on
numerous elements and, in particular, on the recognition of the trade mark on the market, the
association which can be made with the used or registered sign, the degree of similarity between
the trade mark and the sign and between the goods or services identified, should constitute the
specific condition for such protection.

224 CJEU, Lloyd Schuhfabrik Meyer & Co. GmbH v. Klijsen Handel BV(C-342/97),para.17; CJEU, Canon
Kabushiki Kaisha v. Metro-Goldwyn-Mayer Inc.,, formerly Pathe Communications
Corporation(C-39/97),para.29-30; CJEU, Medion AG v. Thomson multimedia Sales Germany &

Austria GmbH,(C-120/04),para.26.

225 CJEU, Lloyd Schuhfabrik Meyer, supra note224,para.25; CIEU, SABEL BV, supra note218,para.23.

226 CJEU, Lloyd Schuhfabrik Meyer, supra note224,para para.25-26.

227 CJEU, Medion AG, supra note224,para.28; CJEU, Lloyd Schuhfabrik Meyer, supra note224,para.25.
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Mode CV, C&A Nederland CV, H&M Hennes & Mauritz Netherlands BV, Vendex KBB Nederland
BV(C-102/07),para.36.

229 CJEU, Lloyd Schuhfabrik Meyer, supra note224,para.20. ; CJEU, Canon Kabushiki Kaisha, supra
note224,para.18.

230 CJEU, Lloyd Schuhfabrik Meyer, supra note224,para.21.

231 |d., at para. 22.

232 |d.,, at para.23.

233 |d.,, at para.27.

234 |d.,at para.19; CJEU, Canon Kabushiki Kaisha, supra note224,para.17. R KZE 55 B
Directive 89/104/EEC > 4[I}ji® Directive 2008/95/EC i Z 5 S LRI =5 11 {& -
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235 CJEU, Medion AG, supra note224,para.28.

236 |d., at para.29.

237 |d., at para. 30.

238 Trade marks Directive 2008/95/EC Article 5.2” Any Member State may also provide that the
proprietor shall be entitled to prevent all third parties not having his consent from using in the
course of trade any sign which is identical with, or similar to, the trade mark in relation to goods or
services which are not similar to those for which the trade mark is registered, where the latter has
a reputation in the Member State and where use of that sign without due cause takes unfair
advantage of, or is detrimental to, the distinctive character or the repute of the trade mark.”
(emphasis added)
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240 CJEU, General Motors Corporation v. Yplon SA(C-375/97),para.23.
241 |d., at para.30.

242 |d., at para.30.

243 Id., at para.24.

244 Id., at para.25.

25 Id., at para.26.

246 |d., at para.28.

247 CJEU, SABEL BV, supra note218,para.20.
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Ltd(C-408/01),para.27. JAASCH » fEfE T Addias(2003 4F)Z | o

249 CJEU, Intel Corporation Inc. v. CPM United Kingdom Ltd(C-252/07),para.17.

250 CJEU, Adidas-Salomon AG, supra note248,para.29.[ElEHY R A#E adidas(2008 £E)ZE /R a] FF -
CJEU, adidas AG, supra note228,para .41.

251 CJEU, Adidas-Salomon AG, supra note248,para.31.

252 CJEU, L’Oréal SA,Lancdme parfums et beauté & Cie SNC,Laboratoire Garnier & Cie v. Bellure
NV,Malaika Investments Ltd, Starion International Ltd(C-487/07),para.37.

253 CJEU, Adidas-Salomon AG, supra note248,para.12.

254 |d., at para.41.
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255 |d., at para.30.

256 CJEU, Intel, supra note249,para.44.
257 |d., at para.45.

258 Id., at para.47.

29 Id., at para.46,48.

260 |d., at para.49.

261 |d., at para.50.

262 |d., at para.52.
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263 |d., at para.54-55.

264 |d., at para.57.
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S5 52 -

266 CJEU, Intel, supra note249,para.58.
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269 CJEU, Intel, supra note249,para.26-27. ELA FIRE RISV ST BI5S5E 4.1 (RHIEE 4.4 (%&(a) »
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270 CJEU, L'Oréal SA, supra note252,para.38.
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e SR Ro & (HEE( free-riding’ )BE(L( ‘parasitism’ ) - IERE IR H B
REERE R85 i RE R = A R E sk Mt AR 2t (D Z R
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271 |d., at para. 39.
272 |d., at para. 40.
273 |d., at para. 41.
274 |d., at para. 42-43.
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276 RZZE'E FyRobeco Groep NV & [ P8 7T 1929 Bl TTHIf & 2 =] B 758 gl fn B AR % -
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HIFATRERE o HEHA RS 2E 3695 ¢ B ~ SR s A RN REFEIE
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HAAEAEAITEL T Robeco | HIHTFHAAFISREFRAT4NE - TEBEAERF TIREIVHE K - 2B 1
ST T L5 - RANBLER S A2 PRI N B S Article 13A(1)(d) of the UBL » BAf5<
% 5.5 A IE - R ABON AR H ST 808 < 1d.,at para.10-15.

77 N EGARE iR S W E RRE - o DT R R AR ECE RS S5 5.5 (R AL E AN TS
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278 |d., at para.30.
279 |d., at para.31.
280 |d., at para.32.
81 Id.,, at para.34.
282 |d., at para.35.
283 |d., at para. 36.
284 Opinion of Advocate General , Robelco NV v. Robeco Groep NV,point.24.
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285 |d., at point.26.
286 |d., at point.27.
287 |d., at point.29.
288 |d., at point.35-36.
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2%0 CJEU, L'Oréal SA, supra note252,para. 58.
21 |d., at para.59.
292 |d.,, at para.63.
298 ARZEWE AR S F R 2 TR IR LA BRI A [F]— 2 pe A B A 2 It B e A
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255 |d., at para.38.

2% |d., at para.40.
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(C-238/08),para.53.
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303 4., at para.55-56.

304 |Id., at para.57.
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FRAVIETE - BRI AP A8 150 = AP I L R A BRI N S B = A A
ANEIERESR AR  MRAZOEEERRE S » HWRs » AR FE B
[ R iR A E R RS <58 6. MR EN AFTHM AR ST EHECHY
ALK & B e R BSHY M T A 5 DUBE S %% - A ATEEE - BRSO 6.1 fR(a)
PN ZZER GRS 5.1 FR@)F0 - (DFAVIEIZRIAGE - AHEHE - RREE LS
1EA A BEFHRVRERIZHEE FREHIE S 6.1 (R@FCKES « IR I RS
RREACE > HAlLIEHTESSE 6.1 RQ@EIIRFIERIRTE S5 5 RAYEES -

478 CJEU, Céline SARL, supra note164,para.30.
479 Id., at para.31.
480 |Id., at para.32.
B gk 4 B L P AAE [T BT
482 Opinion of Advocate General, Céline SARL, supra note209,point.46.
483 |Id., at point.47.
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IR © FE5R 6.1 RQ@FUETE S 5 TREVBIIMETE » MMEIRINTE S5 5 fiRPHY
{E AR

[EIBERY > A Anheuser-Busch Inc. v. Bud&jovicky Budvar, narodni podnik Z&™('F
fEifE " Anheuser-Busch 28, )1 - BOMIADEE B IER R0 E P A A TRIPs fFREINR
SCEE 16 RAFEFRAT IERR (2 S A A TRIPs REVIESCEE 17 BRI ATEE™ » 5
S5 17 fRAeat WTO HySr SR Bt Rt IRy BIst - G B i A s T H =
i o M BLEL BT MAAR 1LA B S P NAYRERIELSE — \AYAZ: - il LERE ]
ShTRE L ESE = A\ LASE (S R AR TS A A E R — (A4
B YRR TR o SISNERE » A EFIR TN S = AR ERTRUKIE S35 6.1
{PRQREIBIINMRE » B A FHEA R AR R BT (A AN R a7~ L i sieaatd > BI(E
HAWREAIESH 5.1 FREEER - b RARE A0 T i @R

487

Bef% » Y Céline ZANHIGS A TER] > & SR = A FIHY 2 5] skrs 4t Bl s
SOAHIE] > H LR T SR H Y s ot B P AR R Y RS A ) - s B R B AT RERP B R

B AREEF B S RHRILAER B E NI 5 i AYEpRE Anheuser-Busch Inc. » 8%/ E Fy
MBudweiser ;~" Bud ;~" BudLight | fiI T Budweiser King of Beers | 2% 4 {[E Fgf= A% S EEAY RS
REREN > DESERGREFTHE B0 i SR Rl - 4 (ERGfE th e 5 A aA R A & s [ Budweiser ;> B
fi] By 1980 4F 10 H - #%25 Budéjovicky Budvar, narodni podnik(PA NfS#E " Budvar | ) B35 1T EE
Se AR R - ELY 1967 4 2 H (a5 i R S EC HRG9E 0 o3 nl Ry FE TS Budéjovicky
Budvar, narodni podnik ; T Budweiser Budvar, National Corporation ; A Budweiser Budvar,
Entreprise nationale ; 745 Budvar B}5Y 1962 455 H & 1972 £ 11 H4y B " Budva | 81
" Budweiser Budvar | Wi {[EREA%E » $57E P i 7N Ao > (H A HELA% Budvar G AR (8 A L — A
W I A R S 1L - Budvar PTG ~ AR S AYLR - FURRRATE SR [ EEUR By T Budéjovicky
Budvar | » JREJEFE S SRR  JR ~ $EE T B MR E WURZE 5 Anheuser-Busch Inc.
JA 1996 4F 10 H A 25 MR S B S8 — B APeiAEET » 55 KARTZE (- Budvar & T Budéjovicky
Budvar | ~ " Budweiser Budvar | Sf0R - [ERAEFTELS ~ IREMEUE 2 > TURAVIRAERE
PR o EIE L2 SR e AR - TABUE LA RBON AR R HATRER - 55°KER
MWEBERESE 2 & DU AL I TR T T i 2 0 S i 0 R 1128 2 a8 A i 1 P S AR S I 2
CJEU, Anheuser-Busch, supra notel65 ,para. 25-38.5 | 5[ B& > [EFiEE 151 > H 121-122 - 4
FEOIE B REES ST 0 [FIRTEE 200 0 H 155 ¢

S KREPINBEET SAVEFRN: » X E] TRIPs 4T © TRIPs [FR4YE 16 FRiEE NECEEEIESH
5.1 f5&{FR3C 5 TRIPs (FR&YZE 17 (RAHE B EERGIETS 28 6.1 1% o MER S TRIPs [R&YZ £y T 058
A EE R BRI A R 2 EE R OREE - BT AR AT R E MRSl S (5] BX BE P AR E S A Al > 2
HEBNIDEEEMEEE - RIERRERE -

48 CJEU, Anheuser-Busch, supra notel65 ,para.74-76.

487 |d., at para. 81.
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THEE > FEMFTE1E<5% 5.1 R@QAVIFIVE: - 15556 6.1 FR)FF & R
JE\ 7 (bar) » RS = AN B SRSt AT & AT S R SR SR B B (S
FRTTE™ -
FoA BREPEATTRNTR

QOFIFTAL » A = AR E R R S 2 E EH A iR
IEZE (55 = N\ AR BT UR RE AR S B A B 5% - b0 A = B s 4l
AIERITE A TS5 5.0 RAVETIEIA 7% Céline 229 » JARERE Rt 556 6.1 FFRAY
"R EEEEPESESE S S EE A EARE ERNESE = NAE T (duty)
PLEH 21T Ry(act fairly) [T A A ADEE R « -

MRS NIRRESEA  AE R E S HITEARER - B - WHEEES
= N\ P P 9% 4 1 o (AH B8 D B2 3 (relevant public) B2 /D 26 BUAHRBH JH 2 i (a
significant section of that public) ¥ &5 = A YRS i S5 B R AL A N Sl 152 FEE(E FH P
TR AR e B A S Sh— i e = NG H R BE &R - i —
{IE % {:(another factor) » & EEMAYREEN & BHEA —EEEN - [YHSEE=
NS O R UL P aH L S SR A R A e 2™ o L S (2 > B2
YRR E R 5EM - ISR A2 2 e & sl A s —EaE
F= NRILRE (S HTEZ I REBV N o HEMRTE 56 5.2 IRZME » FEREARIA
RHERRERAVIT R Al - PR A PR E g BEINAIVASEA —EHVEE - 1
FE25E 6 R 1956 5.2 R 2 BTkl > AN 2 (R B (P8 < M sl FRESE R LS -
G EHESRETT G - T — M 2 B ' el AR Z B s -

BRI E AR EE % S R—FEZ > A E&dH - N
R PP A N REA G L3t - 3 R 5 = AU B TR e e il — 2

488 CJEU, Céline SARL, supra note164,para.36.
489 Id., at para.33; CJEU, Anheuser-Busch, supra notel65 ,para. 82. Ei 3% ZFlE25, [E|FiEE 200 »
H 155- 156 °
450 CJEU, Céline SARL, supra notel64,para. 34; CIEU , Anheuser-Busch, supra notel165 ,para. 83.
41 po-Jen Yap, Honestly, neither Celine nor Gillette is defensible!, E.LLP.R. 2008, 30(7),
286-293,289(2017).
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W T AR » T S T A R R RAE PR ARG - BT
S B FE SRR R AHE R - Sl = ARG R 2 0 > 55755 6 e m—id
R B DU GBS L (S AT A T e A
AV TTAE RO S A AL » P SR AR 2 A AL s
P 2P LEBPHET AR

NE] ~ P ARSI & 1 HUShBEE R AR (A SRR e
TR T L A P BRI SF = 74301 2 A L P AR B L822I
HETHE AR BB 2 1 e DT AT BRI, » 55— 063 s A Fl 5 TR
FRRETZEAERLE ¢ T3 73R (B2 A e A=A EINAE » MR o 5 0008 st el
— I R -

- AP LRRFER GRS

A RT3 T Celine VOB BREAIRETL | R ARG AER S £\ FIBRg s 216
{19 B R 2 R S RS » L TSI 5 TR
By T HE R TEAE AT SE R T T 2 i o £ R 5 D L E PR e
BB 9% < iRe By LRI Bk T B RIRG et s - M4 [ B e m2em
AIHE » LU AT TRR A -

7 Anheuser-Busch ZH B EIE R A2 REERSRIY T EIRER
BT AR R R TR S R A I R e S T R -
(BTSRRI — s L s P A A b3 - (B E Rt S4EE T Rzl sy
B« AR BAIEET L A TS E - BE = AATRAERIIAT S

492 =gl [E]FiEE 200 0 B 159-160 o
— 2 A Vol

9 BARE =R —EE—THE R
494 CJEU, Céline SARL, supra notel64,para. 21.

45 Opinion of Advocate General , Anheuser-Busch Inc. v. Budé&jovicky Budvar, narodni
podnik,point.54.
%6 P ITLBL YA D AR RI o 17 (b 3 A B it IR 1Y o o B SE R T A W R B O L Ry e

ML ARJE © Id., at point.55.
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7 Z iR B R RAIR P AVE A R e 2 nTRE Y R R R (the
use a sign as a trade mark)/EHLEE ZEFERT N FERTEE - 2 PR AR A S
NI « fagssah - A F SR SR TE 0 AR B IR P S A Esirg 5k ey
By o S T &R R an RSV - Ry Bl e e -

Z N HFRE 2 Ao

J7> Anheuser-Busch ZZHYHRE » FE RIS S5 = AR 25 A58
BRI REYIRE - LEE AN B B RSN TIRERT » FE250 5.1 R A%
B TTRE"Y o JLECE 5 = AN A LR A 58 = A B9 SR AR E ST a5 [ b 3
LA EE FEAEREIS st EIHE S R DU ARG L A [F B
LAY 2 BB P SR A4 R Y e am oK B IAPEARRE A - 12 FAR B E A FIEGRE5% » i A FIEL
PR AA TR (T R R T EARPTRE ST Y A B SRt s I HE - 5% A TR
5.1 fRAVERE - PEEEmE A B (kA (E R - e Céline ZEHYAIAF » HET#E—
EREH - WEARHER " EATR RS ek % £ | (in relation to goods or services)7 5%
AFESEE 5.1 IROVEEE" > i TR R s L A LA R AR R A
P b Ry A - TR S = N YA B B 5 4 A B A T ER A P e B ER BRI AR %S
RS A T

47 Id., at point.56.

4% Id., at point.58.

49 CJEU, Anheuser-Busch, supra note165 ,para. 59.

500 |d., at para. 60.

01 CJEU, Céline SARL, supra notel164,para.22.JA Céline (WA EEREF » HIEEF] » )\ FIHILTEL
FEFF RN T A SRS L (HEVEFERERE LD - AN G SBE SR G
AR S AR TR (o A P am OIS b (BEIE Ay T & BIPE Sh el AR TS ~ $8 ok s bl B N ]
A [ BT DAY P AR R Al BB ARV B &R - TS BU t2 H E Rl - AN
EFHAEAMHE  HREEYE HERE RN E Y S B e R o EAHER  AEAHEZ
KEER » BRI ESEE 5.1 [RAYEIEYD - Opinion of Advocate General, Céline SARL, supra
note209,point.35.

502 CJEU, Céline SARL, supra notel164,para.23.[EEEHY R A# Y Anheuser-Busch ZZERYERE & R E/R 0]
EE| - R A RAIRE o R S R B TRIAERY DI RERERITE AFS 558 5.1 fR(a)FRAVHIE -
fJEEER o TR i B AT B B A A £ SR R S - HOHE B B E YRS ok H Rt
WA A RE A Bt ERE A F BT R ERF o Opinion of Advocate General , Anheuser-Busch,supra
note495,point.84.
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FoH MWRTF SR IRBEAGLE G

BX R PRS2 6.1 k(b )RR E /A T i (50 FH P e B AR A R BH AR 1
PERFCRE T R Y8 By B R A < paARE o DRI A4S E s S R A A
EAEGAIRER it A (87 et A AH [E] 2 (L R & s A A ]
B o Ry B R 1 < AT AT A Rt A R AR 2 P e B 75 AHE A SR
BASRKENMEZ B B e A flas 2 5 8K » IREA BA KA
P> AEA A B FH {58 FH B ps S A B (SRR SR o) - A N Ay =800
B—Eb IR EH I Rfe o5 6.1 R FEIZHFHTE T - B—E RiE S 6.1
FRbFRAVERPIFTGIa 05 5 PR - HHREHRE BN AR B R e 5k
FOE R B S e e S RYEAL © 5E Ay R E B AT SRR E - A
SCHARGHEFA /A i 2 B (R I TR B (S FH I3 AP 75 5 e 2 528 Ryl
55 =8B Al By Ak 2 Rl ok » g AN Bl o 2 B g » A5 B N 2 T
FRREMA LR Z A Rys R 2 B

P HEFPE1IEQRFTNPERLFSELDR

1 Gerolsteiner Brunnen GmbH & Co. v. Putsch GmbH 2£™"( Nf&## " Gerolsteiner
2 OEHRRE - (RIS AR FEONEBE AT e REoR IS —EEE Ry - 15
56 6.1 R &t FT LU AR 58 = A DA A R A A T AH RRIER BARSY » . [EI0E fy
PEAEE(SE FH (as a trade mark)AVIETS ™ o ISR FAE R RINA A TS 5.1 FRb)
SKHVETE » TAZE B AR RN & A PRI H (use as a trademark) VB T & 45

0 RZHBEE Ry Gerolsteiner Brunnen {11254z 78117 AR E ¥R MR SR /K @0k} » st il S psise » S0
#53 Fs T GERRI | o LRI FT s IR o A R R K ~ SEEREEIORE ~ KRR ~ #EIRRK o
H 1990 fEHH > Putsch BRATEEEI IR E WMEAORHIG AL T KERRY Spring | o 18 ELER S H
Ballyferriter in County Kerry, Ireland B[] Kerry Spring Water JFEYE 7 S Pt FH Y 7K 2k 5 AL Kerry Spring
HO L&Y 527K - Gerolsteiner Brunnen FATEE ARt ¥ Putsch $2EERGELEHENETA 155 —(E 34k
HIERIEEERE(Munich Regional Court)s73# Gerolsteiner Brunnen » i Putsch Z&4&E(E
" KERRY Spring R R SR /K S B0RE - Putsch $2EE F3fF > 15 /e 5 b IE AR (Munich
Higher Regional Court)Ef[0] Gerolsteiner Brunnen HYEIE » Z 12 IHEFFEAR] T 1EEEAES £ (the
Bundesgerichtshof) - CJEU, Gerolsteiner Brunnen GmbH & Co. v. Putsch GmbH(C-100/02),para.7-9.

504 Id., at para.11.
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AHERRIESE 6.1 PRb)FCEFHATATRE™ -

VHELIE TR TR - ARS8 6.1 RAVEFIEIE - Wi EAR:
R S8 2[RI AR, » A0 SR P SR AR AR 1 s s EL AR s R LA
FyPEREH MDA 6.1 RO)FAVE™ - (HEONER IR B > H
5|2z B & (the commission)HViE . > F5 HRFESE < Directive 89/104/EEC HAHY
BEPARIIESSE 5 REVES 6 RS BB SR e E0E R
YA = (formula) | - B2t A (formula) & SHELS R LU T HYSCF T8 B
T B AR GRS M E G TA ) " - RIEEET i

" RS | (as a trade mark)ili3F Ay TORE RS EATE O 6 R Z8EE - MR
BUERIE » B T IREITESS 5 RETEREARIRER] » I5 S50 6 (2 Ry 7 I RIRS IR
PreERVEEAR 25 - BIEYIHY Bt v 2 E s ks s fhry B i > At —2K
R REMERI A REAEHE- FTAICEE 3L B4R Rl A58 N B B e Y EERE ™ -
MARBON AR 3 AR HEITEIE - BRTES5 6.1 FRO)FRAYE AR HE—HIEE
(tesHL B AR PR G SR PR BB B (B IRV 504 - T E (E A0
TR T DL H AT Ry(act fairly) #&5 o AR A YA ERE R VB E R 22 T2

513

S PRGN RDTR
7Y Gerolsteiner Z&1 - FEBIHHFLIARE M BOMNERT T e thSerh #0 Y38 — (e
Ry RB—(EHEE R ERY > E T P R o HERIEE S5 6.1 Rk

505 |d., at para. 10.
506 |d., at para.12.
7 PEER A AR FE R FE 53 By Putsch A EIRYE M
508 CJEU, Gerolsteiner,supra note503,para.13.
0 BIEE =N T DM AP TRAAES - E - BE - HR - EE - AR - 3SR L
R P SCHR L AR 75 2 R R Sl LAt s S B IR A R B 2 B | -
510 CJEU, Gerolsteiner,supra note503,para.14.
511 |d., at para.15.
512 |d., at para.16.
513 |d., at para.24.
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TR GRS ES R E S N TA ) TR RN R - EERSHA
EERE I AERRRY IR DU TEASHTRHE o R - R ERECSEORIARE - &
WS B3 BRI B CHEARFI T 2 AR SGRAE A EA R T2 -
ARZEFE AR R ERHYE - FEEORIY A B L E R AR AR BH & 5 & 10
Fo A A RE A AR 22 K58 T (unfairly competing)™ o A HIRATER% - BONE
Pre e FHRTETE <565 S (5 > RETAEME A BB 00 55 = A\ RF H IR Rt AR AR 7= A
BES = NIRRT EE SNBSS BB T ENEE - 2R &

T EEERE RS L E (B R A PR R Ry SR AN BLEREME B
Z& (- (particular case)FTA Bl THBAL T Z &7 -

NZEEFENERET  RIIERETRGign) & | EESREEES 2
HERIRE ) BUAR W EZ:  — (@R s amn ek B
{E R RAY " o (E R I T 38 = NEE R RAY 7= FRRIEREH - S22
SRR AR Y 5 2R B S M s A A [ e DL AT s A a5 B 2 e R 12 -
SEATTE | AR 2 EE RN E | I o AR BTN ZIE R EE
(perception)i& B FHY™ » {5 i 5% 25 B (indication) A 7 A A A B Y B o] 2 A B8
HEREN - RRERIT KB PEEAIEET bR B » FIb#EH
RN F L PR s Al A 2R et BH B im0 - % (BB E

514 |Id., at para.11.

515 |d., at para.26.

516 |d., at para.27.

VAR REFPERE] R R sk i R PR R 46 T ek R A Kl 2
NI > AR PR VAR A R A SR I (B B 45 B P AR A\ R A2 TR PRe >
WY AR FH R A R A FE R P 4B AR > A EE 5 A (SR L HAS- B0 A1 - T R sE iy 284
—RRHVE S - B RIS K A an e AR S BV B KNS RO R R W AR R
R ERBH =2 R EL{EE - Opinion of Advocate General ,Gerolsteiner Brunnen GmbH & Co. v.
Putsch GmbH, point67.

518 |d., at point.64.

519 |d., at point.68.

320 Jd., at point.69.A5% % » RREE = AN T3R8H |, AFehlZetnFr A HMATEEL > Hit
RS = NS F A R Ak S 5 0 R /K 2 S Y HE T T B A T RE (RIS AR ok B R E RV 2 -
1 B 2 S A 5% BB SR /K P B AR YRR B o

571 1d,, at point.70.{E B HL A » AL L BLAUA [ PR (simple use) A 5K &7 R 19
R ETE TEREA ) A4S - fRIE# Council Directive 80/777/EEC {55 HYZE 7 ~ 8 {fRAVEE (LS
R /K AR TR UE RS H 0 R B AR AR E M T o TR /K E A4
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ST S 6.1 R()Ek - BT TR AR S B AR ZEI TR » 40 R AR
FERERE AT DR ~ RSB AR SR TR EfE Ry T iRer
(indication)AYFEE K AN BT FE B AEH T IERIA | AU R Ry pafe™ -

&

¥ Z & % ¥ 6.1 iE(b)drenfru& R—-X 3 & 2
7~ adidas AG, adidas Benelux BV v. Marca Mode CV, C&A Nederland CV, H&M
Hennes & Mauritz Netherlands BV, Vendex KBB Nederland BV Z£™(fif# " adidas Z&
(2008 £F) 5 ) » BONABTERER » Ky T IR GRS ] - 15 0FB 0 RE R T
TP AR E Y ESBEH 7 BELBIOM T [5] 17 855 o B O A B bR RS Y B -
Fo A A0 LR A REE N 055 s 1 T BRI BITRE™ - R - $5%
55 6.1 R R T HECRATA T SEEOR S8 2 X (economic operators) & 7 {58 A i 2l Pk

B E LB AR 0 AR e AR B B AR R R A AR < /d.,at point.71.

522 |d.,at point.72.

523 RZEEE FyJH 4 adidas AG, adidas Benelux BV(2A N4ifE [ adidas | ) » #7455 Marca Mode CV(LL
Tf&7E " Marca Mode | ) » C&A Nederland CV(LL Nf&F% " C&A | ) > H&M Hennes & Mauritz
Netherlands BV(PA T f&f#% " H&M ;) > Vendex KBB Nederland BV(LA Nf&#fE I Vendex | ) - /E 5
R Z—HY adidas AG 7S {E ERGIRHV PR RE A » TR L ER N S S EE = REE - F
17 H R A E0V4R I BRI E S R SR EI R B - R BB REENEA B EARE - 55—
{5 4 adidas Benelux BV H15: adidas AG jAarRE ~ ELAFURS R & 7% BN = adidas AG Rg LIV E S
P - Marca Mode - C&A ~ H&M Fi Vendex S&ffs » RIf Ry &k iz 25 o B [ 25 EUA T8t F Bl (5
1 4 22/\E] - adidas SEIREL 3B A WA IFR- 1 T4 - iR HL AR 28 ~ S EE R EENAR LR IR L
H 4R GrBR (R B g S RS C g R A (5] o R 25 A b [ 165 2 Breda #0772 e £ L RS A (R ATt
A KEpEEE L Marca Mode ~ C&A ~ H&M (i FHAH[E 26T (DU adidas SEFAY 3 SRR » 41
e AR SEATER A o % adidas $2 VSRR » (R #i S/ 4 2240251 Breda 1 5
EGHRACHERE Z 5T 0 S RVARTHER R S LU LE A HEY - H R 2 S TR IR R H S
HVEENAR AR 2 F 1997 52 10 B » AR EH E AR R 77 30E » 5 1L H&M AT EL
[E M 1 5 R AR [E ST B adidas AY = 4R DR (E4E H&M (AT 2 4RA20R) - 1998 4 10 H » A&
BeHl RS - e KRR B2 REZEE - 5 Rk > M s-Hertogenbosch & -
s AbeERH LEF - 2005 4 3 H o _EERABTREEH T ART 1997 FERYECE > WEEEE 1998 FFEAVH]
S —JTHRRE adidas FYRGREREAR 22 - BB o] adidas Z5 1 AR R BT UA H 3 R
HEEK 5 AT Ol S MTVHERIETRL » s R RE R H A 2 ST RN RN
SKIEAZE7Z (too general) - s-Hertogenbosch & _FEfAREHEH 3 4R AVIE - Fl40: adidas
REA A B = ERE AN HET adidas 7S FAVHEE > adidas FA HYEUE 3 4R{FRpEAE
TS T s e g B R R b he - R > IEER R 3 RIRiR - CEAREZIR
[& o 2R > AR S o SRR DAR B B AR R RS » T B RS A ISR » Bt
ERERE AR ZHEHEMME - Rt > adidas FrigeA IVEE RGN ReEHE - IR STEEIE 2 4R 1%
B EEE FITT £y - adidas NHRHEIE BERABTRVENE » I E LR 2k f e A bt
{FIEFL B EE S KEON AP i S 380k < CIEU, adidas AG, supra note228,para . 8-18. 5[[
A EIEE > [FATEE 151 0 5 129-132 ¢

524 CJEU, adidas AG, supra note228,para .45.
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sREAMIE S > NI E TR T H =24 (the requirement of availability)FVHES™ -

L RES T LN

BEIFERIDE e T AR5 & g B 7B A s R OK - R A
ELREROMVASS T HAM I OIS 2 A\ E IR - mAEZ AT > BUNERR R
R R BRGSO 3 R A R A i A AR E 2 RIHE 56 12.2
{FR(FIR E A BHF PR M » AR PR A e B C A2 Rt M sk
Fors 3 bt B CPTaE M 2 o5 SR A Y — 5] 22 (common name) ™45 BT A -
MM adidas Z8(2008 )5 I EAI[E LAEBAEFE< 5 3 REEE 12 fRIFET5 -
BAETESE S RRIES 6.1 1RO FRAVE R a5 -
(- AR R 2 P anzp & ¢

Rz FHIEEE BERE T  HAH RIS EATHER A HES Hr48 « HALR
FREDER: - &8 ER R GRS MR B PEE » IRIEEE § » R A A RA 2% 2
B AR B SR FRERA BT 2 A RE4E Tt A(all operators) E Hif#
FI™ o R R RN F e SRR i ™ o B0 R P A A 5 A {1
ThRE - ANPREEN T B (R - ey B A8 - E VA E AHE T » Hh R IR e S5 A
Sard 1R N R AR R R B e R T 4R R - RIS PR S EAY 17 B e A
AP R A ™ o T S AR (B AR B R L Z SRR =Rl

525 Id., at para.46.

526 Id.,at para.22.

527 |d.,at para. 23.

528 |d.,at para. 24.

2 AARZEF - BUNERRUE GRS F 5 RASRIEEZAAYAEE - RFESHE 5.1 fR(b)FK
BION AR A0 88 = AR EZ K B o FH S e A AP s (B R » HefE
P REERE N AR A R A sR Y AT RE RS - It —2K » #5555 5.1 [R(b)FKAV T S b
¥ o Id.,at para. 3LIATE S5 5.2 [RABRBAZ(HYHIET - BION AR Ry - 20 R— MR IRRAHY
BE - NERMEA —ER BN IESLEE = AP AR R HAR (AR AR R A A R
TR A EGERYHE - HEREHZ /HIESHE 5.2 HRAIV=(EEE - SEREHINAERS
ENHIFERERIZE - Id.,at para. 43.

530 Opinion of Advocate General , adidas AG, adidas Benelux BV v. Marca Mode CV, C&A Nederland CV,
H&M Hennes & Mauritz Netherlands BV, Vendex KBB Nederland BV,point.33.

531 |d., at point.34.

532 |d., at.point.36.
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WEREE - Fi HEEN(real current and serious)™ o ffi S 2 » FEEFHME
(B P A 2 5 o IS P A E B R AR e S ™
(OFHRRH THIRE ) SRR

10 DN 0 b R NP ID A SN2 = R et o URE G R A i B e
Windsurfing Chiemsee Produktions- und Vertriecbs GmbH (WSC) v. Boots- und
Segelzubehsr Walter Huber; Franz Attenberger 5% 28 °] DUSH1 o Hoasd T LR AIEL A
AR RS « Hhamathe At T #0565 3.1 RO Y "M R ) B T ER
H ) 2R IR EE YA - RS T BREREE B SRR AR s sl BN A H BT t2 Ry 7 7HER
S8R E I AT A ZEIER " « HIE - BOWERE REth EE R E T AE
R B A A RN - AR B S A Bk = AR EE - T HERE AT
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>3 [d., at.point.37. [t £ 456 B 1L S S B HL Py B B S Y P S B AR 5 A Bl (real nature) 5 A
FEfE(E R EER M EB NI E R - At B AR RV & ke o0 5 A AR BRI REREH (current) 5 HLb
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535 |d., at.point.43.

536 |d., at.point.44.

537 |d., at.point.75.
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540 CJEU, adidas AG, supra note228,para .47. Elis"EHiE e - EIRTEE 151 0 H 132 -
541 CJEU, adidas AG, supra note228,para .48.
542 |d., at para. 49.
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54 Id., at para. 42.

546 Id., at para.39.

547 |d., at para.39.
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AN The Gillette: Company,Gillette Group Finland Oy v. LA-Laboratories Ltd
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548 Id., at para.38.

549 Id., at para.39.

550 |d., at para.42.
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BV JIRRERFE S A= U] H | (‘All Parason Flexor and Gillette Sensor handles are compatible
with this blade’.) CJEU, The Gillette Company,Gillette Group Finland Oy v LA-Laboratories Ltd
Oy(C-228/03),para.12-13.5 | 5 5[F BE > [EAizF 151 » H 136-137 -
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LFENRE Gillette B Sensor fEFE A 2 BERY AR o IR BHIRRRE =455 — 25 AT (the
Helsingin karajaoikeus (Finland) (Court of First Instance of Helsinki))#&#2sF5A » T iR LA N EEE
Gillette B Sensor F{EPGAE - (fi FEEFEARELS = (EFE4K > FEHVIZ .8 K Directive 89/104 fitts
S5 6.1 f&( ¢ KAV SRS o E A R e A - AR AR e HE 6.1
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553 CJEU, The Gillette,supra note551,para.29.

554 Opinion of Advocate General , Bayerische Motorenwerke AG (BMW) and BMW Nederland BV v.
Ronald Karel Deenik,point.36.

555 CJEU, BMW ,supra note190,para.61.

556 CJEU, The Gillette,supra note551,para.41.

557 Supra note491,at287.
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558 CJEU, BMW ,supra note190,para.64.
559 Supra note491,at287.
560 Id., at,287-288.
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562 CJEU, The Gillette,supra note551,para.49.
63 |d., at para.46.
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564 Supra note491,at291.
565 CJEU, The Gillette,supra note551,para.23.
566 |d., at para.30.
67 |d., at para.31.
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568 |d., at para.32.

69 |d., at para.38.

570 CJEU, BMW ,supra note190,para.58.

571 |d., at para.59.

572 |d., at para.60.
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57% |d., at,para.34.
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