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Abstract

The exhaustion doctrine is a vital idea of the copyright law that attempts to limit
the right of distribution by the copyright owner, rendering free distribution to works
after the first sale, which not only enhances the opportunity of the public contact
with information but also achieves the goals of the copyright law that encourage

innovation and facilitate national cultural development.

However, edgy technology makes more and more works enter into our daily life
in a digital form. Besides, the characteristics of digital works distinctive in
contrast to those of traditional ones gradually result in issues on the exhaustion
doctrine launched for material works in realities operationally. For example, the
copyright owner manages to avoid, via authorization and agreement replacing sale,
the applicability of the exhaustion doctrine or the disputes of illegal duplication

during digital transmission.

Notwithstanding, the applicability of the exhaustion doctrine to digital works
shall not be denied since edgy technology shall not alter the legislative spirits of the
copyright law that encourage innovation and facilitate national cultural
development. Given that, in order to solve the issues on the exhaustion doctrine
in the digital settings, the author manages to suggest the references to the
amendment of copyright law by collecting and concluding both the cases and what
has been recommended by scholars and experts and thus expects the applicability

of the exhaustion doctrine to the digital settings smoothly without fail.

Keywords: copyright law, doctrine of exhaustion, first sale doctrine, digital

work, license agreement
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" WCT Article 7 Right of Rental (1) Authors of (i) computer programs; (ii) cinematographic
works; and (iii) works embodied in phonograms, as determined in the national law of Contracting
Parties, shall enjoy the exclusive right of authorizing commercial rental to the public of the originals
or copies of their works.

 WPPT Article 9 Duration of the Protection of Photographic Works In respect of photographic works,
the Contracting Parties shall not apply the provisions of Article 7(4) of the Berne Convention.

" WPPT Article 13 Right of Rental (1) Producers of phonograms shall enjoy the exclusive right of
authorizing the commercial rental to the public of the original and copies of their phonograms, even after
distribution of them, by or pursuant to, authorization by the producer.

“ EEBE - AHEEE 12 0 H 56-57 ¢

" Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on Rental
Right and Lending Right and on Certain Rights Related to Copyright in the Field of Intellectual Property.
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& B AT R AR 2% T WCT & WPPT X 307k > 4% 5 #E 81
FAAE D AIIREL o B b RE B A REEBR R AN RIET24MEE > WCT
WPPT ~ TRIPS ## ERE XA EH EFR T LA > BB FFREF 29
%E 1 B RENZLBORT LB EFEEE kT mEERG S
WPPT ~ TRIPS 1€ B T ¥ 1 # At sk &4 F A hAH# R BN RIEEY > A B E
BT AR R 2 F AR A 0 B E VR A HN ST R IE P 2 8kE

VR F R MM o

L)

%= B AR L AR AE 2 B

L

_>'\\

& B B o AR AR R B A X F 0 BB X EA TR
Kk R BR ~ BN BARE 5 & Fe 570 1 SA IS I 09 37 i fa 4 B AT
$oo RUKMEZZ BRATROBRMESHENABEEERGXEER YA
HWOAT A o Bl P R B M AR A (WIPO) £ 74 & i & aadh %1F
AR # % B AL A TR AN Ak o T BT AR AR 693 - R B AT RT AN B ke

i HF h FRLAE 49 N A 2 Ao AL B B RS AR AR B flde R B ) AF
MRS > EEB EFHEF 106 "R EEMRATH ZB QPR -
A BAT RARMA NBAT T 10947 R » ¥ %K F 3 BRI T A ERZ
TEHAT AR E | A E F 675 5% 2 1F 2 /i a kb N R ETHA
ML TR AR A Qe B AEFRERE ERMOTAHIIANT B E

Z g e

UOEEREASE 20 1 T EEABRAESARES - B AR o R A EE
BEEZFHE  BHHHZER] - |
" 17 U.S.A. § 106. Exclusive rights in copyrighted works Subject to sections 107 through 122, the

owner of copyright under this title has the exclusive rights to do and to authorize any of the following:
(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of
ownership, or by rental, lease, or lending;
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B8 BRZEHEHAMBTHEZRR
%—R 4B AH

BENOZEI86FHIOABRAELEY TER T MAN L2 84!
AR 2 x4 8 34T 3 AF 2 18 B, N %) (Berne Convention for the Protection of

Literary and Artistic Works » f #& 248 B A 4)) | R ARIE KR AT B 0L R R AF

BRRIATEAT E B0 S FMF NG LRB R R T o) — R4
Me A4S T TRIPS"IAR WCT ERAGE TR AR L € B B L/AE 510

BNKFE 1 2 21 HR AR THEREI I » T BABE R A0 B AR PR A
WTO>WCT &4 & B Bl R & & 2678 B30 748 B A4 1971 F @RS ER ey R b

© B A b6 Ba# A TR EZFHEGARG S 2R R

A8 B A5 B A A B GRERB R E 14 5% 19R% 1R X
B BT L 09 1F H T AR E A0 A F BB R ER R T BB B
REULZ FRAEA o b T 40l BANEHNT Y EERTH E 3
iROE R A i+ i R 12 i = v g VB i

M BAAEAE LR E 14MEE 1B RE T B0 R
F060 R PO B 2 TR B AR R B e AR B iT A T — R

FHRERALEBE NGRS TR TFELEAGHAHE  RXELTFTAR
s R E TR A SN, M REE R @

http //'www.copyrightnote.org/ArticleContent.aspx?ID=54&aid=2263 & BB H 2019 1 H9 He

" Article 9 Relation to the Berne Convention 1. Members shall comply with Articles 1 through 21 of the
Berne Convention (1971) and the Appendix thereto. However, Members shall not have rights or
obligations under this Agreement in respect of the rights conferred under Article 6bis of that Convention
or of the rights derived therefrom.
? WIPO Copyright Treaty art. 1(4), Contracting Parties shall comply with Articles 1 to 21 and the
Appendix of the Berne Convention
YRR EIEME AR 1 SRR HEBERMARAE > 2000 4 H 7273
" Article 14 of the Berne Convention : "(1)Authors of literary or artistic works shall have the exclusive
right of authorizing: (i)the cinematographic adaptation and reproduction of these works, and the
distribution of the works thus adapted or reproduced
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NEDEFABEZFERNE —RE N FHAITE > BEXGA CHEEY
EARZEFERDE —REDFETHARARERAATA” ? b F
A G H WA BN K 0 TR SURR IR EAT AR 0 30 AR M AR TR
FHRERME —RE DR BATEA T A > MR TR F — R & %R %
BATAT A 0 AL B BT A3 T AR B E S R A 69 IR 6T AR A R T R 84
M o

# IR BN

1960 12 BN BT E R miT ) SRR RMA T REZRERS N

BT ETRERR TS T D EEAREL T O TAZ A UM - E5FHh %
EARELITAAERFRERRE TR LT ZEM T LT RENTA
MR LS TS Ml KRG R -HRRIRELTRBRATER %
BEAGERWNRENEERENLEGKITHOEL M EMAZETERNTA
To Al MBI RRALA A A KK ERZRAATHGMBELANHIER
BRI EAFHEABAM AR > TARSZBRBH AN CER S RAR
B 8 388 F oA BN R AR Gy ERA A AR B A sl B o

F£=-18 HREFAaX/BEHAMIBEMAEMWN T

g 5 a8k (World Trade Organization, WTO)BT & & M #L.% G 5 4815 &
(General Agreement on Tariffs and Trade * %% GATT) > £ & B B & 1994 F

B4 ARBT AN EEE S ERARRLFTLRE T REWHR > MR

TR AHERES  H 7T -
* WILLIAM PATRY, PATRY ON COPYRIGHT, VOLUME I, at 835. 1994.
" Article 37(1) of the Berne Convention :"(c)In case of differences of opinion on the interpretation of
the various texts, the French text shall prevail."
" RUR(E - AIfEEE6 0 76 -
’ Records of the Rome Conference, Report of the Rapporteur--General, at 47.
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&% GATT € B &1 1995 F &3 WTO » B/ WTO mith—F%F & x4
BAX GATT #93h%E o £+ WTO &9 % 5 A Ml 2% £ 8 & W) € (Trade Related
Aspect of Intellectual Property Rights > 4% % TRIPS)% B AT B % £ A R 4% 3%

BEHAAMEEMERAERBE L RARENE— S BHE” -

A M 2R 0 KA E TRIPS t9MA S EANEF AN T H I
MEZRA BHFOEALFHREMNAWTO AP £HI%E 18
MAEFTERAGEARLARET 1971 FOENHNERBEEESE 14525 21
R E MR E » MAEF 6 1% T AIBAZ TRIPS 1 F a94EFTH 2 R 4544 A
RBREBMEHAZTANOBRAL L CTERTRETAEZATRT £1F
A AE > BRBEFZOF SR BATRERTITEEX R ERA - R
ST M B9 4R 4T L TRIPS 5T A &) R E » 4o 5 3B RAFBRA
AR REBRFBRA - F SAF 2BMA T EMEHEANGEFER > R
40 R LA A R RER N TR FEHHEY -

FWIR HRAFEMEHAREFRGH/ERTEREHEA
BRI BERE R

PG A B A B ey R A B Bt E A 4 8% (World Intellectual Property
Organization, fi#§% WIPO)% 7 & B JEFHH4B 7 5 VE 4 AR 75 2R o) 55 20

BB RTINS Z VR TR BRI E AR R S m 4T T A8 B 69 1
7o A 1996 F 12 FBB T RIEREZEHNY s R ARy St EH#

30

ROGER E. SCHECHTER & JOHN R. THOMAS, PRINCIPLES OF COPYRIGHT LAW, at 548-49(2010). Z .
f& > " WIO/MRIPS 81 % fF ff = R & M & , > & (F & F &L @ U
http://www.copyrightnote.org/ArticleContent.aspx?ID=54&aid=2273 » F{&ZEH : 2019 F 2 A 23
H o

* WTO/TRIPS Article 6 Exhaustion : "For the purposes of dispute settlement under this Agreement,
subject to the provisions of Articles 3 and 4 above nothing in this Agreement shall be used to address the
issue of the exhaustion of intellectual property rights."

P EE . BHEEET 0 H 79-80
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4 8k & VE A 45 £ (The WIPO Copyright Treaty @ 4% WCT) A & # R %5 2 8t &
HE 4 R R E R 5% 5 M5 #(The WIPO Performances and Phonograms Treaty °
i #% WPPT) > BAZAE H A BATAHR - b~ &%~ g R AT A R AR
WERRRFEY AP WCT AT A BEANERAHNERZHRT K
MHGRRF R EH6EF LB RTTXERARMEFGEFHATA
AW B R H A0 RS AT A A R O R B A e O AR AR
i WPPT £ % 8 155 1 3 A F 12167 % 1 AT H MR E R T T £ &
ARG MBAENTAZHE ERAEM T KB A - R& 2 RREEH
ENRE MR ER R LR -

MmAZRRGER RE L TRIRRERAR > RIEZEH—&H B35
AP AL E  RIRAT BB R B AR R R R AR AR AR A B AR A A
B R R B BN R A %4 B IR AP FAE AT EIRAEA] - 4t
HitRAe N F AR AL AR ERELR > RET A ATHE AR ATHAT

¥ OBRET - WIPO E( ARG S L Pt atam (L) - R - 5 35 i
2001 4 » H 57-58

* WCT Article 6 Right of Distribution "(1)Authors of literary and artistic works shall enjoy the exclusive
right of authorizing the making available to the public of the original and copies of their works through
sale or other transfer of ownership. (2) Nothing in this Treaty shall affect the freedom of Contracting
Parties to determine the conditions, if any, under which the exhaustion of the right in paragraph (1)
applies after the first sale or other transfer of ownership of the original or a copy of the work with the
authorization of the author."

* WPPT Atticle 8 Right of Distribution : "(1)Performers shall enjoy the exclusive right of authorizing
the making available to the public of the original and copies of their performances fixed in phonograms
through sale or other transfer of ownership.(2)Nothing in this Treaty shall affect the freedom of
Contracting Parties to determine the conditions, if any, under which the exhaustion of the right in
paragraph (1) applies after the first sale or other transfer of ownership of the original or a copy of the
fixed performance with the authorization of the performer."

* WPPT Article 12 Right of Distribution : "(1)Producers of phonograms shall enjoy the exclusive right
of authorizing the making available to the public of the original and copies of their phonograms through
sale or other transfer of ownership.(2)Nothing in this Treaty shall affect the freedom of Contracting
Parties to determine the conditions, if any, under which the exhaustion of the right in paragraph (1)
applies after the first sale or transfer of ownership of the original or a copy of the phonogram with the
authorization of the producer of phonograms."

T OBRET  WIPO EFIREMHBIFRAAR RN A B Rt 5am (1) - B AERE - 55 36
2001 4> H 39-
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PR HEAS B AR R AT @A R R RS AR AL WCT % 6 i

% 238 -WPPT £ 84 F 2R F 12146%F 2 18 °
Bt SRAUAHZAE

F IR RERAEZ AR

(B EAEHE K H 101 548 € & [ % 47 (Publication) ; A # A& " A
(distribution) ; > HEHE THAT ) L EARGBRE F - B B R AR AT
H AT R RN E R E B R T M6 A B BT A REA 94T AT B b 4o
R B AR P EATE A UM S R SAAF) » #f %A R A = AR
TR AT A o

iR 15 % B EAF ok 5 106 1M ZERAF A BB okttt A) > HoF
F3ARE TUNHEE > hiAE - WA AR T REEEEEY
Bk T e N T B EAT B ) BP AT R 69 A AR AR o T A B AL A A ) AR B
FEGIRBRERR O DA R mAHEME SRR ARSEER - 2R
VR EEHMOE E - b B RAH A RSB £ R E
HERIT R A > MBAFEMERLT FERAFREFRANEE
P o] fe B sb A R B 6912 E - ZN A AT AW BEMUR T X RIATRUAE
BB ARG TS EBEmESOMmE -

N EERE LR 1 B BFEBEERGAIRAE > 2009 4 B 207-208 ©

¥ 17 U.S.A. § 101”Publication” is the distribution of copies or phonorecords of a work to the public by
sale or other transfer of ownership, or by rental, lease, or lending. The offering to distribute copies or
phonorecords to a group of persons for purposes of further distribution, public performance, or public
display, constitutes publication. A public performance or display of a work does not of itself constitute
publication.

Y EREREL > FEEE 120 H 35-38 ¢
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M fE & B AFHE R 3R 109 1% a JA XA #4 % 106 F 3 AR T IRHI AT
"EWF 106 #5 3 B ATRE 0 FURIFEAREEFERNF R ERL M RET D
AR AREAIRMEIAN > ARFEBEFHEANKERRE SRR T ZER
MBEEY o ) CRARERZERETE —RGERA > ML HIR I T 4a
WA AT T AN EFME LS F AL L Z e F — R A
Z—’ﬁ °

F IR BRE RO M XA L

A AR B LR > BREAE 2001 S B AL & 315 4 BAR B A A1 A4 2

FAGE 1A REGERER T EEARNNEZERERZEEU S &5
A R AL B SRR T A A X AEA] 0 B S A 1R ST A RS M 89K

oo MABBYBR R T » 5 LA B RER ) ZVEHE LR A B R
LT EAORE TN OO RA B RIS T RE 33
BAIF] ~ W~ B s TR SRR A R EERAZH A

A P 2 TR > HEE B8 F — REE R AR HAAE A
HAFBRA > LR AZERAHNEREET R DS D F—REATR
Wy I B EAF A IR IRBNL 0 R RAE A E RS 0 BT
BRI BB ER B o A7 1991 SFEAG A2 X AR3AE 2 5 4 457 ~ 1992 F

hARAE - AR AL E ORI 2001 F B AL G Z R R AR

" Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society Article 4
Distribution right (1) :Member States shall provide for authors, in respect of the original of their works
or of copies thereof, the exclusive right to authorise or prohibit any form of distribution to the public by
sale or otherwise.
" RLGAE - AIfEEE 6 0 T 84-85 ¢

* Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs Official
journal NO. L 122, 17/05/1991 pp. 0042 - 0046. Article 4 Restricted Acts : "... The first sale in the
Community of a copy of a program by the rightholder or with his consent shall exhaust the distribution
right within the Community of that copy, with the exception of the right to control further rental of the
program or a copy thereof."
*“ Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain
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WA AL E 9 BT EHARZRA AN L HRTREAHEE R A
( community exhaustion )BP Z VE## AAF 2 2 15 & B A ek 8 W35 84744 B 14
A RFE AR ZZFEE M ARE S B B BATTATIAN > E5 2L Y

HEEERY A RYE IR RN B2AT A -

% =18 HERMH AL

KRB 2003 4 7 AHlE Z LS 28 21 H 158« [ FHEABRKE
AEREI  BE BB A IR #h R R HA - REAREE
FURGETFENFXEE  FAUBBEARZIT XA 2 TP RE
FAEHE AR M 2 A HEAE o Wbk X 230k EA % E WCT # 6 1% ~ WPPT
B8 FI2HAR AR FRABHABEMA LSS5 E > U Tk

3R -
(—) A B IBIEEEMA EFY

EO BB RAEBRBRZEMLSE SEF 1BFH 1 % REEABETE
BIMERY R > ARG ENA M LA BAIRL o Flho— B - —5ER
RERKRBERAMENRARZIYRL > D€ B BFMEZARE  ENEFY
A4 Z e E 29 BT ABEEN B EERFRZVEHEESL - T
AT H R ZGREREER] Y MIFEAGI PR EYE
fE

rights related to copyright in the field of intellectual property, Official journal NO. L 346 , 27/11/1992
pp- 0061-0066. Article 9 (2): The distribution right shall not be exhausted within the Community in
respect of an object as referred to in paragraph 1, except where the first sale in the Community of that
object is made by the rightholder or with his consent. 3. The distribution right shall be without prejudice
to the specific provisions of Chapter I, in particular Article 1 (4). 4. The distribution right may be
transferred, assigned or subject to the granting of contractual licences.

¢ RbE o i 6 H 8385

R A E T EMFEHAEZFMEY O FMFOEE L HE M
http://www.copyrightnote.org/ArticleContent.aspx?ID=9&aid=2505 » F¢{£2IE& H : 20194F7 H 2 H *
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(=) AT AR PT AT 5 54605 FAE MR T 2 FBATR § RARB X RH F b
B AN FIRA  MAREET LA A AL R

RAE WCT % 6 1% ~ WPPT % 815 R F 12 A ME > A A FEEA
RETMEEAZTAERMAL & RA R AME G T X REDL TR
HERGETHRMERELDOEF A S MREES S > RIEREAZTA
BRAEKEBZNS TR ERMERER]Y > E £ R H AR A A
FARGAFREGEAEA - MR RELBERE A GIERZ AR ERELE
HpHH N DA EARRIDEFREABRIT AT AHORE  EREELTE
BT R A2 R 0 I TR W B SURT A0 AT A 89 AR R AR E A
AT A AR AL © RV AT L 2B R T AR |7 ~ A% 9540 AT A 4
2RI T BB AR AB G HAFREERERER Y | &
Wik R - FIERE S AHRIFEBITALILEZHRELS LN

B T fu B R QTR BB AE R R TR AR e T K 0 R R
R4 RELDRE T AR GRABG EHMA | > RBREREF AL
$282 1% 1A GXHRE " asdmA 2 XA HER L EKE
ATAB ) 69 AR 5 MR ERAEE 3455 1 3R 5 12 AR e € & T iAS # AT
AHZI R FEEZRMERERWDRENFER G RAE | B THEBAEH
Z A A EAT AR ) Z AR o iy BB T &0 SR B AR AR AN - R X E &
ERIER R —BROGER LR A A EEE TR TR ELSZ T
KEITRER" > KGR T X Am AR -

(=) REAHA A

Y ZEHIE o BREE 23 0 H 603-604

" S RACOREVEEEI S 92 2 9 H 5 HAETER 09204611120 SRARRES  E/EREASE 31658 1 18
B2 BB R | FE TR, HARELDUES] THEAROTETS , ZEREIE > 3R
AR AZ T Ry b
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B AT @A T Uil 0 REANRAHEM A TR L LT E
ERMREERL Y > MmIFEENET FFNEE S ERUANITA > ERE
A AT HLE T AR AT AR 2 0y KA > M T A A A B 6y
RUNAFREELER TG EEERE XL EE S, -

RO ARREFMLE 852 1 RAGEZ LS ST HERE
BRTUBEESL D T (F138) THEARRKEAAREI > EHUBBAAHH#
BB HAFRBEEFREREENDHZIHEHN - (F2F) REAZA U
BEAMABY  HAFREIUALREIK T ZERGEREEEH D2
WA o "

Fwss &

A TR E EHE R ATE XALES BB 3Lk B &g 0 SLOEFAF R A% T A
HRREAME R BITAMENF R > EZEALHE A EZ 1 ~ 215 E
WA RE AT HE T A G TER] o 124 Sb B BT A T 8 38 A % VEAE A 84 IR 5 4 17
Ko EEGEARR HE 7 X L2 M2 BRFZER ) PHHEIHE
OB R » LA HEREZFRALKE LA ZYBAOPT TR > Rk %y
AR A AT A T BRG] 0 AL XA E E TAHRAFEERA o mAEF R E R A
P M Z BRI E R0 F — R E R A BLE 0 & EEHABLE
AR @ N 3 BT EE S 0 B SR 3 1 M 09 5 A B B U
AR BATETR 0 A o E A A EAR IR A M A s N AR R AR %
4 » BEART ZAEME R E -

1 4 B 161 BP0 00 B0 0 S5t 0 R ) o R BT A i 8 A A1
PUSE T A PR )+ < e 4 5 EAE B SO R et AR B R A

Y EEE > FiEEE 10 0 H61-64 ¢
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R VAGRAR LA FNFE B R R T 0 47 S rE 3R & B 693 A AR B0 0 o A B RLBR
HETORGITA ARG ZE > AR FHEMETRAED AT AR
BEERERHEEZ 0 2R — kA E R A R AR M R Mgk
B EORR AR BOBEDHANAERANBMBIRTHER > £HT
ROBEF A BITEHLE -

F=F RAHKSRA

#— i HARERAZAR

PRty A Z R E — R ERRA > GIEZEHA—E B ERAH
HAZ MR e RRBTEE ZEF TR T a4 Bl 3k
g E AR ZERGRESEZZAER D OB # > WEARBR
ETHARFIGENRE  AMBARBIGZEERGERGLEEZ R EEMER
B A E WP R MET  EAF AR AT B AR A EIRAE A -
BT f A E R Z AR AR E 0 A A B M BN FA S

24

e
W Ao
R
o
clkﬁ:t

B EMZ E/EY - FA ST A b E 4B A b2 S S
38 S 2R A AR T A AR B S 2 Ak R 0 AR E R R
BEARHE - AR - AR EREM AT AR X RIZRA 0 B IEF MK
FrEA e

fm BRAE A A E R A Z AR > K FHERFBEARAE 1906 4 Koenigs
Kursbuch — £ Hh ¥ B8R FRMANFLERD - NZEFRE A " Koenigs

Kursbuch —Z 2 IR R ZHALH R ZEARZEZERBASO R

¥ RGZ63,394ff.
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MAER S BATH I Z ZE R 30 0 By B EATH & - M B4 F ahik LA
FHEEMAANAREATLAZH  BHEREXEBRINREEL—RETEHN
50 R AR ERIA AR R EREELELHZTEZ
ITHEEMRELMAME - ZREEREERMAAZFHALELE/FE
HFBEANR ST LABREEABRBFAAEESLEFRARRFRTE
REAM > PARFRELEF AL ERRIGAAMZEEEH Y - A BT
TR AR A FER R A 1965 FFRLA th 2 F VM K M A
FRAINE 174 F 2B R IEB IR 2003 FIRIRER M B AL € 45 2315
AR TR TH > HPAH 69c b AHEMEXZERTEER
U A

MmAEF RN EREZFZADBMSS T E—RGERA, > F—K
5 € R A o £ B &85 (common law) FFEER & 6923 > 7 1908 F £ B
IR =2 75 % Bobbs-Merrill Co. v. Straus.— £ F14] > BT Z 154 A EH
EAVRHZ A BIRF)E VAL S — R BRI EITA  NAET
3. " The Castaway | Z #i JR 7 Bobbs-Merrill Company. % 7 £ ¥ 2%/ ey £ &
BHmEeEEHARBE TR " AEXFEMA L L0 EAEEHR S RIFN
BARGYEAA L & 0 FRADKA A A |, > mEEH RH Macy & Company #¢
H AR R EIEANZA NI B2 89 S EYIR A4 - ATAR & » 52 4L AR Bobbs-
Merrill Company #1745 R EHFIOL 2 E# > TREREGEFHANZ
MR E o Rk & kIR Ik R A R4 Bobbs-Merrill Company Z X7k » 33 % f£

ER NI RAE R R & o F AR AT T AF A A ANE R FAE

' RGZ63,3941f. (395).

Y ElaEE o EFFEEERISIETA RS - PHOASE R 0 116 181> 2014 45> H T -

* Bobbs-Merrill Co. v. Straus. 210 U.S. 339 (1908).

* The 1909 Copyright Act in section 27:"Nothing in this title shall be deemed to forbid, prevent, or

restrict the transfer of any copy of a copyrighted work, the possession of which has been lawfully
obtained."
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M2 BREE > FEHARFRAEGERFZMZABFTITH EZEHZH
BEERT MBEREEAES T F — R B G e S > Z1EH A A PEe s
RN S — R E AT > T A — R BT A LIIF A IR > B EME
AR BHZZEEZ M BEA R EREMAHEA] > 208 F F A AR
& PR IRH 21 EH MAFH AMTAEFA A AL - R85 — k45 & R A (First Sale )
iEIA 4% > A 2| 1942 F Fawcett Publications v. Elliot Pub. Co. %™ # % %k
ey B XK JE b X ATAR A A R & &R Al o 4> 1976 5 & B 3 1F 7k 150k
B 3B LA 1909 4 B IHAE B R 2k X T 0 R EVEAT R AT R &2 1F
MAZRE  RERRSEEED -

%= HARBRAZIERET
% —IR HAER R X G AR

AR A SRS AR ERT ) A =38 pilioTF ¢
F— K PR AR

Fi # # 2 3% ( Eigentumstheorie ) 145+ ZEM Z A A AR N E A 2
A B AR ZEEY o mAH AR T EFHARH AL E
WA R EFDPTAERAZITARBERAZ A HAALER > Kb

B M X RGBS R E R XA 0 sk AT — B R
TEHAAS B EEMZ A AL P RFBURFGTRIRE A RE

® SCHECHTER & THOMAS, supra note30, 229-230 .

O BRI Sk FEEIEERE L T First Sale Doctrine |» H FEES#5E- 55 190 #702011 45 3 H»
H 97

" Fawcett Publications v. Elliot Pub. Co., 46 F. Supp. 717 (S.D.N.Y. 1942).

17 U.S.C. § 109 (a) (1976).
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TRAS B FEE WP A M ZAT A BT B R” » NATH Koenigs Kursbuch % ¥ ¥

BP 4% LAFIT A A 2 HE A6 B 2 AKHE

A REPA I E RARBIEE RS 003 HhMT - AR HEAHZE
VEMITAE & LB > A2 FARHE R B bR R B AR AN AR PR A AR AR 4 %
R o Bldo : PAA AR A BRE W ACEFRAR T X5 AR
AL B 6P E R F A o FE A A AT RN X o R T A HEIE
b S RRRE o A AT AR T RR AT

WA AR ARG IER R REREAIRE R A RG-S > B
Bl ROEH 903 15H AT T XA A HEHEAE » (R AR AR T b AAE A B AT 480 %
VEHEAR G Ho AAEF] > R4 Koenigs Kursbuch 15 ¥ 38 LAFR A AF 2 4 4
BERANZGBEEARE BEPZEMAA A LKL 2 M RA]
ZR|RA ) R B BB A T XRFVA G ZVEY 0 BB RAFEH FRA R
FAEAE R 69 B 15 -

WA B R QAT 200 B VE RN IR 32 3% A 4k B AR 40 P A Al Tl 0 187 R B
& REEANFWPTA HEAE AR E A MR BT EAFHEAZR & R
RERNHEMRT > APMBERANR 5 L5L A RE] > S AFHRHH 5
B EVRHEAZF B mA R THRAFRERA

B2 RBIE S

¥ Christian Berger, Die Erschopfung des urheberrechtlichen Verbreitungsrechtsals Ausprigung der
Eigentumstheorie des BGB, AcP 201 (2001), 418-423; Ulrich Joos, Die Erschopfungslehreim im
Urheberrecht, 1991, S. 51-52. ##5[ 5 F1a5E > mifgsE 52> H 8-

“ Dietrich Reimer, Der Erschopfungsgrundsatzim Urheberrecht und gewerblichen Rechtsschutzunter
Beriicksichtigung der Rechtsprechung des Européischen Gerichtshofs, GRUR Int. 1972, S. 221 (226).5#
SIEEETRMAE  AigsE 2> H 8-

* Joos (Fn. 71), S. 52-53. #5[5¥H F 168  Fife: 52 H 8-
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® Ulrich Loewenheim, in: Schricker/Loewenheim (Hrsg.), Urheherrecht Kommentar, 4. Aufl., 2010, §
17 Rn. 81 Reimer (Fn. 72), S. 225. #5335 TMa5E @ Aifest 52 H 9 °

©OEAHE 0 BB Wiley ZRBHRBIE EREFERIF R B3 - (BIPRILEY TR 4EARET)
BIFLH T4 - ZILhRTFEBUARERIIEATEE (19) 02014 45 12 F > H 418420 -

®  “The owner of the copyright in this case did sell copies of the book in quantities and at a price
satisfactory to it. It has exercised the right to vend. “Bobbs-Merrill Co. v. Straus,210 U.S.339(1908).i#
SIEEEGALEE - AHERE 63 0 H 419

® John A. Rothchild, Exhausting Extraterritoriality, 51 SANTACLARA LAW REVIEW. 1187, 1188(2011).
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Coil Systems Corp. v. Korners Unlimited Inc.Z" ¥ ¥ » kRN A & ZAHA

® Joos (Fn. 71), S. 53-55; Reimer (Fn. 72), S. 226; Loewenheim (Fn. 74), § 17 Rn. 44. #5535 £ 4
B BHEEES2 H 9
" Met-Coil Systems Corp. v. Korners Unlimited Inc. ,803 F.2d 684 (Fed. Cir. 1986).
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" Kohler, Urheberrecht an Schriftwerken, 1907, and idem, Lehrbuch des Patentrechts, 1908. ##5 |5 %=
BREY > FieEEE 120 H 90 ©
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" R. Anthony Reese, The First Sale Doctrine in the Era of Digital Networks, 44 B.C. L. REV. 577, 582-
83 (2003).
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P Id. at 587-90.
" BB AR 12 E 8990
"7 Aaron Per-zanowski & Jason Schultz, Digital Exhaustion, 58 UCLA L. REV. 896 (2011).
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% o f£ 1996 F 12 A 45 @B mIR B R E N > AR EMAE
A B EAE AR A WCTD AR 2 2 1 B R Rk T 1% £ (WPPT)
M 4£ 1996 S WIPO % B M AT B B A Bl % 1F 4 Fo i Bl P AR 2 Sh 32 @ 3m b
BATTAMAEAAZ RASLERZE L0 0 28 e B2 M H» LB RA
AEERLBLRE TRERA > F—RBAHEAAMZHFY " BAEREBRH®E
BRA AIBBEEEANBAEE AR YR R E BRNWAT - ™
EHCHEZFEANSERLBAAME S FERAAd B AR #E0 - AHA
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FERATHGEHANBRARREITAREEGRG ERBHET A MM FIFEZERA
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" SR AHERE 12 0 H 84-85 -
* Reese, supra note 74, at 590-92.
Y ZREEAIE - ATERE 38 0 B 207-200
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WPPT % 81465 1B T 7T REARMMH » M F 28R T WPPT =
GHORFAEAE  ARBEAZIBRETREGRGREEWERBERAL
1hFR R AR 1% 0 B A A B R -

WPPT 7% 12 #&% 1 BRT#HIT W EEARSHE > mF 2 BARE
WPPT Z&GHBTIRABRAE » AT EFANBRETHEERERETE
Wb RESE R AT MRS B A AR B A o

%230 2B H—RGERAZMRE

£ BB &£ 1976 45 % — K44 &R A8 ST 7 F AF AL 109 1k a &>
SR IR T 5 106 % 3R MM ~ F 106 % 4 A nFE B A F 106 % 5
BZNHARETHERAEANLRRSE T ORI RETHZ AN
RAEATH AR A AR ZA 0 BB RAF E AN > HRZEH DR
B A b R AR R -

CHNE—RGERART T E M ARABRRE HE -HEE
WA BBk TARMEREREATA 42 1980 FHKAE CD #%5| &X 8 » #
VEHAZ A RET X2 BRER B QZE A T RD B 1R
AR EELBR B G4 1984 FH5E T 5 109 152 E > HPHE — RS ER A v

BATRAH]  RENHE 1090))A) © T FRIEFEEM AW > 4T Z MR E K

¥ 17 U.S.C §109(a) Notwithstanding the provisions of section 106(3), the owner of a particular copy or
phonorecord lawfully made under this title, or any person authorized by such owner, is entitled, without
the authority of the copyright owner, to sell or otherwise dispose of the possession of that copy or
phonorecord.
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AR H 109(0)(1)(A)Z A E ¥ MG £ AR A M 0y RS A2 X BARLP T hRe g &
BAGEERA > BERRAERLERFTEATFELEMERFTELARGTE
SFENHEERRE  HRBE 1090b)(1)(A)ZH AN &5 F F1FH A8 3
H® o M A T ARREARG B 0 F 109(b)(1)(B) R i — F R T H 109(b)(1)(A)F i
B AR R B 3R R — R FE R L TR E H e TR R S R
FHENENEHNMERAER  EREKA LA TRERRE ST

B P % =

¥ =18 BRAMAAZRAZHE

HAHERINERARNZVEHIEL B AGE 2B AR T LB BHA AR
EARBEENAZERGRLELMNE —R & RIAF L HEIFH
A EFNEE  BEEANEZRAINGEARTATA EL2ERAER > b

m

¥ 17 U.S.C. §109(b)(1)(A) Notwithstanding the provisions of subsection (a), unless authorized by the
owners of copyright in the sound recording or the owner of copyright in a computer program (including
any tape, disk, or other medium embodying such program), and in the case of a sound recording in the
musical works embodied therein, neither the owner of a particular phonorecord nor any person in
possession of a particular copy of a computer program (including any tape, disk, or other medium
embodying such program), may, for the purposes of direct or indirect commercial advantage, dispose of,
or authorize the disposal of, the possession of that phonorecord or computer program (including any tape,
disk, or other medium embodying such program) by rental, lease, or lending, or by any other act or
practice in the nature of rental, lease, or lending. Nothing in the preceding sentence shall apply to the
rental, lease, or lending of a phonorecord for nonprofit purposes by a nonprofit library or nonprofit
educational institution. The transfer of possession of a lawfully made copy of a computer program by a
nonprofit educational institution to another nonprofit educational institution or to faculty, staff, and
students does not constitute rental, lease, or lending for direct or indirect commercial purposes under this
subsection.

¥ SCHECHTER & THOMAS, supra note 30, at 232.

¥ 17 U.S.C §109(b)(1)(B) This subsection does not apply to (i) a computer program which is embodied
in a machine or product and which cannot be copied during the ordinary operation or use of the machine
or product; or (ii) a computer program embodied in or used in conjunction with a limited purpose
computer that is designed for playing video games and may be designed for other purposes.

" Copyright Directive art. 4(2) The distribution right shall not be exhausted within the Community in
respect of the original or copies of the work, except where the first sale or other transfer of ownership in
the Community of that object is made by the rightholder or with his consent.
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BA6y BRI EMRRREIEL P A5 F 258 RIS T LIS EAE
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* 1998 OLG Bremen, Betriebs-Berater (BB), 4 (4-7).

¥ Lothar Determann & Aaron Xavier Fellmeth, Don't Judge a Sale by its License: New Perspectives on
Software Transfers Under the First Sale Doctrine in the United States and Europe, 36 U.S.F. L. REV. 1,
35-36, 2001.

" Computer Programs Directive art. 4(2) The first sale in the Community of a copy of a program by the
rightholder or with his consent shall exhaust the distribution right within the Community of that copy,
with the exception of the right to control further rental of the program or a copy thereof.
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® 17 U.S. Code § 602 - Infringing importation or exportation of copies or phonorecords “Importation
into the United States, without the authority of the owner of copyright under this title, of copies or
phonorecords of a work that have been acquired outside the United States is an infringement of the
exclusive right to distribute copies or phonorecords under section 106, actionable under section 501.”
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"7 Report of the Register on the Copyrights on the General Revision of the Copyright Law, 87" Cong.,
1% Sess. 126.

* Quality King Distributors, Inc. v. L'anza Research International, 523 U.S. 135 (1998).

? Id. at 145-152.
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PRI RERIFEERE Kirtsaeng v. John Wiley & Sons, Inc. ZZHET E B B S Tl AZEERE
REFR A o FEMEEAT > 184 B> 20124 > H 68-69 °

" Omega S.A. v. Costco Wholesale Corp., 541 F.3d 982 (9th Cir. 2008).

ORI > AR 102 0 1 70-71 ¢
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Wiley & Sons 25 £ —ZHFEZEWHERE > AERITHLELZRBEN ARG

" Omega, 541 F.3d , at 983-984.

" Parfums Givenchy, Inc. v. Drug Emporium, Inc., 38 F.3d 477 at 481 (9th Cir. 1994).

7 «“JUSTICE KAGAN took no part in the consideration or decision of this case.” Costco Wholesale
Corporation v. Omega S.A. 131 S. Ct. 565 (2010).

" Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 1351 (2013).
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" Kirtsaeng , 133 S. Ct.at 1356-1357.

OEHCH - RITEEE 63 0 H 426-427 -

" “The first sale doctrine does not apply to goods produced outside of the United States.” John Wiley &

Sons, 654 F.3d at 216; “the first sale doctrine does not apply to copies manufactured outside of the United
States.” John Wiley & Sons, 654 F.3d at 224.
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B AT & BP 1909 584 % AR ARE F 27T R R | £ RBAF A #1EE R (the
transfer of any copy the possession of which has been lawfully obtained) ; > &
AR ST IR Ik B g IRb] 0 B AR 1976 5 E R 109 K a R R
XF T EIREBG X FIE A T RAEGER S BIERA THEF — R
ERABEAWIZ LIRS > MARTHREREFEHZMNE —RGERRA
By F A e RE > B ULIR A ZAEHIL R 109 K a TR ERRA MR LW
M) ™ o

(2) F—REERUNTEZYGES

" Kirtsaeng, 568 U.S. at 7.
" Id. at 12-14.
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Wk TREEBEFTELARSGEEE 66 Toyota AE » HE LR QA %
B EAFMAR A G E S GPS & & o g i B £ BB A g4 Toyota i £ B
T eEARMERBITEFERAE ERKEREHNE R ERAIZA
WRRH LAk R B AEE /B R LG RO EFHEANRE
FRIBBEOHEF AL SRR ELAENTHEZER

AR Wiley S| 3#27THaR RRIE R A > EREABRSERAS
PIEAT AL X PTAERE ART AR R RRABE A ZFHARAELEL A
A IT IRF 0 35 B A > AR A LA HR > A ZFHARA

AE bl 46 EIRSLIAMA] - B35 — 3R R A AMRA ARRBATEEA IEFE LT

' “The common-law doctrine makes no geographical distinctions; nor can we find any in Bobbs-Merrill

(where this Court first applied the ‘first sale’ doctrine) or in §109(a)’s predecessor provision, which
Congress enacted a year later.” Id. at 18.

" “Imagine Toyota,... Millions sold in the United States. They have copyrighted sound systems. They
have copyrighted GPS systems. When people buy them in America, they think they’re going to be able
to resell them. Under your reading, the millions of Americans who buy Toyotas could not resell them
without getting the permission of the copyright holder of every item in that car which is copyrighted?...
Is that right?” Id. at 28-29.
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King £FHRBAHHBF 1 & —EEERBELR SR EIFLZEZELARR
BlRAEBUA S HIXAERRFRGEIRE » AITRAAGER BEIKR
PP RAE M EVE E R @ H 109 1% a BATHE TIRAZEETAE ) 5 4F

117

“[TThe fact that harm has proved limited so far may simply reflect the reluctance of copyright holders
so far to assert geographically based resale rights. They may decide differently if the law is clarified in
their favor. Regardless, a copyright law that can work in practice only if unenforced is not a sound
copyright law. It is a law that would create uncertainty, would bring about selective enforcement, and, if
widely unenforced, would breed disrespect for copyright law itself.” Id. at 24.

" Kirtsaeng, 568 U.S. at 26.

" Kirtsaeng, 568 U.S. (Ginsburg, J., dissenting, at 4-5)
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" Quality King, 523 U.S. at 148.

' Kirtsaeng, 568 U.S. at 27.

PO ERERZG 193 £ 4 A 2 HEMEEEZEGKILER
https://lis.ly.gov.tw/lglawc/lawsingle?000A203 1062E0000000000000000014000000004FFFFFDA0117
6082042200700281001002 > %88 H:2019 47 H 2 H -
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BEGRGZEEELY > AR E BB LR MG LE - HEBIT R
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VECYRERE > M B HF AN LR AT A CHWMRE FRITER 2

" Id.at 620-27.
* Id.at 628-30.
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“Id. at 631-34.
" ZREEHE 0 pitEEE 23 0 H 575-576

59



RAM MR EHEFRENEAREZR AT CBNEFRECERTHERTA -
MmiEfBAA U EAGNBBR H e R H UL E Z 697 X R T
A-BaPERERNENFLEGRARMEB S AULE LERLHEH
FE—RAHNEEDOBAS > B AR e E AT AERE
B3R LR GRS BN ER B RAR T PRI AR ER R

N F BT R e

% —318 WCT ~ WPPT

#B4F WCT & WPPT 89RE HAAMEeI i h BB R > 8 E 15
PR R 5 4 S 4 3k 0 A8 R 1R B e BE AL B Z R Ry U RIARAE N SRR 0 BULA

b B HF B AEAT BT I E B o

i BY (5 1d #9 F 6940 B 8yt L3 &8 Z AR PrsT L a9 A AR So 48 & AR
MBREBEARE AR RUBRFEETRA REA EBa(E A TR
A T B EER AR TR HE - I B0 BN HN AR A L LY
sk 0 WCT 45304 5 845 "4t @B IBIE T A A A Sk & 4 h R 47108 P
FTAE M A R AR T Z A AN RERE  ZEREERBEMELAH
MREGHERLT » XZEREMAE R BEAT AR EEAF L UA R B
o Ky BT R e EH A o M WPPT #2 WCT AR AEKRT AR

ORI TREE S FEREEAFHEREIE 2 TR A - SO S 0 2003 4R
SH3IH HI12-

"7 WCT Atticle 8 Right of Communication to the Public Without prejudice to the provisions of Articles
11(1)(i1), 11bis(1)(i) and (ii), 11ter(1)(ii), 14(1)(ii) and 14bis(1) of the Berne Convention, authors of
literary and artistic works shall enjoy the exclusive right of authorizing any communication to the public
of their works, by wire or wireless means, including the making available to the public of their works in
such a way that members of the public may access these works from a place and at a time individually
chosen by them.
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@ WCT & WPPT ##A#Hey BB M TN A Y THRE &S
B0 N B AR S A BT M A SNIB SLARR 0 2 A WCT & WPPT &9 22 F
BAAE E AR R B N BRI A e A Spdi s T Ok A N AR EZ R A o

=B AH

F— AR AR

2 BB EAEMERET AR BB EZDEN A OB T
BT A 32 B3R R B B £ BUUL IR 2 Playboy Enterprises, Inc. v. Frena FAHF"™
T REEFAHEARG P EREBRFZERAG AT AT % E A
A EHOEMICHRBZ LA ZETTHEMPEGRLCH P EITT R
Mt OAT AR BRI RE » RAEBRETUF 0 LB T FH L%
HAB 60 SRR B 0 BR R AR A G N PAARE R B A A A 2 T

B AE 1998 34 T3 FF AR E (DMCA) “ABE 3R A s+ A
BT T - BT AR KEE T WCT AR WPPT % » stiz ik
B PRI ARG > REBEAEEERES 106 55 3 A H A
A AGRTE o AE A AR E BRI RN B KRB B > MAEEL
WE T R L T it -

““ WPPT Article10 Right of Making Available of Fixed Performances.

> WPPT Article14 Right of Making Available of Phonograms.

" Playboy Enterprises, Inc. v. Frena, 839 F.Supp. 1552 (1993).

CUEBE - FEREEER 1 0 B/ \R > SIEREEAERESFT 0 2014 4 0 H 660 -
2 Pub. L. No. 105-304 (H.R. 2281), 112 Stat. 2860 (1998).
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1) ATHAEETEMEGEEHRRRGZENBBR TR ZRAR > B A
i L ey R B A B e ey AR A FFF LR R EEY R uaB
VB BAESBAB M EREDRTAEGGE— W E LSO TR T
i e W P A B 89 Bt 2 AF T AR B AT A R 0 T E e — P ey B
VEHER - M — RSB RAFFAZMA R AP ELH > AL
ik E AR PR A HERF) S AT R AR e AR RS AT A LIRS
SRV 09T By o RAF O — R4 & R B RAE A 0 s o

2 AINAWAE TSI HAT R FAE N E R R R RERAR
fir Z ARG B2 F R S G A7 B AR MIFR - 2 BEIF DU 3R — R & R A B JE 4R 5k
WMRANEEM - NEAEHREAR N ETHEEF A -

AR B IR B9 H A MAERTH T X | B —HAE B8 ARG
WX Tl T HEARAT A AEE B RRPEMIR 6 B 1F Z4F AT SLE B AR
FEFTAREHF —ERENFRE > RnbnEEy A LT H#ETRRER
Bl EAR K F SR IR E E A F K o AR R 3 — AR X 3 MR
(forward-and-delete ) 89447 » ¥ B4R 00 7 A% E R~ %5 BRATRE AN
HLAFHMER B RMED  REZWAAEHEREH RO ELAIT XS
BARCHGHENREENF T c AMPPREBARMOERETTAREE D

" DMCA section 104 report : a report of the Register of Copyrights pursuant to §104 of the Digital
Millennium Copyright Act , U.S. Copyright Office , available at
https://www.copyright.gov/reports/studies/dmca/sec-104-report-vol-1.pdf , 78-101 (2001).

*Id. at 79-80.
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Q) RBH IR AE TS 0 £ B R RIS S A 0 A R SRR
TR BB RFEER o R @k H ERmEILF — R ERA Y

Ik B R EAR S @AM E B @SR o KW ey fT A F 240 IF
MEMBBEAMAEEITE  ANGS T LR ARUL EBZEH#H R
BIERAEHE—RGERAERIEFGLR  ZAEFERT SRR BLE
i A — R B R A R

B2 ek E Wil S ERSUELR A

AR EH LMY E ey E R EH A MAL System. Corp. v. Peak
Computer, Inc. £ IR KREEBF TR ENT —HFmARH > £ZEF
LT EREFEEITYREERN AR ERNMS - HARREMEH IR
Ribfe @R p B AR EdlmE A LEERY > ARKESE—
SSERAER BHMLARSGLEELMO T - A ARAE R EHIA B4
UER A B ARG ERERA TR P AT & T8 %oyl
LT IREEM ERERE G ERREES c AUNERZYRH TR T BN E
HERET EEMANEN > AL ZFRAGFERV GG EH AL %
AEHEEH FERBEARETEARAZEMELSE 11T a T EBNERE

155

> Justin Graham, Preserving the Aftermarket in Copyrighted Works: Adapting the First Sale Doctrine
to the Emerging Technological Landscape, 2002 STAN. TECH. L. REV. 1, at 41(2002).

¥ U.S. Copyright Office, supra note153, at 96-99.

" MAI Systems Corp. v. Peak Computer; Inc., 991 F.2d 511 (9th Cir. 1993).

" 17 U.S.C. §117 (a) Making of Additional Copy or Adaptation by Owner of Copy.—Notwithstanding
the provisions of section 106, it is not an infringement for the owner of a copy of a computer program to
make or authorize the making of another copy or adaptation of that computer program provided: (1) that
such a new copy or adaptation is created as an essential step in the utilization of the computer program
in conjunction with a machine and that it is used in no other manner, or (2) that such new copy or
adaptation is for archival purposes only and that all archival copies are destroyed in the event that
continued possession of the computer program should cease to be rightful.
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79T B BT A A MBS AT BT B NIEB 117 R a 2 B
FERILIR A RS A BRRE X EH > R ATRIFRGER T RBER & B AR
T RAE A TR MBS ZERAE PALREEY ERHEEE
FAEAR R 117 4% a 2 B BRILE Y 8 A S0 Bl LA ok ay 0 & -

%= wH

% —2 2001 FAMAGTHSL

TARAL GRS AR F MR RE ARG RAIMERE - A LA HAF0 I 48 FLER
BARIR N 00 F AR A o B WCT B WPPT ## #0 HE 0 4% 3% & 88 TR A 24
FEARY o 305 SN A B A G A B AR A ROIR S0 f 8 B AY R AR - B
AT EA WCT & WPPT #9307k £ 12001 FEMALEGIEL ) SHHAAA
BREGLT ARG D FAFERFRB LN RHWERERITE 25 34%F
1IB RS 238" ME6 T A BARIE A Rd) A TRR A4 o

MAMPNNHGERATEAMAAENER  RFLMAIBLHNE 3%
FIMET EF 1 2BARBAHA LR & R AN e 1F 15 ok R

YR (AR BRI AR B F R B IE T 1) > R EIEAT - 55 6 & 1231 2002 42 12 5 »
HS56-

Y Directive 2001/29/EC, art. 3 (1), (2).

" Article 3 [Right of communication to the public of works and right of making available to the public
other subject-matter] 3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of
communication to the public or making available to the public as set out in this Article.
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F AR 2009 FE KA X ARG L

BREH 2000 FEMBAMRELES ) ToRH > BBEELRIAL
1985 FERBZ R €4 T HETHEGHRRERATTR > TEBREEEIE
RAZAE 2000 F Tk B L T EMAT R QHEFIBRLAF 4 152
B TR AEHA - AR SR R AL I 0 T BB Y
HERARENE A5FE 28 B E5 KB 1A ARAMERMEAK
VEHERY 5] SN S8 > SRR AR QPEN R T ERAE R 67X BRBH A T1E

MR ELBBEHTITAREBEFHARNEMETIELSS 41455 18
b ARATHE e E H BARAT Ao MR SLEY A SR A B A S 117
tha HHEAYREEUEBRNE4 ET LT AMILTIR#EERIK BAHK
@A P PTAR T Rk — RN A L L B RE 0 ARG ER
HERT EHMRANERINEIHIE T B EEWMOHEL

BB L UsedSoft % PERE AR T 2009 & faAz X AR HE 45 S ey A 36
ERAAGETRHEAMEMEL AN EREL  REETHWEREZFA
HWEeERANHAREZRA > £ B AT RE R LB & BHIER A AL 3
BREGFENT B ARZRAN BB T AR AL — AR -

BT~ SREKT - I 146 0 H 3537

" Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the Legal
Protection of Computer Programs [hereinafter Directive 2009/24/EC]. ©

" Computer Programs Directive art. 4(2) (“The first sale in the Community of a copy of a program by
the rightholder or with his consent shall exhaust the distribution right within the Community of that copy,
with the exception of the right to control further rental of the program or a copy thereof.).

' Computer Programs Directive art. 5(1) (“In the absence of specific contractual provisions, the acts

referred to in points (a) and (b) of Article 4(1) shall not require authorisation by the rightholder where
they are necessary for the use of the computer program by the lawful acquirer in accordance with its
intended purpose, including for error correction.”).
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% — 38 MAI Systems Corp. v. Peak Computer, Inc. %

A ZBIFRE MAL & — M EEEHAMETRARN NG mEAR:
WEMEZX T A AL TR L ERK - MkS Peak A& —
TRG 6 415 N 3] o L2 H B P 45 MAT 23 Fid & 60 BRSES » HUGAB A T
FAEBRGL A MAL 2 8] 8935 4F 2 L8R8 K N Peak A8 8BRS E 18 2
F o M MAIL 2 &) B sb R Peak A 8] 45842 F 0 T HAket oy TR

B¥ > 3% A Peak 2 5] Bk & G kTR A fm 4 2 39 o

MARNERFIANRE D TEAES - MRS 0B RAL TH
BT AT AT o RIS R R S0 BRE R
Ma A EAEE P R ETA AL B E MR EY - KAkRAAE
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€ o
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% =38 Vernorv. Autodesk %

£ Vernor v. Autodesk £ 89 ZHFF F » 4% Autodesk =& — R E A 3k
R G BAAE A ) 0 %o ) A — £ AutoCAD 4 B 3R A2 » 3630 3% £ 38 6 AT A IR
ARBATEAF G BT AL LS T A E AR F4) Release 14 Jds ° ™ Autodesk
AR HRHEFMRME S AutoCAD A ¥ 3 M A — O 3B 424 1 3R
(Software License Agreement, SLA) » i} & #5278 R & & 32 W) 3 A SE 7T 2L
RZHE A AutoCAD # 3% - M Autodesk 7 5] /£ Release 14 hR A~ 49 3R B8 4% 42 1)
BT A ERARA Z MO AME > ERGREREERA YT AERB LR
A 2 A TR Ib X I IR W R E A — R R AT AutoCAD #3% %
75 3 R /MR IR 2 bR AR o M Autodesk 2 3] B T A 2 AT A7 AL W SR AR

167

Brian W. Carver, Why License Agreements Do Not Control Copy Ownership: First Sales and Essential
Copies, 25 BERKELEY TECH. L.J. 1887, 1907 (2010).
* Vernor v. Autodesk, 621 F.3d 1102, 1104 (2010).
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RE K4 Timothy Vernor A7EAF 89 = F Release 14 A% @ LK 435 %
M- F & & Autodesk &9 % P Cardwell/Thomas & Associates (CTA)FfEEFF ° M
CTA & A&7 Autodesk 69 % » 425 f£ 1999 142 E T Autodesk &9 % VF 4 3t #1
2 3E R A AR R 0 3R89 A B A Autodesk AF Release 14 &) #8242 4 T CTA >
i CTA 5678 ] T e £ 8088 b ey 32 ek © M CTA f£BR43 4% A Release 14
BR A8 AutoCAD F+4& 2] AutoCAD 2000 &R A ° 4772 A & BB AutoCAD 2000
L LIRS R S AT Release 14 RA B SBIZAE R > R LT EF AL
&R % Vernor ' ° i Autodesk 4% %2 T Vernor #4438 8547 & £ CTA B
B T JE%81 %89 Release 14 RA I A HATIA ROIT AL > BRORE R EF
Al B KR AR REE MR Vemor B9 REIR P © MR E BT Ktk
RILBp ey WP & BRI BHIR - £EBRRGEHEIFHE - REFRE
B3 @I T R AR AR R 0 EIRABRIF AutoCAD $RA%4% 69 BR & 4T
BT AR B B — R4 E RAIRE > MRz EH L Autodesk 2 8] 49 EL A A o
WA F R TR R EAEE T A AN Veror 8935 > k4 Autodesk B &)
ERRCE IR SR i

AN EHKRE FRERBEARAENEIZFLANE B F —REERA
YA 0 RUKRENREAR Autodesk HA BB HITEL CTA &

AutoCAD ##8 » REARH ETABRRBITA? AT EX ZFHFA KB

" Id., at 1104-5.

" Id., at 1105.

" 1d., at 1106.

TR BRI — T B IR A S LR R R B A BORE B AR e -
12281 2014 - 12 H » H 65-66 °
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Autodesk #9 #8323 Wise £ & MAIL 480600 BB T H AT
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HEFHA > SRFELE T FIRAI I E REITE R, 2 AR~ 52~ 2
B R AR T B RAFRT B BB R R R AR a5 A AR

8 3L 7T 42 Autodesk 324t AutoCAD kL 4 CTA 94T 4 B3 Tt AR PE4T
% > Autodesk 3t ARAS 9 A AL BYAT A MR o M B A KE EIRATR AR B
b Pl ET3RE %) CTA BEAF — F ARG R KR & Vernor» 3f JF 838 3 1F = Rk o9
PR M ATAE AN B B A E R A @A L B LR A &k 00 H
ITHE THRA -

% =38 MDY Industries, LLC v. Blizzard Entertainment. Inc. %

1 Autodesk EiBi% > B FR B A KE E3FRERR A MDY Industries, LLC v.
Blizzard Entertainment. Inc. "R UMG Recordings, Inc. v. Augusto’ W18 %1

¥ XBRIER T Autodesk £ F P FEo) —ASRBEI M Z L F| R E -

" Vernor; 621 F.3d, at 1190-1192.

" Id. at 1111.

" MDY Industries, LLC v. Blizzard Entertainment. Inc., 629 F.3d 928(2010).
" UMG Recordings, Inc. v. Augusto, 628 F.3d 1175(5th Cir. 2011).
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HERIRAG B AR AMIEFT A HA > R MDY 28 R4 X 3R B BRALHt

178
<]

7 “unless the player (1) is a licensee whose use of the software is within the scope of the license or (2)

owns the copy of the software”, MDY, 629 F.3d, at 938.4#5 | &0 - BifEaE 172 0 H 71-72
MDY, 629 F.3d, at 938-939.
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" UMG, 628 F.3d, at 1178.
' Id., at 1177-78.

B Id., at 1180.

" Id., at 1180-1182.
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% — I8 Capitol Records v. ReDigi &
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" Capitol Records, LLC v. ReDigi Inc., 934 F. Supp. 2d 640 (S.D.N.Y. 2013).
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*“* Directive Computer Programs art. 5(1):“In the absence of specific contractual provisions, the acts

referred to in points (a) and (b) of Article 4(1) shall not require authorisation by the rightholder where
they are necessary for the use of the computer program by the lawful acquirer in accordance with its
intended purpose, including for error correction.”
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