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A study on the Secondary Liability under U.S. Patent and Copyright
Act— For the Construction of Secondary Liability System of
Taiwan’s Copyright Law
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Abstract

The U.S. Supreme Court’s 1984 decision in the Sony case transplanted the “staple article
of commerce” doctrine of section 271(c) of the Patent Act into the Copyright system. And the
decision in 2005 Grokster case, Supreme Court imported inducement of infringement under the
section 271(b) of Patent Act to the Copyright Law, formed a new kind of the secondary
infringement in the Copyright system. Due to the rapid development and the transformation of
the technology in the Digital Age, from 2003 beginning, the recognition of the judgments in the
U.S. has been the spilt on the Sony Rule’s application. According to the ‘“historic kinship”
between the U.S. Patent Act and the Copyright Act, the study aimed to explore the application
of Sony Rule by analyzing the Patent cases involving the secondary liability.

In addition, the secondary liability under the doctrine of contributory infringement of the
U.S. Copyright system can be traced back to 1911, however, it remains to meet the rapid
transformation in the digital age so far. Also, the recognition of the judgments in the U.S.
affirmed the necessity of the Sony Rule to make a balance between promoting the advance on
science and useful arts and giving the creator sufficient incentive to create. Thus, the study
reviewed the leading cases to examine the application of the secondary liability under the U.S.
Copyright system, and took it as a base for the construction of secondary liability system of
Taiwan’s Copyright Law.

Finally, the legislature of Taiwan enacted subparagraphs 7, paragraph 1, Article 87 of the
Copyright Act in 2007 which referred the Supreme Court of United States’ 2005 decision in the
Grokster case, and enacted subparagraphs 7, paragraph 1, Article 87 of the Copyright Act in
2019 for plugging the legal loophole after the rapid transformation of the digital technology in
the decade. In contrast with the secondary liability under the U.S. copyright system, both of the
subparagraphs in the Copyright Act of Taiwan were targeted at the specific Industrial
technology developer only. While observing the application of subparagraphs 7, paragraph 1,
Article 87 of the Copyright Act by recognition of the judgments of Taiwan with the constant
rapid technological change, there were necessities to enact the general article of the contributory
infringement, and implant the Sony Rule in Taiwan’s Copyright Law. Therefore, the study
attempted to make the suggestions through the cases involving the application of subparagraphs

7, paragraph 1, Article 87 of the Copyright Act with the Set-Top Box in Taiwan.
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1 35 U.S.C § 271(a)(“Except as otherwise provided in this title, whoever without authority makes, uses, offers to
sell, or sells any patented invention, within the United States or imports into the United States any patented
invention during the term of the patent therefor, infringes the patent.”).

2 35 U.S.C § 284(“..When the damages are not found by a jury, the court shall assess them. In either event the
court may increase the damages up to three times the amount found or assessed.”)
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BREZ 55 RS ERE R AR B Y 19 S —E iy ZEFEE MoK - HNE
— VBRI E Z R TR AR EENREE > SARAG —EE 8% ERTRA
PRI T R BUR 2 ~ B2 BATT 25 b AR T o NA AR Z 085 AR B R e Z B A
RS > AR AEIR DIOAEE (I EREE T R IR HETER - SR EH iRy
TEEEZ AT Ry NFREETEA » T REA SRR B Ee A BdR® « Y 1952 S HAITANES
271 5k b IH e ¢ EAERT - BHADAM R EREHIE Z 385 vl o> o = (B85 - SB—Wef] > 55
A LR AT R AR EREZ G0 (EHEEET M ARBEEST - IR

3 35U.S.C § 271(b) (“Whoever actively induces infringement of a patent shall be liable as an infringer.”).

4 35 U.S.C § 271(c) (“Whoever offers to sell or sells within the United States or imports into the United States a
component of a patented machine, manufacture, combination or composition, or a material or apparatus for use in
practicing a patented process, constituting a material part of the invention, knowing the same to be especially made
or especially adapted for use in an infringement of such patent, and not a staple article or commodity of commerce
suitable for substantial noninfringing use, shall be liable as a contributory infringer.”).

> Hearings before Subcommittee on Patents, Trade-marks, and Copyrights of the Committee on the Judiciary
House of Representatives on H.R. 5988, 80th Cong., 2nd Sess. 3-9 (1948).
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BT > BEE I R T A R REUE Z BT - [EIR th GRS AR AR B 5R
mEhRREFEA] > RERER LSRR - SRS > JAbrsd e b SIS U E T 2
ity > CERN R BRI e g 2 55 i - S =l > BRI e < S AR iR
& H Rz HE A > B T BB R RE R AR 2 PR BRI > Sl Ale Z SHIR AP DR
BhRAEIRAIZ B aRith > PRER T HiBh R RER IS 2 W17 S EIER IR EIE A R
RHBR - FERIL > SO THER) 1952 FEAFEZE R RREENENY 271 (%
B K CHTE - 57 BliEAS [RAR KR RUE T DAL -

”'—B?*:;E!P ”“51312‘ F*/Z'fi g‘le E_’\& JEE"; /ﬁi/ﬂ?

1871 = 2 ERE /5 I s N Mt e KA Bess B 2. Wallace v. Holmes ZE° > FYEHRE
MAERERRENE ZIE » EhEBSHEE A HE) (aids) BLE0£ (abets)
RUET (EHefHERE N Rt — BRI anB T A 2T R N RIS - AFAGHEL

HRSEER ERREZSmHEE R RIESEE A EEF—EEE Z M MEE R E
R Bha < M B HE T Tan L NSRBI E R - (o JR S RS 1S ROK LS KA & 218
FHEES FERRE RS RERERE T AHEANEEATERS NI RE T
s K ZAT B A — A ABIBEREREZTYIT 5 T RENERE R R E
ZHH? - NIMAZERGE R A B A B R R JR R S8 e S im0 -

® Wallace v. Holmes, 29 F. Cas. 74 (C.C.D. Conn. 1871) (No. 17,100). # %z %[ E 4 ad 2 EE (d B0

%TQ‘: REF PR E o B2 BEATEY) 2 B red 2 i"h_a_ A FIE R L EE R
LI 2 AR N 7 mif’ff——sﬁ 2R F A AT RRESS MR TAM P EER Y T RE LS

Pl s o ¥ A fet ez H 2% (certain knowledge ) ¥ *Hi2 fein s B & 3 F"*mﬂr— BHELEE B

#Eg*fﬁ;ﬁtirf}’/ﬂ j#&piﬂ”}‘?f—_ﬂ_g— ‘/ﬂ'ﬁ”}(* e RARL 23Rk 2 mqrﬁ;t;'; Vk?/ﬂ?”ﬁl;ﬂﬁ—‘f]?"

BiER o i"i:‘iﬂ@tb— & s %f#%\ﬁ»“‘mb\ﬁ SERFLRFJELF2Z L P RBRM I AT E LR

g e

7 5 DONALDS. CHISUM, CHISUM ON PATENTS, § 17.02 [1], 17-3 (2001).

8 «_a consequence which, considering the small value of each separate lamp, and the trouble and expense of

prosecution, would make the complainants helpless and remediless.” Wallace 29 F. Cas. 74 (C.C.D. Conn. 1871)

(No. 17,100), at 77, 80.

® Charles W. Adams, 4 Brief History of Indirect Liability for Patent Infringement, 22 SANTA CLARA HIGH

TECH. L.J. 369, 370-72 (2005).

10" See CHISUM, supra note 7, at §17.02 [1], 17-3.
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1886 2 Snyder v. Bunnell & » {Z5E—(EEM " WiEhEME ) HsEZ 60 W0
1894 4F B = W7 AE Morgan Envelope Co. v. Albany Paper Co. &3 » E2R5 | HIHE)
ERESR NG LA E R SUATRRI o SemABei Ay T IELIGS SR BRI Z 1
d1 1T R NBUES Y S A Z B —Te e - BB TR E A T4 SR BAOR
L EEEME BT R - ) AR R J7 R S 2 5 -ty F A
PRI LB R - R AR R AR AR (e 2 #lE] - 2o R S B S B At R 2
FIZE i ELARFEBCOF T34 65 - (DM WA/ Tm S A 55 I 52 R DRt DL R R 2 B O
o2 A A o i i AN RS B IE R 2 BB A - AR ARG ER&IT R ALE
BB RE  ERCR ZERERE Z I EE MmNt B AP - ORbR T %
HHELRISN - IR A St HUS B T35 2 R -

1 Snyder v. Bunnell, 29 F. 47 (C.C.S.D.N.Y. 1886). # % i & 7 it ;‘i T i ELE

FE N ET R Y A B RFIR ST s :". B4 *@is@ I

'—automaticdropJ R Rt KB VAL TR LR R ¥ "'/é’ﬁﬂqﬁﬁt‘ 0
BAEEYR-FT oML R P RZIRNE RS WallaceV.Holmesi‘SZ

;?ft é%#pl’l’fﬁpﬁo

12 Charles W. Adams, supra note 9, at 372 n. 8.

13 Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co., 152 U.S. 425 (1894). *# % h £ %

Frr2 iz et eql  fFhle g E3A 2 RERRFAFLN RE1ERSE a‘%lﬁﬂ‘iﬁ

P RE PR L AT e R o BB 2 l‘m‘ﬁ' T ARG e iz RA

FEREFSAIRERER A T 0 B AV UM LY § R FH 7 wiagap

FIEM > FIARL 2 G5 2w g a7 J ERERT -

Vit THE{ R FRETEHRIAR2ZEE > 2T25F0 5165 % 1% F 105(2008)-

15 Morgan Envelope Co. 152 U.S. 425, at 423.

=
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1896 4. Heaton-Peninsular Button-Fastener Co. v. Eureka Specialty Co.ZE & BIFE
AT AETRAZ Filn'® - HIEREAIZRY - A SEBHETRAMZSHEZRL - [R
HDR B R R Ot 2 R AW - DAL R (LS8 BH N8 A B 2 B » 43
FZEfpett - BRSO E S LRI R - 55 RIEEFRHE - AL - HAHE
NEREERE > R DAL R A8 S 8 7 A A IE RC i Z FREA ) hn » i
ZIRENY A E 2 FHERE i - BAPHMUEER - i 5 2UE s a2 A )i
BRI ERET R - TPRCERIRE N DI 8224 2 & (TEEET S 2 B 2 JEUR -

J* 1912 & Henry v. A. B. Dick Co. 280120 » % =7E ek Button-Fastener Z& » FFUHESR.
EUFIHE N 1S DAZLAIR ] S A2 3G — [FE B Z P im s>t > M0a8 Ry idn B SRR A\ i
BRI TR « NARZED BN EE " (EH ) 2B &Eibea
8 FHREBA P A TE 0 B (R EUFREREE AV - INEESEARE A m] DL A 58 A AR
il IS IR B A E R E L E R R ITRE AUSE - SO AR NSRS DA%
Hlaz S B ZRE R TR EHE R E N IEIRF RIS R - AR SEE

16 Heaton-Peninsular Button-Fastener Co. v. Eureka Specialty Co., 77 F. 288 (6th Cir. 1896). * % % 3 #cI%
M E s et B B2 3P L AN LB EENT Y SRETL e U H L2 e
bo— A2 o deiE B P iER S RAEE TR RITPEL A oML TP FRIET SR EL b TH
BE R P B2 A EE IR B WG 2 b REFAIRREBLEFEREFTZ - 5
Wi F i T B i 2 AL SRR BAEA B RE N R LY T HEERY R £ 5 A
o FLRYZEMBEP LR FRINIFAEENFSEF EEH Sk LANRJIEAFREF
2 R AP A I NESECRE Rt L

17 See Motion Picture Patents Co. v.Universal Film Mfg. Co.,243 U.S. 502, 514-516 (1917). # & i# I% & Motion
Picture % » 3% 3] Button-Fastener % > 3025 3% % 4] A M & 2 G328 {5 F2 42k -

18 See Chiusm, supra note 8, at §17.02 [4], 17-18.

19 Charles W. Adams, supra note 9, at 377 n.29.

2 Henry v. A. B. Dick Co.,224 US. 1 (1912). # % R4 ¥ A @@ #4682 3 BT Ll 2% 14
B2 250 fom s k2 MREATE P2 R P Ko REARER Y g2 5 Kb ] i a4
EtM A A A RGN P F MR AP ARSI A e R N R
KE R AR 2] e AR T E R UG A B R R TR R W R F 0 LR
R R FEF R LR R TR LSRR W BT R R T e

2 Id., at32,49.

2 Id., at 24-25.
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Y BORMRBMNEZ R EFH KIBFME? - 5590 ARl A B AEEZIE
SMPE I EEA G - St Ay DRSNS ERE R SN E R E
HBUSE 7 MR & 4 H B KIS PR BAN 5 3Rr HL P s 2 P R (58 A 3% 51
HZsae - NSRBI -

RIS R 2 BATRE A DIBRYIRGOHE & Z 770 HAEI P EN ZHEE T
B o B EEEE R A IEA R I EEAN Y 2 BEERS  EEAE ARG RLIE
AP ST s Z #h i -

S pE W R B RR T & R

IEHRF R AERE R EARE AR I8 E22UMIPRHSE R HAERN 2 37 5 > DIEA]

i P S i B (R A R A A A MR RE AR B FH 2 e I B A - Jb

NEZ PR R Z A - (BB e R A 28 e F 22 ] - JARe g {e] R e R

NZIEHEFT Ry > Ay R B S < 3808 RACER | el N 18 BB 24U B
P R ) HETTERAA -

N BRBERENELZ N EES 92 Lz

Henry ZE{FAS M JF RI > 288 FH &R A LG R IR BRI > BB T Fy - (R (5
LA 1914 FEHIET T se AR eI 5 (The Clayton Antitrust Act) 28 (EFER A LT
HRAATE Bk ZIRRETT & - e A NI R ZEE A IE 2 At Bt Az T A
A ZFJRAT; (The Doctrine of Unclean Hands ) 3 S8R BUR7A 2 T 7ARE (HIEL H AV 2K
R SRR A R R Z B > FELURGR BB AIRE B i B (AR R AR R AR 2 3 -

B Id,at31.

24 Id., at 32.

%5 Charles W. Adams, Indirect Infringement from a Tort Law Perspective, 42 U. Rich. L. Rev. 635, 654 (2008).

% Daniel J. Gifford, The Antitrust/Intellectual Property Interface: An Emerging Solution to an Intractable
Problem, 31 Hofstra L. Rev. 363 367-68 (2002).

Vs pESE P oW TR EREEFAREF TR FREE RALFRE o PHZE % F
4%% 18 F 119 (2007)-
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AN R Z FE O RENS | EAE R R e B 15 BRI F I Rl 3% e 22
A-FARZE I ERE R RTE A Rttt > (G EAIAZ PR s E IR R - I (e 4 R
RREFRIZHISUE - 1 1952 2 HANAEIES - RERERED RS R EBEEEE
TRERERR 0 Sy RIARER REIFEAE 271 R b K e BUE

- ~BAUET Rl B

S B =AY 1917 & Motion Picture Patents Co. v. Universal Film Manufacturing
Co. ZZARIE IR FE ZME? » 8GRy Clayton JAZEAILE BT AR REEZ
(]2 > e DAL AR Ry 2Rt S5 A FH G 2 T 8130 > W E B ATA 2 YRR H B R
T R IR » TABE RS R BRI A\ DU REBZ R BT RS AP o 2 (E IR - E i
MiEZ Ra&FE - H H BIREAW) G Z MZ IR AARR T 2 HERP  EREZ
ILEHINIERBIELAM S - RIEETREESS 8 ik (BRI 2T HEly 288 >
MUK SRR (E G S E < AR - EEEMEE AR - AR Atk
TELYTESER - (EMHEEN Henry 225 Button ZEFTHETLZ JR A « AZE RIFFEH(EA &

8 Motion Picture Patents Co. v. Universal Film Manufacturing Co.,243U.S. 502,518 (1917). * = h & #%7F T
B #3; P % 41> 424 Precision Machine = # 1§ § % 55 P & '} I VE 2 ]Q F Precision Machine

27 ed R 2 E - L Boap it ‘Hf‘c xé**‘%}‘“’%]’ AR UL R RS "‘”*“‘ﬁ‘fu

B ERAEBR AL B IR D TR R R LR B ﬁmkmﬁgZAv

2 Kenneth J. Burchfiel, Patent Misuse and Antitrust Reform: “Blessed Be the Tie?”, 4 HARV.J.L. &TECH. 1, 2

n.10 (1991) “The decision in Motion Picture Patents was based on the express prohibition of tying contracts by

Congress in § 3 of the Clayton Act of 1914, Pub. L. No. 63-212, eh. 723.”

30 Mark A. Lemley, The Economic Irrationality of the Patent Misuse Doctrine, 78 California L. Rev. 1599, 1611

(1990).

31 Hezbert Hovenkamp, Antitrust and the Patent System A Reexamination, 76 OHIO ST. L.J 468, 561 (2015).

32 Motion Picture Patents, 243 U.S. at 510.

B Id,at514.

3 Id,at511,519. #3501 p FH 8 -+ ff > w27 F 128-29 -

% Id., at 518-519.
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FIEF (misuse) | —3d] » MERFEFINE Z T0E H AYPE R SR Bl Gm 2 AR - #EHHAIEY
I E B I AR 25 R A IR N Z B RE R B R HR R 2 B 5230 AN ZE R Ll R BR
i FH [ I A3

[5%5 1931 ££2 Carbice Corp. of Am. v. American Patents Dev. Corp. 2838 » S Eitln s
KA IR AR R BBl 25 E5REENRE ZARIR> - Srsi AN ARZE &5 | Motion
Ty BARE N BTN S SR 2 B ~ (0] S H & FREEN & - A aelk S % HBLEE T
BH—[E#E 2 FREA )i o (RIIL - SFANE Z PRe@sulE R K ek s E MERE B 7
IR n - HEE R Eaz S BRI R A 2 V0an - JREFHAER 2 R - i
REZ B HEE M S EZIFEN A B EEEET R RS2 BRERZE

I S TN R R R R -

v

-~ BT Rpl2 g

B En AR 1942 F24F Morton Salt Co. v. G.S. Suppinger Company ZEH1* » $F FEyELF]

36 “The Motion Picture Patents case, not only established the misuse doctrine as rooted in patent policy, but it also

set the stage for the doctrine’s preoccupation with ‘extension’ of the patent monopoly in general and tying in

particular.” Herbert Hovenkamp Et Al., Ip And Antitrust: An Analysis Of Antitrust Principles Applied To

Intellectual Property Law, §3.02A, at 4-6 (2018).

37 Mark A. Lemley, supra note 30, at 1609.

38 Carbice Corp. of Am. v. American Patents Dev. Corp., 283 U.S. 27 (1931).* % a4 5 jcrk2Z W5 » ¢

FoRMGE 2 BE T T 2 FE BN R TR A A B PR s Bis k2 ﬁ*l“ LY s BB

%ﬁf@m%ﬂoﬁéﬁm%ﬁﬁﬁ’@ﬁ%%ﬁﬁmd%*@u@wﬁﬁw‘w*af’*?&r@
2k RERES AT 2 UG TER IR AR 2 e kH R RF 2R ﬁﬁii’kiﬁiéii > 7]

*r" NBgekd Y RE ARG T —‘ﬁ B RE AR B R - BB B RN E'Ezl\?"&%

PMEZEZ SRR L2ZFLREREZ2ZEN MALZ2ZEJBAZZT 22 ARSI 2 EREE &

TER R R 2 AR o

39 Hearings before Subcommittee on Patents, Trade-marks, and Copyrights of the Committee on the Judiciary

House of Representatives on H.R. 5988, 80th Cong., 2nd Sess. 3-9 (1948). f&# 1952 & & 1, % 2 Af8f X —

Giles Sutherland Rich &§F ({8 = 4 72 ’fi’ ) BREE FEP 1912 # 2 Dick % (i 5B i s~ = g Bt B4

RAEL A AH A BJIE RRE 2 1931 # 2 Carbice %7 =t 5 BB 2 [x#7# * ° See also Charles W.

Adams, supra note 9, at 379.

40 Carbice Corp. of Am., 283 U.S. 27, at 30-31.

4 Id, at 33, 35.

Ry gz FEEAAKPY e BTGB L TR I £S5 F Clayton 2 2 % 30

2ZRE 0 BBFERFE L REZE LT E LG sl o See Mark A. Lemley, supra note 30, at 1609.

3 Morton Salt Co. v. G. S. Suppiger Co.,314U.S. 488. & fI4## + G. S. Suppiger Co. = 2 — FE>THEEF 4r 1

AT H R PRI PERE FFUE A ML BRI BE G NAEP R A F R 2

G. S. Suppiger Co. fbf—z#’?&:ﬂi—’ﬁ BHIEEP L] LRI A W T A 1 EARY R AT LR
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FEN DU RESTEAIR Rt \ T EBAY) i 2 55 3T B » AR 4R H I E AW il B
S WAL > FEREAER - AR E 2 (RegHiE - HIF S EREERTT RHBE 7 [F A E
FIABER TR Z AHBERY > st et 2 AR DU - [l > feAbes

 fism SN 21T R B8 A" - (AT a B > RIS AL
mE AT E > MmRETA LSRG BIILERT RZZEA » REEERAER
HAHS TR 2 &S - B R Z B R Ry 1% -

A= BB AR TR A F DU Z SRR A AR Z AR BOR R BREY - B
a5t B R F (A R l977 LE SRR A E R AR SR B R H R - fem At A s i —
WERIE » HEE S B EE B - MRS 2T REREEE A - BN REZ R
FIRRAT JRETNA RE B pe S HRALETEA - S A2 2 1% » B FH [ Al 2 28 F e -
REAEAN BB EFTHR T Z A SRR A8+ e A s 2 G55
WA RS R IR S 21T R RE AR DUE(E ARt bis° (Affirmative Defense )

o

BiEE > ThEUE 2 2EE L E T R 2 BB o L Morton Salt Co. » B~ 18 & @ & ®4p I # 5t

2B AT AR E BT H B S 2R R 2L F A BN B2 L 5k
/u ¥}:§! ‘_A\_L?E ;I“%—E'é ,Lbfﬁw&,z—rf,—‘,;fﬁ \_—{%\- 5}‘?‘)}’? r’g‘(—’%—\ﬁﬁ;lé\ 03%51&"%’%_1’3,];]:)3:%«(%‘?;;
%’%%%ééﬂ%*7+ﬂﬁﬁm$§?%3J%ﬁ SR BES P3N e & =G EP AU O

BFo R Bt 2 hxﬁtﬁ”%@?ﬂéﬁﬁﬁéibé%i%%ﬁ#%aﬁ%i’ﬂ
e AZFEREL 2L -

M EBERRGBENEAN AL RLSE ) ERS B ANEERP 2R 2GR FEE
R RS AR S S N R N R e 3 MRS s
a%ﬁ*%ﬂﬁ*ﬁb%£7ﬁw% LEEFEAHLIPERN G LS TG f P AT R

ERITEF AL JIF2 4R o Id at 492- 494,

45&@mhmaﬁﬁlﬁiﬁﬁfifﬁ*iﬁﬁ%" LU AR S (B) 2187 S %
£ E %R £ £.F & F Clayton i# % ° Id., at 494.

% Id., at 493.

47 JANICE M. MUELLER, PATENT LAW, at 445 n. 183. (citing Richard Calkins, Patent Law: The Impact to the

1988 Patent Misuse reform Act and Noerr-Pennington Doctrine on Misuse defenses and Antitrust Counterclaims,

38 Drake L. Rev. 183 (1988/1989).

4 Morton Salt Co.,314 U.S. 488, at 493- 494,

¥ £ B E I3 Morton Salt Co. % 1 7T % 18 5 B A" 2 JLon A A 1 B AHE £ 050 L4 B o fode
ﬁ’wn,,z}‘?c,;”:@é’hs\,;%'f W?‘%IF":—‘%]"’?LQ” %“%'f%%4iﬁ’*ﬁa°;:c§s‘f =% B fRAR
')»’fg R E 0 @ ZRRR A Wﬁ»i’“’)\’}ﬁi" Z&J———LFF 1»%& Whizg 2 %= 4 ’F)U‘E ESaE N "/}'Jn_\ :*5& » ix

i ié’q‘% ’f!] 18 A & d 273 o Mark A Lemley, supra note 30, at 1610 n.78. See also Daryl Lim, Patent Misuseand

Antitrust: Rebirth or False Dawn? 20 Mich. Telecomm. & Tech. L REV. 299, 384.

N FeFuElir ZREA e BEIIA R A )3‘ FHERET T2y 2 PRI L L R A

P E gt F g R A 2 (75 o E-Z Dock, Inc. v. Shoremaster, Inc., 2006 U.S. Dist. LEXIS

28305 at 3. (W. D. Mo. 2006) E 3 B?I?;,%E? & W BN R iE AP o BIEF RR l‘%ﬁ»f"bﬁ% # FEq4E
AEEFEREBNE . EIEY 7R 5 0 2 e 2 R A A B. Braun Medlcalv Abbott Lab.,
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1944 Sz ALl HARE A Mercoid f2H 2 — EEfZE B E AR FEAT
ARSI R (R AN R 2 2] - J5 DASCHE: F R AR R BRI A 5k 2 8k
FIEELRES > FELCHIRIREA AKEA BN R SR A AR 2 3R 52 - 28T > A
(e Mercoid — ZE A S5 A FH IR FUITE L DR R 2B FIASEAE S o B 15 ME D U 2~ e

A FH Rt o DRI e 25 P 5 e 1) P B BRI F IR I B S s

(- ) Mercoid % 2 # |

EBEIY Mercoid Corp. v. Mid-Continent Inv. Co. 2253 s (Mercoid I Z8) 2 » 4%
GtHEREEEAM T A IMEEAE E IR AR - BBt

AN ILHUSFEfifE - AR A Z SAE E (E DI & B Z FERG R IR > [FIRF K Motion Z&
DI - BAREA N RE LIS BELLTRE RN SFIHE R 2 FEE ARy AL B AP
fE 2G> > Aampie BE REENERE —BEERA MR BRI 2 —& - e

124 F.3d at 1428 (Fed. Cll‘1997)??fvfp Mﬁi‘i’a‘%“%? A REFLE® R RATF FHREFIEA R
FETRELIRBRS T o T2 B JIE 3”?’”? ﬁafﬁﬁﬁ%’Wr—lﬁﬁti’“'x’fg"ﬁ{ﬁ’*m“%ﬁﬁ?‘*
; AF T R 2 55 KA A #_ - See also Virginia Panel Corp. v. Mac Panel Co., 133 F.3d 860, 868 (Fed. Cir. 1997).
SAELE P w27 F 123

st CHISUM, supra note 7, at 17.02[4], 17-23.

2 Mercoid Corp. v. Mid-Continent Inv. Co.,320 U.S. 661 (1944). % F14# + Mid-Continent Inv. Co.3% }Je-5" B8
FoARPEFP L FagF K E S Tl THER &;T SR PR U R Y AU RO
MoMBFEPMTFZERE BT #g A gl & ;E'-; A& H#4ES Minneapolis-Honeywell > & H 18 & ~ 4 &
RF AR AR AT EEF R AR RGBSR AR BRI Y A AR L R I R
W RS RREA S LT R R P dIR e - AR e E RIS R AR R
AR ISR LR L FRELE S R %E’\ WIrER T L A Mercoid P ol K B-i8 34 m B3
FHEEEr AL e R R B R ILRAER w;‘;ﬁ;mﬁsk BRI L o &R
A F) @A %FF ER NN X S LS AR N g Mercotd Pl B I 85 Fiped (85 F 7 RA#H FRRE
Pul S P B U Fj‘]‘\#ﬁ'i’?r-x? e B P FRNIEJEAEF FEREEAS Y RE W ¥V RE
5w Ak 2 F PRI R Rl P A £ A AR 0 & o PR IR iR AL B0 3L 5 Mercoid H
Wer i WA F g R T R L A ey S 2 B Ak BB E IR AR B JIEAL
ARy ww 2B #[ff]* ALl s A ,;ﬁﬁtrfp BARpENIHE L FRER
Frpsnz i ZRFad #2482 F0 f BWHRIET T ditd P vtz 4
Ao

53 Charles W. Adams, supra note 9, at 382.
% Mercoid Corp.,320 U.S. 661, at 666-67.
5 Mark A. Lemley, supra note 30, at 16009.
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i Mercoid ZFEFH{ERE BN R EH G BN 2 B 21T R - A LUERE Mercoid FIZEH
TR AL - A% E Mercoid 2 17 Ry REC L RERIGHBIEHE - 281 - [REEAIRE A4
[ 5% 2 FER A EU S T35 b 2 ERIRE T - Al Ryt o ABe il R AT R 2 B
B R B AN ST TR EREEE R - BT AR

B £ Mercoid v. Minneapolis-Honeywell Regulator Co.2& (Mercoid 11 22) 7k
TEARILZ FIR8 » fesnAbeat Ry > SHE FAMRI BT 558 R SR 88 - IR
FTCARARAL R T B = PEAAE - B IE A FEE SR - A RH Fy2H & SR 2 T FRI
RBAERG - BHEASOTIRERIFEAEE B TS L2853 BANVEN AN
AR RN BERNE T2/ ALEER » NEE MEFERARE N B R 2 £5R° -

(= ) Mercoid % z_ 828

Mercoid 1 Zalli AR E#2 ABAE: AR RIPEREHBI R 2 A - AAMARE et eid £
SREAE TR Z RN 2 SRR BRI HINE A 1T Rz Z 8 E K
P ENNSERIRGUR® - REHEREESEEN SR ZERT R - AEHEE
FERCEAERE 2 ™ BRI N Z A Z (R Al % PR ROE Z 65212 -

A E Mercoid 1T 2 1% - 85y N aREEGEDASARE AR 1T R - SHEPRE E5R
ZIHBN R Z IR EREEF K » SNA B T AR S A Z B H - ERES
Sz #EE RS FAZ BAe/h - M DA S IR B R El (% R B R & A

5 Mercoid Corp.,320 U.S. 661, at 665-670.

7 Id. at 664, 668.

8 Id. at 670.

9 Id., at 634.

60 Janice Mueller, Patent Misuse Through the Capture of Industry Standards, 17 BERKELEY TECH. L.J. 623,
674 (2002).

61 JANICE M. MUELLER, supra note 47, at 446 n. 187.

62 See CHRISTINA BOHANNAN & HERBERT HOVENKAMP, CREATION WITHOUT RESTRAINT:
PROMOTING LIBERTY AND RIVALRY IN INNOVATION, at 264.

8 CHISUM, supra note 7, at § 17.02 [4], 17-25.
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REBNRER I B HHE - A NREAGE DR & EREB =R - B
nodE AR EAE A -

LD EEERER A RE > BRI Z REAIRIRE 2 19 g - F
HIENERE —— RS L2 EREEAGKEERE  FEEEMNEAFTESEHLE S
T RIS F e — e 2 AR TR S HT e BUE Z PO - IR e LA LR
SR AIRE Z HIRSE B > 1952 £ 22 HRFABIER R R E o7 e 5 | (R Bl Bh (=R P —
THREER > ST BIARELN FREIEAA 271 R b f o ME > M d BUELLEIRIIZ 520 F#
TEBEMEERLIINZATRy - (BEARE 2 (RE F RS -

PO ]g]g«w/;: E’,&j.%“%nr‘ [ERE il

F- WERER =

{eSRET 271 {5k o TERLE Al A - EBIRIETT R (sl T R A2 (R BREE K IH 2 J R i A
LT - ZMNREUSTE R ASGE (N BRI 2B MR R GR L
teftIRE AT A R R T R RIERRE R - WEF T AR AN EEEHE
oy - HEBh =R TR ARIZSZ L RIBE A ERE IR 1 > At E %
RRETT Ry3d 2B > BAIRE AT fR B (RS LA ] - IR FAIVARIE 271 fi
c MER - B NGEHRER N LB L §E ERAFEERN T (B8R ZFE
MR AR AE (R Z B 52 - DU N i BN R R R Z 0 (A BRI FI DA S P TR BB 4 -

5 Id., at 17-28.

8 Janice Mueller, supra note 60, 675.

% JANICE M. MUELLER, supra note 47, at 387.

67 JAY DRATLER, JR., STEPHEN M. MCJOHN, INTELLECTUAL PROPERTY LAW: COMMERCIAL,
CREATIVE AND INDUSTRIAL PROPERTYYV, §2A.04[1], 2A-169-170 (2018).
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JE#EMATCIF (non-staple article ) {RaFHHSEAEGEKIEZ —#l D - (EREFIREHEEA] -
PRILZSNplfE A B AR - NIDARRS UL HE S B Rt BAREMAFH 2 &
& - ZFoTH BN EAEIRERAYG - (RIT R AESREEHEEE 2 B8 > 271 R
¢ JHHUE - Feat EAURE N Hr R f Ew & 2 IR A Y e » B AR SiE
Vi 2 $HE - I AFoT s e E Y - AT R A EpdsEh R E -
HeFTaR T IRRRE ) BER - AEHELIESRIT A UV EIR Z (B BUERE RN E g —ik - Bl
F R HRPFYSTEEEIFMRER R O IR — it SR RS 88
5~ B RO ER R » 2 FWmit BIE L2 BT - FERE:Z
IHEIERZR -

WI{E Fromberg, Inc. v. Thornhill Z£7 » EFI[#E A\ Fromberg, Inc. ( % Fromberg) #%
AR e Z infatVH & H A > Thomhill BUERFEAR/N IR Z B ZE T RS
RIS Fromberg HHEHEZ SBEWN - HBRKAEG R HEBIEE R ORI - FE
FERZAG S ZE T 6 iR > AEARAFENEELINZ R - {GRE > %K
R FETHEI S AT = SR HABIE A E - PRI IR IEL(E 5 2URT A St Z A Ry (R (s

88 See Dawson Chem. Co. v. Rohm & Haas Co., 448 U.S. 176, 184 (1980) “..a ‘nonstaple’ article, that is, one that
has no commercial use except in connection with respondent's patented invention.”

8 JANICE M. MUELLER, supra note 47, at 387.

70 Id., at 388 n. 253.

1 See Chiusm, supra note 8, at §17.03 [3], 17-62.

2 Fromberg, Inc. v. Thornhill, 315 F.2d 407, at 409, 415 (1963). (stating that: “If and when it is determined that
it was Defendant’s intention to sell the Miracle Plug as 'a component of a patented combination for ‘use in
practicing a patented process,” he would have to show that suitability for such noninfringing use was actual and
substantial.”)

3 Fromberg, Inc. v. Thornhill %¢ > L4 4 Fromberg #4273 2 2 £ & |1 &d B A FFfr 2 g - 2L
Eflnidiries > BATH "/T-‘%”;H"rg T BAT & N Pedh®szo Bk o Thornhill # % 1 * >t Fromberg & 4
BE2ZHAFEF > TR EFIH LS 2 TS %o Fromberg FI HHK{ NF 5 R E B0 BN o

4 Id., at 410.
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Mz =" B LEDERN EAER AL (slightindeed) » 5540 » AR ZETHRZ X
PIEFACE —[FEE » WEATEE - BB AN EEFER T ZEZE TH IR
FEFHAR - INILABGE ot s Z DURHE /B2 55 2 5F (afterthought ) » 28R 38 T HIR I

R HEIHERAR -
S BENER R R LR RS

FrH 2 E B 5y (material part ) 7 DU TTARG B 7 B HER  AH & LL 1 IR - 45
SRR SIS R 5y - thARARy TSR S N Y, TP o T S
B —Eh ol R 271 1 ¢ TERE 2 S RS TSR R R I
AT ) 2 - AR S EE 5 -

IR ENE EE= NEE EEEEAR S RESEN RS E R R
HRHREEB T RIEEEREE R EMA Rt N 2T REE - U KGN~ BB
TR BB HRILY - AMTEEZMA 2T R GG EZBETR

( permissible repair ) flEGIE% > FFiE17 Fy (impermissible reconstruction ) 8 - {{E{E1EH
HMIZHABIEBOMREEN 7> - DAMER a2 an < (ERVIRRE - LR M & & [alE B e 2 [5A RE
H[B2 o HEE R Z AR BNV AE > IR e B EEY) B R EE ) hn 2 [F]—

5 Id., at414 n19.

% Id., at414.

7 Id., at415.

B A F e IRA T R JIFRRELF 0 B $ 38 0 F 55 (2010) -

79 CHISUM, supra note 7, at § 17.03 [4], 17-68.

8 Met-Coil Sys. Corp. v. Korners Unlimited, Inc., 803 F.2d 684, 687. (Fed. Cir. 1986).

81 Sarnoff, Joshua D., White Paper on Protecting the Consumer Patent Law Right of Repair and the Aftermarket
for Exterior Motor Vehicle Repair Parts: The PARTS Act, S. 812; H.R. 1879, 115th Congress 18 (November 1,
2017). Available at https://papers.ssm.con/sol3/papers.cfm?abstract_id=3082289. P § & 2 1% 4 #1114 T 14
G RAIE AR BT K ¥ - % F ~ (fistsale) &% 580 L HE LA R BHITHEG 0 3
FEA BRI F O F P R Y ZRJIF & BE A HEARSS F 9 L 2B A
EARRE A BEERBRAREL S B L o

82 «_the right of a purchaser to repair ..to keep it up to the performance of its original use.” Wilson v. Simpson, 50
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PR o BUEAETT R DU SRR IS R B - R eV ERY) - RBETT AR
G E R - RN R T R - AT & R M E A A HEE (spent)
I B DMEAR B H BV EELRIR A THAE - BEAEEAERE R s Bt SR A A - AHE TR
RHUSHZRE " 84 | (make) S5—81L 2 BRI « HUth " Fi& | (reconstruction) 75
65 e 271 1% a TEFGE > BIRSRE FEEAETT R -

40 1961 4E22 Aro Mfg. Co. v. Convertible Top Replacement Co. (Aro 12 ) 88 » KZEHE
FI A Convertible Top Replacement /% 5] #EA i BEE ZHEE ~ SEHIHA - SAESTIPA
General Motors Corp. (% F/RELAE] ) Rz B IERIN HAEH 2 0SHEY - ZPFHEHATT
frf o AR R G P P B PR R EA T AR e e H R - RER ST
B R 1T R EIRE TRy R i B HE R 2 Aro A FIIERLEHB =1
TTh « 28T > B ARiad R FRE B ETAEH AP HAAEE R - AT R iEF]
ANEBTIEFEREAGZ B ERE" - B AEEER (repair) HE » &

(replace) EHETTIFZITREBENREF? « REFRAEN - EEEMZTREBNE
BT R HIBGRFHE T R - BesAbeat i - % EFIACE M pe S E DIRE B ERIREA

Oal

U.S. 109, 123 (1850). See also “Patented implements or machines sold to be used.. become the private individual

property of the purchasers, and are no longer specifically protected by the patent laws of the State..” Mitchell v.

Hawley, 83 U.S. (16 Wall.) 544, 548 (1872).

8 Wilson, 50 U.S. 109, 126 (1850).

8 See JAY DRATLER, JR., STEPHEN M. MCJOHN, supra note 67, at 12A.04[1], 2A-171 (2018).

8 See Sarnoff, Joshua D., supra note 81, at 18.

o T-fpd ARJIERE~ARAESDENAS NG AEMASZ AL R LU - BATD

AR LIRS ARANDER ] EHEFLD m#éJz’LP{iﬁ FOMBPERZREELS S AE Sz e

BRI (T FEMAREY 7> % 1138 > 2008 & 57 » | 43 -

87 See Sarnoff, Joshua D., supra note 81, at 3 n.3.

8 Aro Mfg. Co. v. Convertible Top Replacement Co., 365 U.S. 336 (1961). (Abbreviated as Aro I).

8 K % Convertible Top Replacement Col el 2 FHHLEFLXE2LBP S ‘f‘] CETERGR T BV 2 DR
FEOT AT R S w0 ﬁl““? G~ L Ezis Tﬁfi)%‘i??éb IR R

Hore o B AL Convemble Top Replacement = 7 #-3% 2 & & 132483 77t L General Motors Corp.
(B*5Bd @) g o F ﬁ_v‘lrﬁqgiﬁaw»‘«ﬁhﬁ_éﬁy B o,garqg,y\g—.ﬂ e ;‘

F28F > m Aro R R A R4 F A AR ARG dro W T LN EHEJIEE

-\gﬁﬁ&#ﬁpl, EHE L oki GERE - R FEIRYRS B D FR AR RE AR R
Plni 222 BEHE G & W ZiEE KA 2 o See Aro Mfg. Co. v. Convertible Top Replacement Co.,

377 U.S. 476 (1964) 478- 98.

% Id., at 337-38.

91 Id., at 433-84.

92 JANICE M. MUELLER, supra note 47, at 388-389. See also Sarnoff, Joshua D., supra note 81, at 18.
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HETZEM REERZEMNHGZEE S ST REBEET R EEARE
RCEIRRIEIT Ry » Aro N E] ZHBNEMENT & B EE AL -

2 g
> I—f"u

\\\?‘g’r

BRI 271 {6 ¢ TERUE » DT R AR (knowing ) HARAE > JEm YIS IERE AT
BRI E BT Ry 3 R R SR - ZRMARFTEE < T RI7& ) ZERAALUT
Py NFIZBEAR AL V)i iR E B IR FIR T - HIEDATT R N BB (5 LS P
2 BT RA PR R B IREEENEE S LY AR E R - el ER 1964
.22 Aro Mfg. Co. v. Convertible Top Replacement Co.Z& (Aro 11 Z£) °7 » BREELH| 45
IR Z A  FRTRARRE 271 ik ¢ THZ T B - ARZEHAI A Convertible Top Replacement
INFIARIZHES TSI Ford Motor Co. (TRRFAE]) » MG SE B IERN S H B £ M Aro [EEH H T
BTG (5T Aro BAIECHE BB EIET & AR B EEA — REEREF L
W[ Aro T % » HSREAR RN HE L 217 R R OB E R TR P18
b > wE AR ZIEERE Aro G SEOHEE RN - EARE L > ST -

%3 Aro Mfg. Co., 365 U.S. 336, at 344,

% “When the wearing or injury is partial, then repair is restoration, and not reconstruction. . . . And it is no more

than that, though it shall be a replacement of an essential part of a combination.” Id., at 345. (citing Wilson v.

Simpson, 50 U.S. 109 at 120, 126 (1850)).

% See Mercoid Corp. v. Mid-Continent Investment Co., 320 U.S. 661 (1944); Aro Mfg. Co. v. Convertible Top

Replacement Co., 365 U.S. 336 (1961)..

% See Chiusm, supra note 8, at §17.03 [2], 17-58. See also JEROME ROSENSTOCK, THE LAW OF

CHEMICAL AND PHARMACEUTICAL INVENTION:PATENT AND NONPATENT PROTECTION,

12.04[B]12-49 (4th ed 2013).

9 Aro Mfg. Co. v. Convertible Top Replacement Co., 377 U.S. 476 (1964). (Abbreviated as Aro II).

B AExr Arol %% b 2 ft®t > B 414 4 Convertible Top Replacement W3 * T 3 27 > & AP

iBEFLD o m kY vAroiiﬁ"%'j—*‘r]?i‘ﬁ BRI T D TP R 2 BT R

l’ﬂﬁ (#F: A2 ERAER rzpuﬂ PRI A ERREES v AR ’Arollﬂ A

B f"‘%ﬁ"@%i ERZARFT D r-‘cv’f\‘ﬂ't" PRE FAP-F @ R B g F 275 ""P'/ [

S B AU HE S E AR o 18 Black < 2 F IR s 0 B I %ﬁ)&xj&a K Pb%'f A P18 & 4 4E

‘lir'lfx SR A RFH AR B EE L FESP RS BB EE LD 27 g See Aro Mfg. Co.,

377 U.S. 476-478. See also CHISUM, supra note 7, at §17.02 [7], 17-32 n.8; HOLZMANN, RICHARD T,

INFRINGEMENT OF THE UNITED STATES PATENT RIGHT: A GUIDE FOR EXECUTIVES AND

ATTORNEYS, at 37 (1995); Irving Faber, Contributory Infringement A Limited Tort, 42 Chicago-Kent L. Rev.
1 10(1965). %A miFa E IR R EE 2L 2 ELA TR FTHEFA T R LA A FRRLZEFLTRLH
7 19-20 (2013) -
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PRV 2 R 2 T AR PMREIETIE AR B - S0 R B RETT Ry N8 ZHEE
MHERREZYmEEE IR R - BUREA T R, 2% - RNEEDEEEMS
H 1952 FEHEFFEE 271 & o ERE » (AT ABER I Ve T E I HE A
AR REA - WARBEARMIZRHE - )R 271 /& a THUE » EREEERHELIT A ANERE
FIEIEE - 17 R N E B E R SRR ERE U T AT M - Rl 271 ik ¢ THZ T R07%
B TNRIOREENERETT B NARE B RET /2O FE - SEBhERET A AMEH
PRI EAR LY R E B IR R R AT B A o B 2 T -

BAMA A BIE TET S > 1944 527 Mercoid 22446 F-U 80 E 1T B NSRRI E SFETT
Ko o (BRUAGERR R HAE N [RIRGRERC A DB 1T fy  DRILHERN Leeds RGBSR HF]
EANZ E5R'Y o 1952 SEEFITAZ G Ry HoH BRI P Es B (= A i A 2 187 2¢ > Al
Mercoid ZE2 FIRASE 2 HEFNHERN" - RETESEFEH Y - B9 Mercoid %
WS NE 2 SR e - BIEHENRRE T R B AR IS HIR 2 Y B G J = R A
JE ot Mercoid 5 » WBNERETT Iy AZ BIEAEILN AR AR it B SR EEIHMEE
FRZ Tl MR DT R AR E SR S R - B S Uy Mercoid
ZETIEHER > fic 1952 T8 A4ER  Leeds ZEIRCARIE' " > (K Leeds ZE FGBE 2 FIRSEH]
BN REIR AN AR DA T Ry ARIGE R e S AR R B -

IR B =5l 2 2 BR Rl R e B ARE AN Z B ANEZRT - Aro [ERTEHIR M 2 V) iR
HEIMRHEMAR - BRI HEBNAZYIm T HEBEERE - RILAEHE 271 ik c
HEy THER ) SR - A EREBAEER > Aro AIATRERHEMREIT R > HRHE
AT R BB R - SRS EBG R 271 R ¢ FrsE 2 /1% JERUT R ARIZE R
FIREAAAE » RN AIAR A L B Rl ) n B S R BRI T By T RERR AN (=

9 Mercoid Corp. v. Mid-Continent Investment Co., 320 U.S. 661, 668 (1944).
100 Jeeds & Catlin Co. v. Victor Talking Machine Co., 213 U.S. 325 (1909).

101 See HOLZMANN, RICHARD T., supra note 98, 38. See also DARYL LIM, PATENT MISUSE AND
ANTITRUST LAW: EMPIRICAL, DOCTRINAL AND POLICY PERSPECTIVES, at 47-53 (2013).

102 See Stefan A. Riesenfeld, The New United States Patent Act in the Light of Comparative Law I, 102 U. Pa. L.
Rev. 291, 320 (1954).
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MEEE'Y - AimE0 s B AbEER 271k ¢ TH " A178 ) 2B - IR R RERUE
I > 811952 FRHRE R RIS Y TOAREAE Y o ARMAE Z ZHUEER
Ty NEBEHREE IR RERUE 2 B EILTH R R H 18 2 BUERFTHR ' PRk 271
i ¢ SEAIE Z A BCCEA: » BT R NRREEHIe Bt Z PR e Nr et A - i ZAAI7R:
HOHEBRZIIANEREZH - TR AR RRE 2 LA -

$-0f FRLASI BT E

EEIFFA 271 ik b THRE » A5 REREAT M A &
afl > S = ARIBMAEEMAFA] > 5B = AMEEBNREZAT R - AR
TEBIRTAL 271 5 o THEHE RERUE & RSB A AR R ERUE - & B DL E R
FERFBENEFE RN EFHS [RIERIRE R 1T RS - SHEE Rk
THENEHE Z S HUE - 2RI 5 (3517 MR ERE EZ BB R T Ry AR U - 1
TR NPRAIZBMAZ EREERETT R > AR RS R ZEE - AT
HLH S R B -

T IFFE TR

1988 H.7 Water Technologies Corp. v. Calco,Ltd. ZE11%° s Gartner J #5425 Calco /3 H]

103 Aro II, at 488, 491 n8.

194 Trving Faber, supra note 98, at 11-12.

05 3 2 pFar T BEJIF R BB FIRRE AN ATEATEZHER O PHEETHR ¥ 1

£% 2% F 51-52 (2014) -

16 See Husky Injection Molding Sys. v. R&D Tool & Eng’g Co., 291 F.3d 780. (stating that: “Thus, a seller of a

‘material part’ of a patented item may be a contributory infringer if he makes a non-staple article that he knows

was ‘especially made or especially adapted for use in an infringement of such patent.” ” See also Dawson Chem.

Co. v. Rohm & Haas Co., 448 U.S. 176, 219 (1980); Trell v. Marlee Elecs. Corp., 912 F.2d 1443, 16 U.S.P.Q. 2d

(BNA)1056 ( Fed. Cir. 1990).

107 JANICE M. MUELLER, supra note 47, at 383.

18 Jd., at 385. See also Tal Kedem, Secondary Liability for Actively Inducing Patent Infringement: Which

Intentions Pave the Road?, 48 Wm. & Mary L. Rev. 1465, at 1468 (2007).

199 Water Technologies Corp. v. Calco,Ltd., 850 F 2d 660 (Fed. Cir. 1988) * % Water Technologies 5 # 4 B~ 17

*Kﬁ“’ L Ay R Ul R e R J\«L%I\/ﬂ 4 441 > Water Technologies #-z_ 22 2%k % %
RHB AP RE L R B EE R A AR AR R 2 "xiﬁﬂ 4, Calco = # i¢ * fE R Gartner
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ZIEAR » RESERUSBUE A ARG 2 AU S oy | ZAABERE T EEEE » AR
HEEMET Caleo (5 HATHSE HASHE IR 2 ME TR BRI E LLAEIR E - [FHF Gartner
IRk Caleo BERT LA 2 (RIS T HOHEE" - 540 (RH. &M 2 3247 > Calco 2
FEanZAE R Gartner FT#EA 2 BHE » #X Gartne A1 1128325 KIRE 2 BUGEE - BEFUA
Bt Rl LERR Ry (28 4 Gartner £y Caleo FTElat!! « RN am B BT BB R T 1y
T ARE SR By Gartner Z BT By B e ARERRS 5517 Ry - INIEAEREE ELE M 271 5k b IH
FE 2 EETR£Y2 5 HHk Gartner JE&{EAS [BHEET -

FoBmERE

oo RS (LEE R EENE LS RSB =AEE > 1964 F£Z Arol ZEF R E I
RIETT R RERBN R BRI 2 EE - SCHBNERE K55 R B (AR R 2 R R
IS SRS [ RE R R IR S AT RPT Z ERE T R S I E T RF
o7 [ RER (e -

1F 1986 5E27 Met-Coil Sys. Corp. v. Korners Unlimited, Inc.Z£5"''® » Korners Unlimited
3 P

BEACEBELZAGTHZASR Y RP $ > US4 88 L LI 882 E kg - R4 Water
Technologies #]t %+ Calco 342 ® # &2 77 » T ¥ Gartner 342345 ZHE 2 37 ©

10 1d., at 663-664.

11 1d., at 668.

M2 k% Gartner © B Z A GIRERE 2L B TAH o BE LT - st AP T E R AR o IR

Gartner & AFEnH e (7 5 R 3@ 4 B (Aol B2 L L% ) ¥ 4@ L {EL 7 2 DRI REZ
Vv o FePEARE Beivin ¥ Gartner AL £ RIEL W o

13 See Nordberg Mfg. Co. v. Jackson Vibrators, Inc., 1967 U.S. Dist. LEXIS 7968, 17-18.(153 USPQ
777(N.D.111.1967)) See also Tal Kedem, supra note 108, at 1468.

114 CHISUM, supra note 8, at §17.04 [1], 17-69.

15 Stukenborg v. Teledyne, Inc., 441 F.2d 1069.

116 Met-Coil Sys. Corp. v. Korners Unlimited, Inc., 803 F.2d 684 (Fed. Cir. 1986). Met-Coil Systems 2> & ¥+t 5
Borad e F 2 FREY ERBEFIFEEJIZ R ‘T Wi w4 8% & HEF %t Met-
Coil Systems & & 41 2L % 4| & #2_ ;8 & ;% & 3] (roll-forming machines) » % it &2 4§ % £ B o4

2 & % (cornerpieces)e ™ T HiJ F @I BRSSP ERFEPY IF IR R ERFF 2
£ P AT ok > F5 k& 2 2 % 4 - Korners Unlimited = & 4 & %404 * 2 £ ¥ > Met-Coil Systems %)
P HE E A 5] 24872 o Korners Unlimited 2> 2 B] 72 Met-Coil Systems 2> & fe 48 & % B % = A48 pF > ¢

WABRTEBRLFRF ) FURARREIRBREES 5ol 2 BRI AZESBRIRE Sy
Met-Coil Systems 2_ 3 3% » Met-Coil Systems 7 PR F|pt 42 F 27 T B 20w F 272 fo o Sz & » B 2
AL g 2 %0 FEFEMHAAEFARE 16 ¥ 5 8 > 2014 # 5 ' > hitp://www.saint-
island.com.tw/TW/Knowledge/Knowledge Info.aspx?IT=Know 0 1&CID=446&ID=1002 - fr 4§ 164 &
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HAETEENES A RAETT Ry ZRH LA Met-Coil Systems 2% =] £ 85 TRBR (i AU AR AR

BoNHE - HEETEMEREE AR > SERARBEEREET HEE > 5
w75 [ RARETEOLZ ATRE © fEALA Met-Coil Systems f5H HOHEE IR E P12
IS HEADH B H S S s slm F o TR A AR SR
ERZIRFUHEE 2@ > CHEETRF AR OB Z ATRE © AMABGE Fre i
PRECTRIRERELL T 958 | RFRE Ry I Ate » RER AR ER S T IR ) T A PR

HAMERE - BEZE BRI N GE AT B AR TR 2 AR - Xk
Sty COH B 2 HBRE R AR DU ES > Je LARBIE SHAIRE A e RofiehE - SR FIRE NN E AT
Pasiy CREURSE - NI HE SRS = AR IR T MR E R RETT R - X
i R ERET R AE - WS RarAC [RREE" -

\\\?‘g’r

® r;u—/'?‘\ »Esg]

- ~ X

271 1% b TRUE MR IR FITT R N ZARREREE » (3R BRI E A5 R 2 EHIREL
B ERIDEERE SRR R ZHIRIEH] - 17 R NS OREGHES RHET Ry > AL

g BB e (55 = N R ELRE =R T Ry R0 - 2RI > {7 R PR T alak, 25
TR TR ANEEE TR IR R - DU T it e = A= 2R
FE R > S EEHFETATEHHEZ AR - B 1952 FEFAZ MR EERGEICZ
& > AL~ NOEB Z EHIECERIGER [ > BEES =R 2 T R ERRLZ
PO E MR SRS K28 HIm N RIH I ZGIRRE - 4T4F - il Al AR 2 b

RETHEIRTFTFAY 0 ¢ B E o https://www.iolaw.org.cn/showNews.aspx?id=58195 = (& 2 i ¥
po2019# 47 16 p)

17 Id., at 686, n.4.

118 Id., at 686.

119 Id., at 687. (“Absent direct infringement of the patent claims, there can be neither contributory infringement

nor inducement of infringement.” (citation omitted))
120 CHISUM, supra note 7, at § 17.04.
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FER R IEEZ R R AL R FHAEZ A HWSE - FIHED AT 2 ISR - 20
BB LB WA MEEEAS (R # 2 8 P e b -

(=) wEEJET -
1. P &= (actual knowledge )

2I8[E B R 2 wBh e - TR NERFMRERE Y T J%, > JTebiE
Bk 271 {5k ¢ THZ A - 12 1964 4 Aro 1T ZXZHHAG EE R Z i - & SHERLL—
SR 72 LB R T R NIRRT N\ < BAREEAE | AR BT i EEs4:
TE Rl B = 2 LR (R R - MEZAF AR 2 AR 38 MR 2 1% o
Aro I EZ FHFIEER B LBUERFEA  RAETER » I A R
ey R BN BT R ABREENEREN - TF - Rm ABTMEK 271
ik b THZ 3R > sRIHILAB(EM " 5155 ) (induces) —&dfY 271 fik b THMUE 2 - fALL
1T R NEREUERR 1T » s ARl N B R =R T Ry R B B REHREE - 17 R A B3
EHFEEAT R E R T Rysd 12 -

\

2. /% & P 7 (willful blind )

B e EBERS Aro I o » SRAEHBNERER (L T 4128 | B MR Bt - MEFTER T &0
B B REMIT A NERE LEYE (actual knowledge ) ZFHFIREFE BIE > HIELIHE

Hr 1550 (constructive knowledge ) ZIZfEELE » 2XHF%ER - WiTA NG T 21 | %5

121 See Insituform Techs., Inc. v. Cat Contracting, Inc.,161 F.3d 688, 695 (Fed. Cir. 1998)(“A crucial element of
induced infringement is that the inducer must have actual or constructive knowledge of the patent.”) See also
Cybiotronics, Ltd. v. Golden Source Elecs., Ltd, 130 F. Supp. 2d 1152, 1165-66 (C.D. Cal. 2001)(“A finding of
actual knowledge of the patent is clearly a prerequisite to finding that an accused infringer ‘actively
induced”infringement of that same patent.”)( Charles W. Adams, supra note 12, at 394 n. 98.)

122 See DSU Med. Corp. v. JMS Co., 471 F.3d 1306 (Fed. Cir. 2006); Global-Tech Appliances, Inc. v. SEB S.A.,
131 S.Ct. 2067 (2011).

13 Global-Tech Appliances, Inc. v. SEB S.A., 131 S.Ct. 2060, 2065 (2011).
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MR RE A E 2 b > B EAS R /I8 ) B BemEbeht 2011 522 Global-

Tech Appliances, Inc. v. SEB S.A.ZE'%% » #2147 HHREAVAEAE o

(1) P 35 4 e f b flHE S bz 5

1Y Global-Tech 2 » 1% Pentalpha A EIZ S RERGES [(ZFE - BISEENHES T A
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Should Adopt the Hewlett-Packard Standard for Intent Under § 271(b), 10 Fed. Cir. B.J. 299, 331 (2000).
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SRE R > FECERAENTT R AFTERM L T SIEEROE ) B R - BRRZ
Hewlett-Packard ZEF4E - (LT B NEUS 2R = NETERMET R BE(T - AETT AL
B EREOHEF = ABRLERES A Z B - Manville 22 2 BEREEAE » bR THIE
B N BT RAN > W PTT R N LR ERPaR R R AT R (o E R RS R 3 A
BAEEHEERE R ENE HE -

(=) %- ajz

1A Manville ZEH344% > 17 NIEEFARERRE Y "I ) » WARTIREE 4 - R
S 52 > Hewlett-Packard tEXEHIE0EEHE 2~ Manville FE34E » E#5 B2 5 B A FEet’?
H SR EAM T E AR - B AR Y s BUHHAT RN S 155 T B L AR,
HEBESE G - 442 2006 45 DSU Med. Corp. v. JMS Co. ZEH17> » B FRiARE Ll 2x Pt e F R
HU Manville f24 » 45— T 555 ZRETT By 2 TIIZARAEYE -

GEFBIEREES DSU Med. Corp. v. JMS Co. 28 » 58 F ITL x w1 8LiE H Ry RHEATRRE Z [T
HERRELIMS St EEE R - MEEIHEREMR NS REHE BN A B -
BLAEARRTEREN AT (T - 555 [RRER (L2 B4 - TEFH ITL A F T8 FER
R TEAR I 2 B AR 271 1 b TERUE 23RS R REEATE: « BFDER: 2 2R AR

173 & 3% v > ¥ Hewlett-Packard %%%iﬁ—dﬁ » 4 2003 # 2. Moba, B.V. v. Diamond Automation, Inc.Z£% 2004 &
2 Metabolite Labs., Inc. v. Lab. Corp. of Am. Holdings % % ; ¥ Manville #-3 ¥ > 4= 2003 # 2. Ferguson
Beauregard/ Logic Controls v. Mega Sys. % % F & 2. Warner-Lambert Co. v. Apotex Corp % o

174 Soonbok Lee, Induced Infringement as a Strict Liability Claim: Abolishment of the Specific Intent Requirement,
4 HASTINGS SCI. & TECH. L.J. 381, 387-88 (2012).

175 DSU Med. Corp. v. JMS Co., 471 F.3d 1293, 1297-1302 (Fed. Cir. 2006). /& £ DSU = & %‘L—? B2
EEEFERIR  ZE 1R R ARG EFE I XN REL LT BRI ET S o F
EARH ",% FERS B EEEFRIBAEFRENERZZY WL %;E AR E e i

AP G2 ITL 2P i 2%k2 2 F44 > H AL KT Hfeitse s 2 & % 5 Platypus 2 $ 5 p3E
#oPlatypus » W& F F 2 ¥R EREZ F BEITE T T RE 8 T2 E ~ Platypus & B oo EE

MIRGEFNE G - DSUS P 2Z@MEFIMS 2P F S FRAFHL ERF £ p 2HE T ITL 2 F
PEF B E ik 2 Platypus 33 o JMS 2 @ % Platypus 2242 w8 e B 43 > T Mg p s 2
.féE_f'lLﬁ%I)‘ EFRB PN -DSU 235 ITL 2 JMS = 2 = -’%‘Fé“f AR E SIS L EEEESS 0 TP A
RO FTRE WP RETEE A RETE o # 2 2 s IMS o P ERRBEEF S RIESS

RaiITL 275 A+ ErPRERFAL -DSU 2 2 TP} I H2E L3R ITL 2 7 5 f £ T4
ZEFE -

176 Soonbok Lee, supra note 174, at 385.

36

-



WS =R T H#0E > IE40 Manville ZZ2 R > JRE7HEAB S 21T RAAESREMA
REHEE - FRAZHZ S A SER B KT RIGEEEIR R TR E - NEER
5 fE At . Grokster 2517 > ' Ry oSG [RESUEEREUE IS RAR Z(REE - k=

GESRERS R SE » LT R ALE ER T REF = ARFMAZEFHEME
o - WA ARRSRE T TR R E RS AR - AURZIT R A 28 BB T Ry B AT
FREEME > HERF - NZRETRERY® - Bt > BFOABSE R - A% DSU AH[E
e ITL A B8 E T A ) ISM A =B i BT B - M0EHH ITL IR Ry 2 fki
ST R Rhy | 58 ISM AEIRIEZECE ) 70 281 » ITL ] IMS A& E15H
B B RE > 28k ITL AEFTEGE > Platypus KEEM A FEFRE > ZH ITL A=K

Rt AR Z R ERUR. > MMERGHS [RETT A -

ENL I

S B L (R (RIS S M B U AR R A A i
e B 1% > SRR A 271 6 o TERLE > B AR ALY - (B I
HEREE R TS 2 T — | (e e e AR 271 68 b TS - UMt
SERTH BRI SRR - 47T » SEISIEES - B (EHE S T
o T B 2 S e » R R » R AR A i R R B (0 WO
SE P+ BT R S R 2 S R AR S BB E - T —
AR SR B R R 0] - BRI S S (LT B
AR -

Y7 Grokster %8t i W% ¥ T2 2 BRREELR M F TR ZTRERRA B p LR RE > 2
BB iEBRTE R R Y Watertech 2. %1% % > hRiERini T 582 KR Grokster % 9rH 2
B 0E L B A2 271B iE RGP iRy o

178 DSU Med. Corp., at 1305.

175 Id., at 1306.
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FZ% FMEFCEELDREES A

A Y3 2N
F — a4 PR

EEE A HFRER TR - ARD WEE = A ZES DGR EAE
L RPENT Ry (BEHARZ R = AN 2 BREET REE » SURETE S (FREA
ZERERRERE - SURFRBIEAE EEREAT R e i R s g R (AR DAHI ]
BB > 1952 FILEE R AT R BB R S - BISCHIETIN BRI 271 R b IH
Koo ERUEZH - MEH 1976 AT CEFREERE AR HIER > E AL
BXELL - HEEEERIZ SRR - M@ _ELUFR e B Rt s - Sl
WA REFRIRS% -

RMBFEEEFRA AR B2 FRR A > Nt mE 2B G R & FEE AT &
5 [FAME AR Z FIRISeB R R - [Fll > S Bei A M R R e 2 &
TEREZEM 2 BTN BB A R R R AR 6 8 P AR « BAERIARTREEREN T RIS AR
[FEIEAER: » ZFREE L ERHR IR S - bR T B R RS (RS - AR
RHEREZER - DL MREHE R R Z R HEIER - s hlemil i A E STz -

$-01 FEY TRELERERESE

HECHEREHHEREERE SN - RS FERREERE - A imiri
BERHERLL ~ 555 [RER T EERE - ELIERERET R AR - NERA
B —IH T O RER SRS (F A B R (L B R I A - S/ M 4E SRR
EHNEHRRIET Rl e Z HETRAR -

180 £ RzL % 17 %z %% o U.S. Copyright Office, “Copyright Law of the United Statets of America” -
https://www.copyright.gov/title17/92preface.html (&t f2 P 2019/05/13)
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F-P FRFITRZEHZZELZ AP

IREBEEEREESE 106 RHE > BREE 107 (REEE 122 (RZHEFIRFIEES - EE
FEABLEERL ~ BUE ~ BT ~ BRI E R AR - AR R ABIRE » SA1T
{HEFZHE  HEARES « MREDASS 501 6 a TEHLE - BRATESE 106 (REH 122 1%~ =
FETEAMRS 106 5k a THRUEFT A Z R - B2 RS 602 i A B Y8 5 EF
EAFRBRES  HIEFEFREZRETRA -

$op AFRAIRRELEE

SR E R S I SR E R R R ESHHH HERCEE 2 SRR A SHERA

(ownership of a valid copyright ) K5~ & EHE HE/F 2 [FHAIMEITTE (copying of

ik

constituent elements of the work that are original ) 83 o YARZEVEREES 107 (25 122 &
J5E 501 RFE T AL BEFEEREE TGRS E(E (strict liability ) 184 #JR A & T
Bl E RO EAUR E M A Z ZERE - ds T8l LR SHINECE N ARET R K

[FIE56 504 % ¢ HMUE - AT B RIRERE S Z50E R ERERE RIS -

R F TR B S ARS F QB G F L F (T it A F i Q)M B A
R AT AT EEFEE DER S ENE A S AR & F S R ALCOEER R
: %

g
CHREF R R I A ARRF RN SBRFA A FERLFIT;G)NE L F B
HRFIT BB ERE B PFE BT F A E e ARARF R BB 2R E
FleqEz Fiv, NE ()l Fr2§Fa)  JI¥ i 83 @ﬁg?li-% OB AR FiTiELFiF
FPpPAREATNFEMA L > 2 2 2R RF FRZRERNY T ZE 2 PpF-
https://www.tipo.gov.tw/ct.asp?xItem=332837&ctNode=7015&mp=1 (&t p 2019/05/13)
182 17 U.S.C. §501(a) “Anyone who violates any of the exclusive rights of the copyright owner as provided by
sections 106 through 122 or of the author as provided in section 106A(a), or who imports copies or phonorecords
into the United States in violation of section 602, is an infringer of the copyright or right of the author, as the case
may be.” 4BRAFEHAIGTEMARL o B iLo
183 «“To establish infringement, two elements must be proven: (1) ownership of a valid copyright, and (2) copying
of constituent elements of the work that are original.” Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340,
361 (1991)(Citing from Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, at 548.) See JAMES
BOYLE AND JENNIFER JENKINS, INTELLECTUAL PROPERTY: LAW & THE INFORMATION SOCIETY
CASES & MATERIALS (3d ed 2016), at 347.
184 Robin Cooper Feldman, The Role of the Subconscious in Intellectual Property Law, 2 Hastings Sci. & Tech.
L.J. 1,7 (2010).

N

\“?{r
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- ~ R 414+ (Original Works )

MRS 102 1 a TEHLE - SS(EHE Y SRR R AN LU R AL
BIFE - B MERE > AT s -

¥ T %% 2 £ 4 (Copyrightable Subject Matter )

|
RS

BB 102 15 a TR b TEALE » (S DIBUER A TTAE SR 2 BEABALS) - ELBER
PP A B (R SRR A LR TS T BV
PRARAE 2 208 - Wi EFTBLS: TP ~ M1 ~ A~ SRR - LS - OB SR
T {1 AT 2 <

T 5 2Fa o = & 2 (Compliance with Statutory Formalities )

Fa
R -

-rw\

HCETEREIASE 411 7k a THIRAUE » FRBTEAMKES 106A 7% a THRUETRHETTEA » AR
[EfR b A AMESD > JRIRAEEMETHE S G E » AR REE(F 2 R HETT Rie
FERBITEA - WAREIES 410 ff o HME » NZEFE REFEITAIBE KEFTER
TENEREFERSE  ZEFEZAXM SR EE  SFHERREE

185 Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991), at 345.

18 17 U.S.C. §102(a) “Copyright protection subsists, in accordance with this title, in original works of authorship
fixed in any tangible medium of expression, now known or later developed, from which they can be perceived
reproduced, or otherwise communicated, either directly or with the aid of a machine or device..” % P& 3% R 53
TWHEMAR > iz o

187 17 U.S.C. §102(b) “In no case does copyright protection for an original work of authorship extend to any idea,
procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which
it is described, explained, illustrated, or embodied in such work.” %R A RGAIRTEM A H > Foilo

188 17 U.S.C. §411(a) “Except for an action brought for a violation of the rights of the author under section 106A(a),
and subject to the provisions of subsection (b), no civil action for infringement of the copyright in any United
States work shall be instituted until preregistration or registration of the copyright claim has been made in
accordance with this title.”
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(prima facie evidence ) » QIEEFE (RN EAAR 2 RIFRE - RIRZEE 25651 HAR
HELZ -

R EFRAEL - R AP AEE™ > HISE PSS - TG Aol E
TR Z (RAETA - [Flls - iZeE H1SIE R A S FR 25 (FRE R IR EEwR S
HH IR S PR 3 -

Pt 2 EURLFE? 2 RAIBAS

- ~ 23 8E R4 Fi® (Actual Copying)

HREEREESS 501 5 2 THAMUE > EREEAURETREAZ TH%, REG R
TGS 2T RIRE R 106A REH ZPEMES? - NIEFRIESEE (B ILAIES
o MEEEAKIFTE B B AZEEY) - EECRRESHET BIEGRET RS 19115
DUEHURHE B R S H ™ - SR E ARG EF 2T R AHEGRIEER
T R EEZRASE - 28I - RS A E RS sa I & VR Ry - SRS 1S LI
R PR E ey ZADHETT R AR

18 408A FEHREFF Ao FREAFREL K FiTfEF e i mn e 28 2o a T g iRER 2 .

FEHI 4 F 5 400 (AR Y e o R F R FF L 0 ¥ rf%ﬁ R A5k 10
Freagd o +RFLE T EFRARFERY EHAFAY O OFOFEL

http://www.copyrightnote.org/ArticleContent.aspx?1D=54&aid=2288 ( & ¢ i#1ff p 2019/05/13 )

190 “To show ownership of a valid copyright and therefore satisfy Feist’s first prong, a plaintiff must prove that
the work as a whole is original and that the plaintiff complied with applicable statutory formalities.” JAMES
BOYLE AND JENNIFER JENKINS, supra note 183, at 347.

V1 See Saenger Org. v. Nationwide Ins. Licensing Assocs., 119 F.3d 55, 59 (1st Cir. 1997)(stating that “A certificate
of copyright registration constitutes prima facie evidence of copyrightability and shifts the burden to the defendant
to demonstrate why the copyright is not valid.”); Folio Impressions, Inc. v. Byer California, 937 F.2d 759, 763 (2d
Cir.1991) (stating that “presumption of validity may be rebutted”).

192 “Proof of actual copying is necessary as independent creation negates a claim of copyright infringement.”
Kevin J. Hickey, Reframing Similarity Analysis in Copyright, 93 Wash. U. L. Rev. 681, 689 n.33 (2016).

193 A4 i#ﬁ#""’#'}’ Ry B Gbr AT R AL PR RREY TARE AR H TR AR £

F oo fﬁ. s L T2 47 A5 o | See Meshwerks, Inc. v. Toyota Motor Sales U.S.A., Inc. 528 F.3d 1258, 1262
(10th Cir. 2008).

194 Bright Tunes Music Corp. v. Harrisongs Music, Ltd, 420 F. Supp. 177 (S.D.N.Y. 1976), aff’d sub nom. ABKCO
Music Inc. v. Harrisongs Music, Ltd., 722 F.2d 988 (2d Cir.1983).

195 MARSHALL LEAFFER, UNDERSTANDING COPYRIGHT LAW, § 9.04, at 420-21 (5th ed. 2010).

42



(=) % Mk ipinms & @

HRETFREZESS 501 ik a THAUE AIA - EREHEREHERELE > AURELE A
BUSBEBR R B (S 21T R T R RIE - ZEREVARY 1924 522 Fred Fisher,
Inc.v. Dillingham Z£'%° > E5csdfe 1 T BEEE I Em L 7 JEbed R g (FRE AR PEbR
i NE A2 S - AR S B R RS - R AR R
T ZEAE FER S 2 EEAHE - REttism s Z R hn R VIR B RS 2 & (F > M
SEEHARTHEE S AR TR AR AEERZE SRR EREEET
W AASLIE T AHL ) Rt S BB RER L - B iR A
TTRIEGIVEET R - TR REREGERETD -

(Z ) #BPHALERL FiFz > L

L E SIS (direct evidence) BUEFZREHE ( circumstantial evidence ) 5HH

EYVERHEA(R - ERESIBAI S R B A s aek o IEERESIEAUS A ) - BE L

SRR I YRR & 2 F - B 2 EamiEai (i - DIE R IR Bk
PYERIR G2 (E 2 5EH -

1.4/ (Access)

WG AR S & F - It A G 2 S B P o PR R B0 1 A
EE - AEHEEE =TT G A SERIR » AR &S FEEZ B TR S Z &

196 Fred Fisher, Inc. v. Dillingham, 298 F. 145, 147 (S.D.N.Y. 1924).

197 Robin Cooper Feldman, supra note 184, at 6-7 (2010). #:Fp 55ék= ~ 2 /0% ~ £ 34 Fir{EB T n e
BT -Re R i AT EMAR 0 F 11 (2014)-

198 Fyed Fisher, 298 F. at 148.

199 74

200 See Bright Tunes Music Corp. v. Harrisongs Music, Ltd., 420 F. Supp. 177 (S.D.N.Y. 1976); Three Boys Music
Corp. v. Bolton, 212 F.3d 477 (9th Cir. 2000).

201 Simmons v. Western Publishing Co. Inc., 834 F Supp 393, 395 ,USPQ2d 1143 (ND Ga 1993).

202 DEBORAH E. BOUCHOUX, INTELLECTUAL PROPERTY: THE LAW OF TRADEMARKS,
COPYRIGHTS, PATENTS, AND TRADE SECRETS, at 269 (2000).
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[ By i (55208 © 1976 47 Bright Tunes Music v. Harrisongs Music, Ltd Z52% > JEREaE Byl
T HEEEEIRNREE » PRI RS SR > H T 2 B> - (Nt
o ro it RIS B o SCZ T AEanbR T EERICE RN - TR - defiE 1l B A
FEYVEEIF S A o MK T VBRI E R o R BRI E R EIRE 2 EE
e - NEEEEE g e SRR R (2 -

2. i1 v ( Probative similarity )

FEHE R R S & (BB S (R AafEl R S AT > H DA R & e DR SR &5 2 E (27 -
FENEPE B 22 SRR 22 PR RE 2B 0y - AR Z MR R & S AR 128 -
Hep LA Eab S A A tHE 2 ek g et R /7R —2% « A1 {F fnfd] Z AT Pl MR
= (striking similarity ) - RI#EIEILAI(E Z (RSB - NILARERHIEH & S el
T ZEE - AfGmErel S Z 7V T R AE - XA SRa g DS HAEAE - AT # S
HH RIS e -

“HLEEFF G EURLFFY X RE2 A F

W Eans (R EEH & Z & (E » 1B HIETRL VI RIREUR Ty > WIS TDEE
ZWEAERAINE - BREEBITAZ IR - IR PR g F e s i & & Erh =
e Az PEEARERCA & (A (improper appropriation ) » N IEE A RERRIET TR -

203 gEBp 3EER= ~ Za% ~ £ F S w1970 F 9-10 (2014) -

24 See Bright Tunes, 420 F. Supp. 177, at 180-81 (S.D.N.Y. 1976).

25 14 at 179,

206 J4., at 180-81.

207 ROBERT P. MERGES ET AL., INTELLECTUAL PROPERTY IN THE NEW TECHNOLOGICAL AGE :
2016, VOL. II, COPYRIGHTS, TRADEMARKS, AND STATE IP PROTECTIONS, at [V134 (2016).

208 JAMES BOYLE AND JENNIFER JENKINS, supra note 183, at 414.

29 Eckes v. Card Prices Update, 736 F.2d 859, 863-64 (2d Cir. 1984). See MARSHALL LEAFFER, supra note
195, at 422 n.18 (5th ed. 2010).

20 1d., § 9.04, at 424.

A Ty A h G B RLEAM 2L EAYE 2 £ & 02 % o | Kevinl. Hickey, supra note 192, at 690
n.39.

212 MARSHALL LEAFFER, supra note 195, at 420.
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e g ERR S EEh 2 iR 2t Rk - (E(FiEEAEEM{EIE (substantially
similar) 22 Q{7 R A\RERCARE TR - INRIERC BRI (R -

BEEAUMEBLATL (probative similarity ) A[F2° > TATEL (RSB E LA HED
AT R 2 MBS 7% T EEME O ) AR ERFEN S ERELEFT 2 iRE s
TER  NEENEE LEO R IENEERSEFEIREY - SeaaH M =UELIEE
IV ER SR E A > R iR S PRS2 S T - MR HE PR 2 1T Ry B SR
EEEA - BUERHE (R & A A B -

(=) & F4p 0 E 2% % (Verbatim Similarity )

aHE —fEmE R & BEAEEMEONE - ReeE ZPBEReE: » A AR ZHIETRAE - 401
TR MBS EF 28 ARESEEZAIEES R - HE SR e
ERERINEER - B AP EmiS e mF R E e 2 & 1E > AlgiEgeErae )
BHEY > g EER  EAFEL S B ARSEEIT R A FER E(F
JOEREL - SE SR GREE R - AIRR A B 2 PR TR E AP -

213 'ﬁ wi e ?TT#BTJ'I'HJ fi;;LTFL%‘% s 2R T A &{L@fﬁé‘xf’; ¥ iT48 2_ & % - Kevin J. Hickey,
supra note 192, at 681.

24 4 g rai YESFERA W F I 2 F4p 04 (substantial similarity ) ¢ v # FIE R Z i AR
ER RS “‘»J’if"%?%ﬁ%E”J'] % 2194 - F 43-44 (2017) -

215 See Rznggold v. Black Entmt Television, Inc., 126 £.3d 70, 74-75 (2d Cir. 1997). See Alan Latman, “Probative
Similarity” as Proof of Copying: Toward Dispelling Some Myths in Copyright Infringement, 90 COLUM. L. REV.
1187, 1204-1214 (1990). See also ROBERT P. MERGES ET AL., supra note 207, at IV 134 (2016). % & £ =

FOoFRNFTRZTRETTIFEZFA] AU A FRE2EF T THALH2 0 F 12 (2015) -

216 «_subjective evaluation of the different parts of the two works and of their relative contributions to the overall
significance of the work, both as a quantitative and qualitative matter” ( Shyamkrishna Balganesh, The Normativity
of Copying in Copyright Law, 62 DUKE L.J. 203, 205-208 (2012)( citing from Kevin J. Hickey, supra note 192,
at 690 n40.

217 Alan Latman, supra note 215, at 1214,

28 4 gl ) B«ﬁﬂr};ﬁe’- % T'Thin and Thick Protection ;> 4- % % &8 £ 9 R IE 2~ 2 w2 ¥ B - B FlA (7
PO RBRARY S K ERLB L Fout E@kmE I A RPRRAERL R LS R
LRFHAAF AN AT AL R 2 F 0 oA S SRR 658 0 5 4 n bl B A R
W2 EA o g1t Rtdg 2 T thin protection ; 3 f e

219 MARSHALL LEAFFER, supra note 195, at 425 (5th ed. 2010).
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(=) Alf4p 2 2| %48 % (Pattern Similarity )

W TDEE 2 GEFRARN B 5 E A 2 M — 2 B3 DA B 2 5 BT 3 A I
Tz FEETEHIVERT R o ZAMARES TIZ ML ZEEEA T RIRRAEIL, 2]
B RS &y R D RS E R TN S E PR e
RIS L as et AP - SREIE R d55 | R R 2 & R A O HIEREE -

LR B

BERRRE R LA AR AE Ayl Z2 1248 (The Ordinary Observer Test) 22 > Z1HAR T4l
PEE RS 2 fF o - BIRE A (F A ™ - RIFERT R (i S A EEH M
W RN & o SCEEARDIM: 2 HIET (A DURE et i R RE - NI AR Ry
TEHRR RS & Eh IR E R RE TR » (B LI R RAE e R b LB 52 - 1

BT > m B 224 ( “more discerning observer” test) 227 o
2.¢h3rga ph @n s g AL & (The Extrinsic/ Intrinsic Test )

B ot B E R e B R 0 (R an A A (M > A E 00 - APE ~ R

220 <« an infringement is not confined to literal and exact repetition or reproduction; it includes also the various

modes in which the matter of any work may be adopted, imitated, transferred, or reproduced, with more or less
colorable alterations to disguise the piracy.” Universal Pictures Co., Inc. v. Harold Lloyd Corp., 162 F.2d 354, 360
(9th Cir. 1947)(citing from Marshall Leaffer, supra note 195, at 426.)

221 Kevin J. Hickey, supra note 192, at 695.

222 MARSHALL LEAFFER, supra note 195, at 425-26.

223 See Arnstein v. Porter, 154 F2d 473 (2d Cir. 1946). * %:ui B2 2 X w2 {15 > 228 (75 § #
2B A A - ARG R AP EIE o RERE T EAME REA L qu 2| g7 4
Cig iy fiid 2 PR R E A A b MAED Ao it REFmA KA AR R F T
&€ & % - Seealso Rogersv. Koons, 960 F.2d 301,308 (2d Cir. 1992) » # % i 2 P AR ® 5 - &

ATE g RS FREFELE LG TR FITE > AL EENY R ERE N TR -

224 Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d Cir. 1960). “..whether ‘the ordinary
observer, unless he set out to detect the disparities, would be disposed to overlook them, and regard their aesthetic
appeal as the same.”” (citing from Rogers, 960 F.2d 307-8).

22> DEBORAH E. BOUCHOUX, supra note 202, at 270 (2000).

226 Bisson v. Banian, Ltd., 273 F.3d 262, 272 (2nd Cir. 2001). ~ %% » 2 ¥ (79 & 3 ERS E A
<A I @!%i@!ﬁ»‘lﬁl?‘k; WK L AR AR R o ARSI R o Flpt o H[ET
A P R “,f * X %#E 2 & % o See also Rogers v. Koons, 960 F.2d 301, 308 (2d Clr. 1992).

227 Bisson, 273 F.3d, at 272.
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SOEE o R SEE AT E (B 2 5 2\ME Ry B R - BB —(Fam 2 R
TH ERSETEEEHEZEZ™ i IS - FDHERE Y S 2 (i
SEAREEUNE? -

3. pL 2 % (Total Concept and Feel )

AR DA s Z (B - BUREEE 2 B R R KT N Z RS2 - 058 Rt
ZIEbnFrRES - TRRHEZ EREEER > Al _(FaF BEAEEMEINE - IEEEAEEL
FdEanf B E B B R AR EMEE B s AR Bz

AR B EE MO - R m s Hor g » FIRERE 2 THE A
FzREGER B REEHIERAGAE | FrHe? 2 @iE i - BEE PN g &
1 TEAUAEHY - B S KRR DTN « SSAMKILEAE » R RN A e HE
Eh Z AT REZEE » HIEEE R R EE AR -

4.3 % g 2 v 2 &% (The Abstraction/ Filtration/ Comparison Test )

B S E 2RI » " A ELZ A E 2 B 4EHE - glEH I
ZEREE, 2P X T ERRAE 2 R E S R 225 - RS -
FAZE > PURIE B B MEERTIRE MEFT e BERG 2R ~ HRFp AR, 2 - MBI
BHETEEMAOINEZ 22 - BT CEEEIERE > NI sl RN 2 BRI
Fo FIET BB A UM (i -

CH[

228 See Sid & Marty Krofft Television Prods., Inc. v. McDonald’s Corp., 562 F.2d 1157, 1163-64 (9th Cir. 1977),
as recognized in Segal v. Rogue Pictures, 544 F. App’x 769, 770 (9th Cir. 2013)( citing from /d., n.51).

229 Kevin J. Hickey, supra note 192, at 692.

20 Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1110 (9th Cir. 1970), as recognized in Cosmetic Ideas,
Inc. v. IAC/InteractiveCorp., 606 F.3d 612 (9th Cir. 2010)(citing from Id., at 693 n. 60). & % % » 2 ¥+ &
d g BRI F 2 m& ) I‘b,’éjﬂ‘:?i’r gz 3oryd2 i Fo @ RAL 2T FR
ERAAFZERE SR FIRE S —‘Ff F F 4 0212 o See also Warner Bros. v. American Broadcasting
Companies, 720 F.2d 231 (1983).

Bl Roth Greeting Cards, 429 F.2d, at 1111-12 (Kilkenny, J., dissenting).

232 Kevin J. Hickey, supra note 192, at 693-94.

B3RS ~FipXk ~ X z4ES w197 B 18 (2014)-

234 P?' -ETJ EL °

B5 Computer Associates International, Inc. v. Altai, Inc., 982 F.2d 693, 713-14 (2d Cir. 1992).

w
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BErErERE Z A - (Rt S S h 2~ JEEEME TR ~ ThREtot RS BF
FRIECERERELTT R % » BT RS B bl - R RIEERSRE BR: - TAbE
FE B SRR AN > SEIEEAN & ZAHA M ~ B R DR M A B M T I - B DA
HgrR et 2 B R S B A E AT -

(Z) 2 Fin nddz 2 grn e

SRET ATl 2 AR I B E AR - 2SR & (F th 2 B i
WPERIEZEFREAIRE Z TR - AR HRIE M S Z (i EfTEEY > HIET S ER A
FRZFAM TR S SN EEN - #ELUNEREAEBERERTE - KLU T EE
IMEEEH DM FETR S -

VR FOPlRRE A BPE 4 &2 & iE (Abstractions Test)

[FETEHIER 7 (% Learned Hand JEE > A 1930 ££22 Nichols v. Universal Pictures Corp.
Frp o FEH B R R & AR R R Z MR S e R B A (DU 2 I Bt - B
PIARTEBRFEN S LR R E 2R - I EE sy o A T E RS A
FECTRy BTN 2 RE? SBREFh 255 - \YIRIZ 85 B3R IHR
P RGBT B %240 o B AR FIZ AR E LR E - B AERFEEE s
RS2 (B 2 Ty ECAth A i 2 R 24 - Al s 2 ERITT Rl R R R 2
ZENERE -

236 Kevin J. Hickey, supra note 192, at 694-695. See also ROBERT P. MERGES ET AL., supra note 207, IV 156-
173, 34582 ~ 2ip% ~ £ 245> %3197 F 18-21 (2014) -

237 Kevin J. Hickey, supra note 192, at 697. See also JAMES BOYLE AND JENNIFER JENKINS, supra note
183, at 400 (3rd ed. 2016). 7 " 475" ? T2 F Fap otz H)4r > X 4id B%‘ s THOY S P LR T e e
BFHP FETEAENFEFE G FEA2EZRTHE pFEMAR 7% 648> F 65-87(2004)-

238 Kevin J. Hickey, supra note 192 at 695-98. See also JAMES BOYLE AND JENNIFER JENKINS, supra note
183, at 385-424.

B9 Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930).

20 3EERS ~ FiaF ~ X S w1970 F 17 (2014) -

241 Nichols, 45 F.2d at 121,122.

22 14 at121. -

243 H.R.Rep. No. 94-1476, 94th Cong., 2d Sess. 61(1976)( citing from ROBERT P. MERGES ET AL., supra note
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2REAFEREL AR ERLIMELNLF S

B TS 2 TRE ) AHERNY: - (ER DR R EEERNEE S WEm
SIS - Al RE i TBS ) Bl - % T RE ) AREFEZ R 0 B T ERBER
ZEFFEAT ) (The Merger Doctrine of Idea and Expression ) 7 z5*4 o MBS FEAI |

(Scenes a Faire) Allf& Ry 7 EIERAE T RZMEE RRIFETZ R E > > Bratti
ZEM -~ A A BE ~ HRIUBEFILER » @B N2 RN TRRIRFEMA
ZENERE - SURNEE M EWMEHIET 2 FSES - 15 RE il T B BRE S OR IR ) -
FIGEFER ) R EAMTTA > PRI EFRE IR - BUBEAFANM: 2 TR AR
B2 - G EER (deminimus copying) (RIEZEMMA E - NELMET /A GIEE
FERHERE TR - RG22 Fine S BAEEHOE - "EMEGSE ZE8HTR
BEANE > Wit Z EEUT R BRI R & (FE N Z R > AR v S S B =
B -

3EH & AR TR P AR 2 T

SREE 2% 5 E R MEUA L —HIET R MR A R I 0 5 A =
Mz "#E ) B TER ) ZEE > ASGEEREES B2 RHEESREEEE
VRS - FESe LIS AIEUER - R R 2 Fh Z s R AR E Bl - el B

207, IV147 (2016).
24 Erickson v. Blake, 839 F. Supp. 2d 1132 (D. Or. 2012)( citing from Kevin J. Hickey, supra note 192, at 696.)
25 Schwarz v. Universal Pictures Co., 85 F. Supp. 270, 275 (S.D. Cal. 1945). Kevin J. Hickey, supra note 192, at
697 n. 90.

2o g ol FTEET 2 & 0 P L ERE ¥ 1908 0 F 47-52 (2011) -

W plde FREFE? FIHABAFBHABAFT AT ELY FAEL R RS AR E
A w214 52 (2017)-

248 Bisson v. Banian, Ltd., 273 F.3d 262,272 (2nd Cir. 2001) » *~ %305 » 2 F¥ iv¢ & 2 TR R AL R
AR o RAZRABEEE NI EEL A G W AR REZ AR ARENRT T e TR
A P R “,% ? X w2 & % o Seealso Rogers v. Koons, 960 F.2d 301, 308 (2d Cir. 1992).

29 SEEKS ~ Zip% ~ X S BI1970 F 21 (2014)-

20 Ringgold v. Black Entm t Television, Inc., 126 F .3d 70, 74-76 (2d Cir. 1997). See also ROBERT P. MERGES
ET AL., supra note 207, IV148-150.

Y Durham Indus. v. Tomy Corp., 630 F.2d 905 907,911(2d Cir. 1980).
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Ko B R EE G - R ZEFREARE Z TR DR - & VAR IR(E ZE A FREL
BRI - BT E B P

¥ o3 WD AR F gL 2 bl

B = AT 1984 ££Z Sony ZE > DIEFRERBIAARA" FESE L FERER (%

(historic kinship) » fEFIEA] 271 & c JEEHBNEEMN & @RS E AT ) (the staple
article of commerce doctrine ) » {E Ry FIET AN ZE e 52 5 A Ry H P2 (I Z i i R B E BN (R
(2 fchE™2 15 Rl E BB (R I (T E TR R EUERR & AAZE B 2 Sony
A, 2 FUERGS IR S A B IR E AR AE T » FDUHE RS /A &R BT
BN (T © 2005 F-EEIER AT Grokster Z5H » BEREL Sony 22 Z AHEHL > » 5]
ANEEFNE 271 1k b THA S [RAERIEE - BN (FRERTREERE IR Al 2 S5 =REREAE™ - (EE1F
FE ARG IRE S Z BB R R A R AR AT LSRRI » TREG LA S R R AIE B
I ERHEEET A AN TR « it > Z{FEEAC MBEREERET  FZEHMEZ
¥ - [FRFH Grokster K Z1% » BU Nl BN K 5 (R ARG Z BBAZEN: - TRTER

252 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984)

23 d Sony kI~ BAI2 271 iFcHMART2 UL PSR LHL T f]d-\ = Sony % P (Sony Rule) > 7=
7 #2 % Sony % >k R R (Sony Safe Harbor Rule ) % Eﬂ*i B # 2 9 7414 T Sony Rule g Sony %
B BRI A2 BB AT LT - # % TSony RAY, - #F;?f"‘i o “The parties and many of the
amici in this case think the key to resolving it is the Sony rule and, in particular, what it means for a product to be
‘capable of commercially significant noninfringing uses.”” MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 933
(2005). See also “..rejecting Google’s claim that Sony barred contributory liability because the plaintiff” had not
based its claim of infringement on the design of Google’s search engine and the Sony rule does not immunize
Google from other sources of contributory liability’” BMG Rights Management (US) LLC v. Cox Communications,
Inc., 199 F.Supp.3d 958 (E.D. Va. 2016) ( citing from Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 975
(9th Cir. 2007)).

254 “For the same reasons that Sony took the staple-article doctrine of patent law as a model for its copyright safe-
harbor mle the inducement rule, too, is a sensible one for copyright.” MGM Studios, Inc., 545 U.S. 913, at 936 .
23 3 F WA OHNEERRFA- B G A FEEENL > A BRI AH N BERRZ G L R
B R R E T 2 - A ETRR] S FOTR AL G - R TR BN - e A
BEOTHERNZERFHARF T HAFTRER T IR > P 2 MEZE > %28 > F 161-
164 (2011)-

256 «_copyright holders at least potentially have other tools available to reduce piracy and to abate whatever threat
it poses to creative production.. a copyright holder may proceed against a technology provider where a provable
specific intent to infringe (of the kind the Court describes) is present”. MGM Studios, Inc., 545 U.S. 913, at 962-
63 ( Breyer, J., concurring).
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51 Sony 2. Grokster Z&.Z FIETHRAE Ry HIEE ~ Bt FAABEFRAI R
HIEZEE b AHERS 2 HE -

- # FEF Bt Sony R LS I R F (R

- S FEREELEG L R RM G

Bi=nABES Sony ZEHh > FEHIETFREABEANARS ' S ERER % - HEIRA
Aeai Rz TSR EEDER G, <R o (RFIAEIHE Y - e Ab RS (REEES |
{755 8 TR 8 SR ETERAZ LAY » (E R AN ZE RS [ A A MR (S - A7 AR
HAAOR -

(=) $RE

AiEEbtee sy BIES LIRSS 8 TS 8 " Mg & 7 e ppeor 0 » L HE - W4T
AR URBEESER A Lo AHEPAHEFCSFP TG 2 BB D BT EERAR
FHANNAIRZ BN A SR - FERMBHANEZEHEZFR - AR
NSRRI 2 G HEEVIET TR AR - BUAAR BAE A B IR, T HEF AT BARRR H1 > 25
BREF] > EREB AL Y ERFE8 - 200 sl T S FAEERDR ) FER e
R T EERE A DI FIBREERE > EIY » BT MEhRIMESREHE » (R NS B
H 533N —E Z R 2 5520 » FEDUERE T {RMERER R BB | 2 BIP -

[EI0E AR IAREMNE M E R A B A it T s REDER G o DA
AR R BANE A e ERE R E AT | 2 BHY RS KR

B7 g L > w2650 F 189 -

258 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429.

259 «_Chief Justice Hughes spoke as follows respecting the copyright monopoly granted by Congress, ‘The sole
interest of the United States and the primary object in conferring the monopoly lie in the general benefits derived
by the public from the labors of authors.’ It is said that reward to the author or artist serves to induce release to the
public of the products of his creative genius.” Sony Corp. of Am, 464 U.S. 417 , at 429 (quoting United States v.
Paramount Pictures, Inc., 334 U.S. 131, 158 (1948)).

W0 Lo g s P w27 | O128-29 0 32123 -
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PERDIE < B A ZE M Ry AN ZE Z B HIMR?et - i sl RS2 L EDRRR | FRFEE(FiiAe
SMEZ IR e (IR A P AR SR AL - A AR B A ] PR R R
LM ERER R - 2R e AiHR 2 B2 o SCEFREAMREERE S Z (LR
JFAI - BAEURITE 2 i (R RE AR D 5 R 25 AR A ) Z SR SR RIS - Sl e (R AR B
AL > FEEES 1 RS 8 THE 8 AN » BLL T RN R E M E il 2D | K

EBE > riEABE TR Z TS R -
(=) ¥Firjgiz 2224

meE AR B FREA Z ILAH B2 B G RIS < AINE k& R A Z BE R
fERE (monopoly privileges) IR MR » JRIELLRIESAA Az R 22 H A - FIARK
TEIG ZAEFS - (R B ERE AR S 2RI R A RIS R 2 Az - ARG R E
HUAUE 2B BRI SEA s » B RGP HRIRRE - NI S e SA AL
RN > R BEILAHN EFHEASGEIH A RIERR ZH BT - SUHELRERA
P 2 Bt - IWAEEIEEER A RREL ARG 2 Flax -

S ESBABARE T FRRA 2 P A

SRR Z BN ERERE » (R Ry AR BT T R NHAAI ELSH B (E RE I AT T3 I B 57 74
BAHTTAR B TR - BUR SRR KNI M &7 AR T 21T R INEL A

1 Sony Corp. of Am, 464 U.S. 417, at 439 n.19.

262 “This quotation confirms the observation in the previous paragraph that the Supreme Court was referring to
the underlying rights-limiting rationale for patent and copyright law rather than the historic roots of secondary
liability rules because trademark law shares those torts roots with patent and copyright law.” David W. Barnes,
Abuse of Supreme Court Precedent: The “Historic Kinship”, 16 Chi. -Kent J. Intell. Prop. 85, 89 n.8 (2016). See
also Mark Batholomew and John Tehranian, The Secret Life of Legal Doctrine: The Divergent Evolution of
Secondary Liability in Trademark and Copyright Law, 21 Berkeley Tech. L.J. 1363, 1367 n.15 (2006).

263 <« which concludes that vicarious liability rules in patent and copyright have their historical roots in tort law,
but come from different tort principles..” Id. (citing Peter S. Mennell and David Nimmer, Unwinding Sony, 95
CAL. L. REV. 941 (2007)).

24 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 419, 429 n. 10 (1984) (quoting H. R. Rep. No.
2222, 60th Cong., 2d Sess., 7 (1909)).
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NZ (S o i At S A R R 2 BT » B R PR EE e B AT A
FFE R < BMIERIE R E - AIFTEEAIE A Z SRR AT R - Rt — 48R
&R AR ) (REAREATTEE R R R 2 SR e - DUEBHAIRE N Z REFIPREE R
RT3 F P a2 -1

e Abie sy FAEZEBN R AR A S TR 2 B R R A B R ABe R
B ERE AN B AN AR SR EEMANREREN R - DAL
MAZ B AEE 2 ETE o fral - B0 R A A ARU R E (FREARHIE AR
HZERETHERE - [EINEEE S RS B b R B SR TR e e P 2R - INIESH B EZ
MR GaEBESFmRAR R - NEHE MR RESYmn  HE R AR E
RETAE™ » RIL R AN HEZ AR SBE BANER 2 8 Ao R A 2
AR R T (T R AR IRHIR G IR A B A A IR E e i - BIH AR
BN RHEE L - (R Z et Rt A E NS FHE N L RIEA T Z R B R -

NS F RN R 5 BRI R

BeEnAbES Sony ZE > BARSEAE 271 o THEMBGFR 2EFERAT - 228
BhfE IR @R _E 2 FIET + 7Y Grokster 28 > BAHERAIE 271 fik b IHAS [IRIERE - (15
EFREANZ RS2 H e B 2 (R - s A EREs | A AL - (F & (EREAZEMT
AR > T ERRA TS - B R o B R BRI A EREE AT R
R heifh s (AR (L Z S8 0ER > A TH A2 IR e BT SR AU BHIREAE - A DA
TERARZEF IR =027 DUN LB A R ] -

E Grokster Z22 1% » i Jeifh 5 IR TEIR AL 2 BHIZEM: > &S| Grokster 3 2 58 EREAE

265 JANICE M. MUELLER, supra note 47, at 387.

266 JId., at 388 n.253.

267 Sony Corp. of Am., 464 U.S. 417 at 442.

0 5 B FRRG BF Rt Sony R RIS S LA G WP R JlE R FIERER 2 TRe e
B o M TES A2 iRy o David W. Barnes, supra note 262, at, 98 (2016).

269 Mark A. Lemley, supra note 152, at 235.
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B2 HHIHE » A1EE I DSU Med. Corp. v. JMS Co. KETE B « HA
FCHILART » BEFIE 271 1 b IEHLE . THUE ) Cintent) » (RBLELFE IR it A Ry
Ry, ZBOEEIE - AT B A B T S S AR, e R
e BN, Hewlett-Packard %R, Manville %rp 4y HREUREIE R, » B15553
(AR (T SRE A A4 © H% DSU Med. Corp. v. JMS Co.3 » BiliEle4E3 | Grokster
R AT R - HIAS ML BRaL > AT B A R 2 = AR 8
B MR TR | (specific intent) TIECAZESE & BEET - (HE(EHERT 1
BB Bl 5 AR AR 2 e B HIET o (1B » Grokster JE7RRR Byl eddh— SR
%271 {66 b U o fhS -

7® Ricoh Co., Ltd. V. Quanta Computer Inc. 28 > #ff SRR ZE(H A ELA g 55 fg T Al —
BT AT JEB A TC - RSE R F AR SR R EIEE
FR TP AR ELA SR b > S BB ol i S P e R (S A B A A A -
B2 Somy J R, Grokster F(h B (MY 20 » W Bt B R B
HIBH BRI > BN » — B SRR » 03B bt SRR r - 6
B B I » —— B AP A R BT E ISR o R i
RT3l S TS & AR ST » B R LA B ey P s
BERE » AR OSBRI FR A SR B HETE - S0ERD R
RS S R RIS (A W R R — S AR B
RS 271 166 o TR B L > LI EREE 2 W S B (i -

GO (R A A BRSNS R A 655 (S (A T2
MBI A SRR Y (07 » A R e 5 (T BRI » AR IS | 2
HE% > Sony F . Grokster 8 By HIBRHIE o DRI T30 Ay SR RS fEHEERT - TR s
TR 505 b M IR AT 7 st SRl -

270 «_Grokster or Sony ..both of those cases involved contributory infringement under copyright rather than patent
law, the principles are generally the same.” Ricoh Co., Ltd. V. Quanta Computer Inc., 550 F.3d 1325 1327, 1388
(Fed. Cir. 2008).
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P FERZFEREREIARATBEEEGAH

P

I ERE AT RIS

1790 FRG e —MEFEZE - T REEFASPTA A ZEENFFA - FA
SEAENRLEC R A TREE - T EE BT A AE A 218 B EERER T |
HE 1909 F » ZFREEZEBIEFRFESN T REFEZEREARGE ZZEIEY)E . JRE
MARLAT A 2185 - BERERE - ZFEEAEE 1976 £XEIEE - JTHIHEENRFE
PHZEIT R BFR  WHHSUHEEERENEH 2R > (D AT BT AR A
{50 FHEL RIS 2 1 E R BRI « BEAATY 1976 SEEIE T EEIE Y ERHEE(T R
FUE » MESEE EEE BTN 1886 452 Harper v. Shoppell 25477 » AR HEIEHERER (T
IS AR 1911 422 Kalem Co. v. Harper Bros. 2291 » DI HIRE =
RAREST RE— D EREET R » HE 2T RARESEEEEZ R IR
W FE 2 HEERBNRIE R -

271 17 U.S.C. §501(a) “Anyone who violates any of the exclusive rights of the copyright owner as provided by
sections 106 through 122 or of the author as provided in section 106A(a), or who imports copies or phonorecords
into the United States in violation of section 602, is an infringer of the copyright or right of the author, as the case
may be.”

272 17U.S.C. §106 “Subject to sections 107 through 118, the owner of copyright under this title has the exclusive
rights to do and to authorize any of the following..” BENEDICT ATKINSON, BRIAN FITZGERALD, A SHORT
HISTORY OF COPYRIGHT: THE GENIE OF INFORMATION, 60 (2014).

23 Harper v. Shoppell, 28 F. 613 (C.C.S.D.N.Y. 1886).

TR LR A2 FIERG R L BRI DR MEAH L AR 2 RRERE R
HHF F A 25 R ‘*”‘J‘e‘@lw AFE S s TP R RN o DR L p A
PR T R F ok E LR RERR LR E M&F E o FF kAt AR
2 i“” B BB REFRDRTAZIHETRE i)?éi AR W RS I TR AR f“%lt‘fg}% L)
B AR F Rt BER S 2 %k i+ o David Haskel, 4 Good Value Chain Gone Bad.: Indirect Copyright Liability in
Perfect 10 v. Visa, 23 Berkeley Tech. L.J. 405, 411 (2008).

25 Kalem Co. v. Harper Bros., 222 U.S. 55 (1911). 42 %Rk 2 IRz | it h b q,? R =
FAriRdgz AR ’“}**«lj :2i® (dramatize) £ & Z T >  RL AR 2R IR T REH T RAL
LB AR EREE L R R R TR R ;,&a Bop mm@w
R A LR T L R P e R T TP R
g2 o PR f 4 Bt k48§ = - David Haskel, 4 Good Value Chain Gone Bad: Indirect Copyright
Liability in Perfect 10 v. Visa, 23 Berkeley Tech. L.J. 405,412 (2008). #= &4 F T £IL & * 2 EL|FTE
ARBY  RERASFPHFEATAELHE 0 F 7576 (2006) ©

276 Kalem Co. v. Harper Bros., at 62-63.

5

55



HRAEREB R 1909 FZ(FREE T BT R NBLIR RO F 5 & 2 &
Ty >y Rk " SEREZEAY | (the dance-hall line) K¢ " FHERA(FIHAY , (the landlord-
tenant line ) PT35S « HiE @ HemnEElY Herbert v. Shanley Co. ZEH1%7 » 5 R iE
EBELEERZ SR  NHEEGMD TR A BEE 2 RIETT R
BT NG - EYRNERSESEEGMN  SM0ER B DU E AN REH
bt (SRS A HER  REEFTERIVE T REE™ - &% > VAR Shapiro,
Bernstein & Co. v. H.L. Green Co. 28" » 58 1y LA Pl B BRI (50 Rt A S ET T R JEHY
HEEEN S » MEN IR FZFRE T REE (WA RZ EREEHE 2 RHTR
I - [hg 0 RER S B L EE Y FEFER] > SUREAEEFREREEE  BRE
BEIEET REIN BERET R E 2T R AR MR T R A B H SR
H ARG BB - IMAREE N ERRETREEEERERE® -

1976 FFEIERENE Sony A FIHRFESTEARE » s Al B E— PR R
JFRIZ M RS [ HAE 271 ik ¢ THRVE T 2 s rgan AR > DUE REBh IR R T
ZHERE - AL » e EME R R R BPUERRMKIELERCZ Sony
JFR - FRT s AR e A i B BRI A R - DA FIERTT B \IH S S HEHS
INRRERALE - 1° 21 4018 - HABEEERIr %R - AR H Bt =

EEER A EEE T ZARE » mEnEballE 2005 F£2 Grokster ZEtf » 5 [ A

|

7R ELF B FAEx F w215 | 32-38 (2015) -

278 David Haskel, 4 Good Value Chain Gone Bad: Indirect Copyright Liability in Perfect 10 v. Visa, 23 Berkeley
Tech. L.J. 405, 410 (2008).

29 Herbert v. Shanley Co., 242 U.S. 591 (1917).

280 David Haskel, 4 Good Value Chain Gone Bad: Indirect Copyright Liability in Perfect 10 v. Visa, 23 Berkeley
Tech. L.J. 405, 410 (2008).

8L Shapiro, Bernstein and Co. v. H.L. Green Co., 316 F.2d 304 (2d Cir. 1963). ~ %42 Z @4 F L 27 > R
BRI LB ENPLEHFH LR B T LT F RN AR I IS FEIEE 1
EREHFRERO ISP SRR ETEREAE PR F LG F L BEF L

BrxgEfE-

282 David Haskel, 4 Good Value Chain Gone Bad: Indirect Copyright Liability in Perfect 10 v. Visa, 23 Berkeley
Tech. L.J. 405, 410 (2008).

283 ROBERT P. MERGES ET AL., supra note 207, TV237 (2016).

284 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
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7% 271 fik b IHZEAG (e (1S (ERE A BRI RS2 e iz Z i Bh R R SRR R A
(L RAEFRRILRAER 21 - MISEES [RIEIR A BIPTLAS [ RRER H Ay Z B
FRISIRET R 2% B LTI FRE AR R RS LRI 2 (R T R SR o L P ]

A EFRF PR ET EHRZTHAH

R R LRI Z BN - EERES IR T R A I Z BB & - 12
B s A B S IERREERE R - I AR (cost-effective ) (e ERE
E M N E T AR TR 808 I RAGREIE RS FE 1T RE™  LEAT R fss(t
NEFEREAT R IR - FlF - RNERERIT A A JF LS T W SRR
N EZ— BRI M E A E SRS R EE R K E R T A A
IR R ERE - BB B e BB & &5 AT R R AR - AR RIIE
REBHEIIRA -

£ 1976 FE(FREENIBEIELIR - AV SOREEFREZRER P - 05 501
i a TERUE BRI T Ry ZRERR > MEAC S IR RRE R TR B RIS - B FREAZ [E 1%
RIEREZ RS - (RATE ] 7 fy T (AL RMER(E ) WBNRAER(T ) FA5 =R
H 75 [RIEET(AE 2005 £ Grokster Z - Hi AR EEFE 271 6 b THFUE
Mz RS EER R ARER 2T @A R FE A RIAEEGOEGTE
FREREMAL » AL M R AR - TR -

285 BENEDICT ATKINSON ET AL, supra note 272.

286 “explaining that at early common law, masters were strictly liable for their servants’ torts because ‘the master
was in the best position to prevent his servants’ wrongdoing by proper supervision, training, and discipline”). Mark
Batholomew and John Tehranian, supra note 262, at 1366 n.5 (2006)( citing from Thomas H. Koenig & Michael
L. Rustad, In Defense Of Tort Law 22 (2001)).

287 «“describing a theory of general deterrence, whereby potential tortfeasors factor in the cost of their accident-
producing behavior when choosing which activities to undertake” /d. (citing from Guido Calabresi, The Cost Of
Accidents: A Legal And Economic Analysis (1970)).

288 Benjamin H. Glatstein, Comment, Tertiary Copyright Liability, 71 U. CHL L. REV. 1605, 1625 (2004).

85 MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 918, 929-30 (2005).

2 2ABRF PO AT REET EHFRZPPFE2 A P L2 F ek % 1618
7204 (2007) -
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- R R EL R AR

UALEHERE(E (Vicarious Liability) JRE AR EEZ T EER(ERA] (Respondeat
Superior Liability ), ! » —f&ifi = - s LT B T EREENA B2 BT R
JHBREIEERERE - EEPRE RS EADRE TN E = A
BER R RAE RN - —ERMRA EIE IR (R 58 BIR - IR EZ R > R
DIHE TR - IR EHE - REMBMARRETREE?  TAUHARSHE#E
TR RIRY - RETEEHEEIGE » kB2 HEEE S A E FE BRI
B SEEEEE AR ESEZ HRERTRRERUEERT  DISEE
TR EERE N A2 2 82

S oWERRET EL 2 RAH

208 1952 FEERERERT - BHALE 271 ik b TS RHEMUEBL 271 ik o IHERBN R
FERRLE - il Rl B (R IR I TR B 1B A Z B Bh B4 I H (aiding and abetting )
2T AT R RERE T 03 AT Ry NIRHER R B B IR 2 Wi - DURAT R AETIR5 |

21 “The concept of vicarious copyright liability was developed in the Second Circuit as an outgrowth of the
agency principles of respondeat superior.” Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 261-62 (9th Cir.
1996) See also “Vicarious copyright liability is an ‘outgrowth’ of respondeat superior.” A&M Records, Inc. v.
Napster, Inc., 239 F.3d 1004, 1022 (9th Cir. 2001).

292 Section 219(1) “a master is subject to liability for the torts of his servants committed while acting in the scope
of their employment.” RESTATEMENT (SECOND) OF AGENCY § 219(1) (1958).

293 “Vicarious copyright liability stems from the common law doctrine of respondeat superior.. it does not depend
on the existence of a master servant or employer-employee relationship. Vicarious copyright liability extends more
broadly.” Lowrys Reports, Inc. v. Legg Mason, Inc., 271 F. Supp. 2d 737, 745 (D. Md. 2003).

294 “When the right and ability to supervise coalesce with an obvious and direct financial interest in the
exploitation of copyrighted materials— even in the absence of actual knowledge that the copyright monopoly is
being impaired— the purposes of copyright law may be best effectuated by the imposition of liability upon the
beneficiary of that exploitation.” Shapiro v. H. L. Green Co., 316 F.2d 304, 307(2d Cir. 1963).

2% MARSHALL LEAFFER, supra note 195, at 445,

2% <t is proper to impose liability on a third party because the third party is benefitting from the exploitation.”
“The purpose of imposing vicarious liability is to punish one who unfairly reaps the benefits of another’s infringing
behavior.”Artists Music, Inc. v. Reed Publishing (USA), Inc., 1994 U.S. Dist. LEXIS 6395 at *11-12 (S.D.N.Y.
May 17, 1994).

297 JANICE M. MUELLER, MUELLER ON PATENT LAW: PATENTABILITY AND VALIDITY, 17.03[A], 17-
47 (2012).
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298 Mark A. Lemley, supra note 152, at 227.

299 [d

300 Section 876 (b) “For harm resulting to a third person from the tortious conduct of another, one is subject to
liability if he.. knows that the other’s conduct constitutes a breach of duty and gives substantial assistance or
encouragement to the other so to conduct himself..” RESTATEMENT (SECOND) OF TORTS § 876 (1979).

301 A, S. Oddi, Contributory Copyright Infringement: The Tort and Technological Tensions, 64 Notre Dame L.
Rev. 47, 67 (1989).

302 Mark Bartholomew & Patrick F. McArdle, Causing Infringement, 64 VAND. L. REV. 675, 694 n.109 (2011).

303 «A defendant should not be liable for aiding and abetting until it can be shown that its actions are a ‘substantial
factor in causing the resulting tort.” /d., n. 110.

304 Charles W. Adams, supra note 25, at 670. See also Demetriades v. Kaufmann, 690 F. Supp. 289 290, 294
(S.D.N.Y. 1988).

35 A. S. Oddi, supra note 301, at 67 n.143.

306 <« _on which the Gershwin court relied, the court held that liability could be imposed on a shipper of
unauthorized ‘bootleg’ records.. provided they knew or should have known that the records were infringing. The
court concluded that the records’ low price and the manner in which the records were marketed could support a
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finding of ‘constructive knowledge’ even if actual knowledge were not shown.” Sony Corp. of Am. v. Universal
City Studios, Inc., 464 U.S. 417 419, 487-88 n.38(1984).

307 A. S. Oddi, supra note 301, at 72 .

308 Section 877 (a) “For harm resulting to a third person from the tortious conduct of another, one is subject to
liability if he a person to liability if he.. orders or induces the conduct, if he knows or should know of circumstances
that would make the conduct tortious if it were his own..” RESTATEMENT (SECOND) OF TORTS § 877 (1979).
39 A. S. Oddi, supra note 301, at 73-74 (1989).

W fe g FERAREREEF GRS D REEA LAY 87T Fa R UL FITRA LA BT
FFi Al RERAIFLFe o g 5 fiEd 22 & - Charles W. Adams,
supra note 25, at 643.
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311 “one who, with knowledge of the infringing activity, induces, causes or materially contributes to the infringing

conduct of another, may be held liable as a ‘contributory’ infringer,” Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d
1146, 1171(9th Cir. 2007).

2 2 A BEREF s B w290 2060 350 -

313 “When the right and ability to supervise coalesce with an obvious and direct financial interest in the
exploitation of copyrighted materials— even in the absence of actual knowledge that the copyright monolpoly is
being impaired.” Shapiro, Bernstein and Co. v. H.L. Green Co., 316 F.2d 304, 307 (2d Cir. 1963).

314 MARSHALL LEAFFER, supra note 195, at 445.

315 « it is proper to impose liability on a third party because the third party is benefitting from the exploitation.”
“The purpose of imposing vicarious liability is to punish one who unfairly reaps the benefits of another's infringing
behavior.”Artists Music, Inc. v. Reed Publishing (USA), Inc., 1994 U.S. Dist. LEXIS 6395 1623, 1626 (S.D.N.Y.
May 17, 1994).

316 MARSHALL LEAFFER, supra note 195, at 445.
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S5 Perfect 10 v. Google, Inc. ZEH1** » TERERE Rt [ Google 1-IERZRE 55 2 Hi4E »
EARIEFEH Google 2 [ R = INAEHE AR AIRER G 24805 - AR SFE A
RGN B R LS 2 FE - X Google fiEE—— 3 EL EHEEUAYERS > FrA &l
GRS HERIRRE » INEARIPAS @R IR ARG T AR Z #80k - RIEREE &y Google
H ERERE T R NI B EEHERE - 5991 » 1 Google Adsense B 55T » Google
PRES B E T s NEBESE R - ZAMEE Google & 1LZ&1FE » TN
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E 1y Google BRI EFEMEIT R (40 « I RO EIEFER EHL - FEDIWE
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317 <a plaintiff must allege: (1) direct copyright infringement by a third party; (2) an obvious and direct financial

interest in the exploitation of the copyrighted materials; and (3) the right and ability to supervise the infringing
activity.” Arista Records LLC v. Myxer Inc., 2011 U.S. Dist. LEXIS 109668 at *140-41 (C.D. Cal. Apr. 1, 2011).
318 Gershwin Publ. Corp. v. Columbia Artists Mgmt., 443 F.2d 1159, 1162 (2d Cir. 1971).

319 Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259 (9th Cir. 1996).

320 4., at 262.

321 4., at 263.

322 Perfect 10 v. Google, Inc., 416 F. Supp. 2d 828 (C.D. Cal. 2006).

33 4., at 857-58.
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324 Fonovisa, Inc., 76 F.3d 259, 263-64 .

325 4 & M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1023 (9th Cir. 2001).

326 Ellison v. Robertson, 357 F.3d 1072, 1079 (9th Cir. 2004). #:%p £ # > 53215 F 53 (2015) -

327 Arista Records LLC v. Myxer Inc., 2011 U.S. Dist. LEXIS 109668 (C.D. Cal. Apr. 1, 2011). & &4t 2 >t 8 =
F2s? L P REFTEFSEEBIAN I BHEPT TRZIHENT SEN LR L TR o
LTEEEN TR AL LR I TEEEHER B PR b o B TRERE S S
PR AT RARNACERAE  TEZFINEFRER? R L RAREFLLEZ RS SF
oA ME R EL PRI EF AL GBI ETE TR PRI SRR L F A R
PRERFIFEFFERL CCFRLETLANE AL B RER S RET @t R
FELIMLS > BRI ML TESFTLEETF 50 100 5 DMCA 2 BT A > BE BT HH
BREFE AT WAL I TR A ERRET E O RFRP o
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S5

DT WERETE

A 1971 527 Gershwin Publishing Corp. v. Columbia Artists Management ZEH1330 » 7%
b R dR B A R AR E T &R H AP DT R ARSI T 3t > 415155 ~ 51
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328 Id., at*96-98.

329 Id., at*107-109.

330 Gershwin Publishing Corp. v. Columbia Artists Management, 443 F.2d 1159 (2d Cir. 1971).
Y Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 264 (9th Cir. 1996).

332 Gershwin Publishing Corp., 443 F.2d 1159, at 1162. 43 p i3 % » #2255 F 144 -
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A Perfect 10, Inc. v. Visa Int 'l Service Ass 'n ZE-03%8 » ARl BB S ME B (T2 iR IT
JHagil (—) #ERRM A B ERET RETE 0 WA (Z) #EEE8 i E#
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333 “Black’s Law Dictionary defines constructive knowledge as ‘knowledge that one using reasonable care or
diligence should have, and therefore that is attributed by law to a given person.” Hecht v. R.J. Reynolds Tobacco
Co., 710 Fed. Appx. 794 796, 801-02( 11 Cir. 2017).

334 “Contributory liability requires that the secondary infringer ‘know or have reason to know’ of the direct
infringement.” (quoting Cable/Home Communication Corp. v. Network Prods., Inc., 902 F.2d 829, 845 & 846 n.
29 (11th Cir. 1990)) A & M Records, Inc. v. Napster, Inc., 239 F.3d 1004,1020 (9th Cir. 2001). See also “In the
context of contributory copyright infringement, the ‘knew or should have known’ standard is often couched in
terms of actual or constructive knowledge. Fonovisa, Inc. v. Napster Inc., 2002 U.S. Dist. LEXIS 4270 2, 15 (N.D.
Cal. Jan. 28, 2002).

335 Sega Enterprises Ltd. v. Maphia, 948 F. Supp. 923 (N.D. Cal. 1996).

3 Id., at 926. Sega 2 7 A HeAr TSR 0 WK G PR KR OGP SR Bk
48 4 « % - Sherman 5 BBS 3 Maphia i $u2 4% {7 > >73% BBS sk e i ft * # T % Sega #7 4 2 25¢
788 > Sega 3% i Sherman Ji f #£ 2 #25%4E ~ R XL A ZREF E o F R i 3 L33 Sherman E
BEE L o A R A T E o T ARE R E SR W 2 O B RE
BHEER Y BF ARG BT P R B g2 28 kAL > F 168 (2001)-

337 Sega Enterprises Ltd., 948 F. Supp., at 933.

338 Perfect 10, Inc. v. Visa Int’l Service Ass’'n, 494 F.3d 788 (9th Cir.2007).

339« one contributorily infringes when he (1) has knowledge of another’s infringement and (2) either (a)
materially contributes to or (b) induces that infringement.” Id., at 795. See also *“..one who, with knowledge of the
infringing activity, induces, causes or materially contributes to the infringing conduct of another, may be held
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liable as a ‘contributory’ infringer.. Put differently, liability exists if the defendant engages in ‘personal conduct
that encourages or assists the infringement.”” 4 & M Records, Inc. v. Napster, Inc., 239 F.3d 1004,1019 (9th Cir.
2001)( cited omitted).

340 Id., at 801.

31 g

42 “Contributory infringement itself is of two types-- personal conduct that forms part of or furthers the
infringement and contribution of machinery or goods that provide the means to infringe.” 4 & M Records, Inc. v.
Napster, Inc., 239 F.3d 1004,1022 (9th Cir. 2001)( citing from 3 MELVILLE B. NIMMER & DAVID NIMMER,
NIMMER ON COPYRIGHT, §§ 12.04[A][2] & [A][2][b] (2000)).

343 Id
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344 Perfect 10, Inc. v. Visa Int’l Service Ass’n, 494 F.3d 788 (9th Cir.2007).

35 Id. ., at 796.

36 Id. ., at 797-800.

347 “Material contribution turns on whether the activity in question ‘substantially assists’ direct infringement.
Amazon.com, 487 F.3d at 729. Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc., 658 F.3d 936 939, 943 (9th
Cir. 2011).

348 4 & M Records, Inc. v. Napster, Inc., 239 F.3d 1004,1021 (9th Cir. 2001).

39 Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146 (9th Cir. 2007). # % Perfectl0 = @ (T # Perfect10)
TNEREPFENRGF 2P et o B AR GRIER Y TEAEZH ST E B SR 2 R 5 Google
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% 2|7 Perfect 10, Inc. v. Amazon.com, Inc.487 F.3d 701(9th Cir. 2007) » £ {54k - T & 518 LB i@
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1 77

352 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
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355 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 442 (1984).
36 Id., at 439.
357 «_it need merely be capable of substantial noninfringing uses.” Id., at 442.
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358 Mark A. Lemley & R. Anthony Reese, Reducing Digital Copyright Infringement Without Restricting
Innovation, 56 Stan. L. Rev. 1345, 1354-56 (2004).

39 “Sales of staple articles of commerce, that is, technologies that are ‘suitable for substantial non-infringing use,’
are exempt from contributory liability in patent law.” Pamela Samuelson, The Generativity of Sony v. Universal:
The Intellectual Property Legacy of Justice Stevens, 74 Fordham L. Rev. 1831, 1845 (2006).

30 Id., at 1850-51.

361 1d., at 1850.
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362 <« _one who distributes a device with the object of promoting its use to infringe copyright, as shown by clear

expression or other affirmative steps taken to foster infringement, is liable for the resulting acts of infringement
by third parties.” MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 919 (2005).

363 “This inducement principle, as enunciated in Grokster III, has four elements: (1) the distribution of a device or
product, (2) acts of infringement, (3) an object of promoting its use to infringe copyright, and (4) causation.”
Columbia Pictures Industries, Inc., et al. v. Gary Fung, 710 F.3d 1020, 1032 (9th Cir. 2013).

%4 Id., at 1023-24, 1028-29. ~ % Gary Fung (™ 4 Fung) | * BitTorrent $ji¥ » 3% & % & ¥ ‘S torrent 4%
Tz T Lo —‘Ff BT OF M S EHT S22 0T i & torrent # % > Ji 2 Columbia Pictures
Industries £ H 7 E B0 325 Fung H B2 JRIF G A3 Fe A F EEBEF L i HLFi BN
PoF P ERRGANFEFTESI > L PR UL F AR T 2 .?#ﬁ‘é«)’ﬁiﬁ»?q'é%‘ B AKL
TR HIMT > LR S MLE PR T REF R ZATLP LT -2 RE WY o AN
EMA R 7 39-41 (2015) -
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A5 1SR EBAE UMG Recordings, Inc. v. Shelter Capital Partners LLC ZEf367 »
WS . EETERERS Viacom International, Inc. v. YouTube, Inc.ZEH gt~ Rf#E » 55
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365 Columbia Pictures Industries, Inc., et al., 710 F.3d 1020, at 1033.

366 7,7

367 UMG Recordings, Inc. v. Shelter Capital Partners LLC, 718 F.3d 1006, 1010 (9th Cir. 2013). See PAUL
GOLDSTEIN, GOLDSTEIN ON COPYRIGHT, § 8.1.2, p. 8:46-1 (3d ed. 2005).

368 “The service provider must ‘exert substantial influence on the activities of users.” inducement by way of the
exertion of substantial influence on the activities of users” Id., at 1010, 1030.

%% Viacom International, Inc. v. YouTube, Inc., 676 F.3d 19, 38 (2d Cir. 2012). # % Fdg ) » S B PRIRE &
—*Ff i ¥ JF,‘ T 5B A s 2 Perfect 10, Inc. v. Cybernet Ventures, Inc.3 > 4 % % MGM Studios, Inc. v.
Grokster, Ltd. s # > R JRIFE - H 1207 TP e 22 75000 - 7 oA R Y 42 BRiEEH

R 512if e IBRRZFFHFS  FP FIFiE A T @ S B3 i e BRI R F # T 2R
P S

370 Perfect 10, Inc. v. Cybernet Ventures, Inc., 167 F. Supp. 2d 1114, 1117-18 (C.D. Cal. 2001). # 4 Cybernet
Ventures 2 7 (7 4 Cybernet Ventures ) = & A g H F4rp FH F R 2 s st @2 —'ﬁ i i
SHAERHZEF L BA LA A e TE £ F sk > d Cybernet Ventures #-p* jz F & fie 3

d Rk S ¥ *‘lé," o i 4 Perfectl0 = & (T L Perfectl0) & 3&3%A & Fraesk X SRRy HIER ¥ v
4G e H PR ¢ Cybernet Ventures % & BHE 7 5 047 (AR BB R 4 R 6 R
% 0 Fletin i Cybernet Ventures iE & ¥ (548 - 7 R4 & B ? TR 74 o F 2 i E Rt Viacom
International, Inc. v. YouTube, Inc. 3P > Cybernet Ventures % 3 8 & ¥ 2 S #cMl > & & 4 s ik
Cybernet Ventures $#>> =T % 2. p % ~ *PELZ £ 315 ;Lm;}ﬂ 7+ » * Cybernet Ventures {8 2 1+ £ %2k 7|
PRIPF oREERGRY *‘ﬁ«fiﬁ%i& F R dpom 2 4 frgesh o Fpt % - a2 in i Cybernet Ventures 3

RE4IE @Y ¥ HEer ¥4 FRES o 7d S120B)ERLL LR # - See also UMG
Recordings, Inc. v. Shelter Capital Partners LLC, 718 F.3d 1006, 1030 (9th Cir. 2013).

371 Id

372 Capitol Records, LLC v. Vimeo, LLC, 972 E. Supp. 2d 500 (S.D.N.Y. Sep. 2013). & &4t £ 5§ AR4F B 5T
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373 Id., at 531-34.

374 Id., at 533-534.
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HEAD [3EE = NEei 5 ZEP” o 72 Columbia Pictures Industries, Inc., et al. v.
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RT2 R o FHAKEES  RLE &“r‘fé’ » wir 364 0 B 43 -

376 Capitol Records, LLC, 972 F. Supp. 2d 500, at 534.

377 Id., at 535.

378 Id

379 MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 919 (2005).
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380 Columbia Pictures Indus. v. Gary Fung, 710 F.3d 1020, 1034-37 (9th Cir. 2013).

381 Id., at 1036.

382 Id., at 1043.

383 Id., at 1036.

84 14

385 MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 939 (2005).

386 Tiffany A. Parcher, Comment, The Fact and Fiction of Grokster and Sony: Using Factual Comparisons to
Uncover the Legal Rule, 54 UCLA L. REV. 509, 521-522 (2006).

B R GE R KB AR Grokster B¢ 0 RArk B L AL RAFI AR TRGET S
slizigz TR M BEAXE 5 B d B2 2 R RA2 N @ o FIa tF vy > F kEd
2 A BEE i AP o Id,at519-520. 18 %% 2006 £ DSU Med. Corp. v. JMS Co. % > %ﬁ%l Grokster % ¥t

WHEREFEL R RIENE 2T EbAER AN FAAEG TAR FRE PR e

FRARY DGRBS BEF T RS PR HEEREY o FIERZ2FIRIEFTEZ O F LA
AW, W% Ao s s &2

38 Columbia Pictures Indus., 710 F.3d 1020, at 1038-39.

389 Id., at 1037-38.
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30 MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 919 (2005).

391 Columbia Pictures Indus., 710 F.3d 1020, at 1037-39 (9th Cir. 2013).

392 “Inducement liability.. the distribution of a product can itself give rise to liability where evidence shows that
the distributor intended and encouraged the product to be used to infringe.. the culpable act is not merely the
encouragement of infringement but also the distribution of the tool intended for infringing use.”/d., at 1037. (citing
from MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 940 n.13 (2005)).

393 Id

394 Id., at 1037-38.
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% ~ A & M Records, Inc. v. Napster, Inc. %

ARZEFB > Napster FRAIET N LMGEE MP3 BEEX HEVE - BHEE >
Music Share RES HEAFF B AR 2k o {5 F =& T Ski g1 s iR 5t Bl sk £y Napster 2 F =
FAES AIRSREL Napster EH#H4REF - Music Share $UESKI I P ES + MP3 1802 E %

¥ RAS i REEBRFLAPF RN AP FAERY 2] B A R
A EPREF AT AL Em T 0 F 55-56 (2003) -

396 B rP2Pii§3§i%l:}iﬁf‘ AFERETEE SAAMIATT, > PHZETH F3E5 1P T 6
(2006) -

7 2 A % g oo w3 395 0 F 5657 o B % i ¥ TP2P v R o2 7

http://www.lins.fju.edu.tw/~mao/internet/p2p.htm

398 4 & M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001).
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399 4 & M Records, Inc. v. Napster, Inc., 2000 U.S. Dist. LEXIS 6243, 54 U.S.P.Q.2d 1746 (N.D.Cal. 2000).

00 “Contributory liability requires that the secondary infringer ‘know or have reason to know’ of the direct
infringement.” (quoting Cable/Home Communication Corp. v. Network Prods., Inc., 902 F.2d 829, 845 & 846 n.
29 (11th Cir. 1990)) A & M Records, Inc., 239 F.3d 1004, at 1020 .

401 [d

402 14, at 1021.

403 Jd., at 1020 n. 5.
404 Id., at 1021-1022.
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405 14 at 1023,

406 14 at 1024,

407 In re Aimster Copyright Litig., 334 F.3d 643 (7th Cir. 2003).

408 In re Aimster Copyright Litig., 252 F. Supp. 2d 634, 640 (N.D.I11.2002).
409 In re Aimster Copyright Litig., 334 F.3d 643, at 646.
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410 14, at 649.

4 1d., at 651.

412 “If a product is capable of a noninfringing use, but it is unlikely that it will ever be put to that use, then the use
is not substantial.”Jesse M. Feder, Is Betamax Obsolete? Sony Corp. of America v. Universal City Studios, Inc. in
the Age of Napster, 37 CREIGHTON L. REV. 859, 897-98 (2004). % 2 % 3#4% > feptftd2 2| Fetjo § 2>
Rzl ~EFEZEFTTHL%H> > | 500 32132 (2007) -

43 In re Aimster Copyright Litig., 334 F.3d 643, at 648.

4% Id., at 653.
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H

-
-
i

<

424 4 & M Records, Inc., 239 F.3d 1004, at 1020-21.

425 «“We agree that if a computer system operator learns of specific infringing material available on his system and
fails to purge such material from the system, the operator knows of and contributes to direct infringement.”
(quoting Religious Tech. Ctr. v. Netcom On-Line Communication Servs., Inc., 907 F. Supp. 1361, 1373-74 (N. D.
Cal. 1995)) Id.,at 1021.

426 In re Aimster Copyright Litig., 334 F.3d , at 646.

427 Id., at 649.
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S ETARGR BT B A SR PSR R S R E IR i - S
(6 P 3 B S P 2 LB » /B B T HE PR B b AR M By
BUBLAF 257 NS EEREBh R (T - 6308 Somy TR s AL B AT
EIRRHER R L FEE LU RS U B B AT PR ES 35 Sony R
PRI B S TR A R B BB -

P EIER RS LR - BB EREEY TR B Sony FHIZ
CEEIEE R - REERTIRY: Grokster 35— R s
b1 I S Y7  Jinsburg AT R Breyer AAETBHIL Tt » 1 Grokster .2 iy
T 2 BN S BRI « ALK Napster S8 dimster % BEERE A
KIS BT A7 |+ AHREEIUETE Jinsburg AOEE R, Breyer AKE 1)
I R T AP 4

428 [d

429 Id., at 653.

430 «We therefore agree with Professor Goldstein that the Ninth Circuit erred in A&M Records, Inc. v. Napster,
Inc., 239 F.3d 1004, 1020 (9th Cir. 2001), in suggesting that actual knowledge of specific infringing uses is a
sufficient condition for deeming a facilitator a contributory infringer.”(quoting 2 PAUL GOLDSTEIN,
COPYRIGHT, § 6.1.2, p. 6:12-1 (2d ed. 2003)) In re Aimster Copyright Litig., 334 F.3d 643, at 649.
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* « MGM Studios, Inc. v. Grokster, Ltd. %

Agrf®Bt s 4 Grokster 1 StreamCast ( H i B Grokster) JA4ERE b e BB
FEF IS - BRI HE ARG AT E RS A ZHAL S MBS SRR - N
G % 0 (I E RS A s B B E R 2R SR A=
HArH P E s ZEZAEE - AR NEEUSBR BRI A B HE A% - SR
R ZE 5y SEHA LM {3 F 42 o ZZ/EHE N 58 » Grokster BH A1 T HSAT A% 22 (i B e
SIEHPEERE I EEEE - FIURFAR ST i AR 2 HIk - 38 Grokster
Rz BB A R AN R A B BRI 2 BReA™ o M i A fs 5 | A
7% 271 ik b THZMGE > W8 Ky Grokster fJERIERSS [(RIES(E -

FFFF

-~ F 4 EERE IR AR

(-) HPERETELRT

BB Sony RGRLIAPEBERGEATEIMERENR - (EAEIETEA
AR f T RIZS ) REFERIRERE - SRR E S FolpaE L2 JRRERRE - QRS E
IR MR BRI RE SR E(F(E (constructive knowledge ) ; LA HNE
B FEEE PAEEIFRERRE RIS AREAN S ARG HEAR T R RS
T I AR R ERE T REE R EAP  J1 R W S AR ST -

FEREAN TR R P L B HIEEE R E(STS e HEE 2 VE Ty R

"EHE ) IR - MEAZEGE B (FRE SRR RE Napster ZEFTHE 2

B MGM Studios, Inc. v. Grokster;, Ltd., 545 U.S. 913 (2005).

B2 Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 259 F. Supp. 2d 1029, 1032 (C.D. Cal. 2003).

B3 MGM Studios, Inc. v. Grokster, Ltd., 380 F.3d 1154 (9th Cir. 2004).

434 «_if the product at issue is capable of substantial or commercially significant noninfringing uses, then the
copyright owner must demonstrate that the defendant had reasonable knowledge of specific infringing files and
failed to act on that knowledge to prevent infringement.” /d., at 1161.
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HE  WNESRARFERER " 8H , JHEREEAMRRE > Grokster HI#3H Sony JFAI -
WOASHEE S MR B SRIEZ R T R IR /HE S AR E R TR
F1E > &R Grokster ZHEIEMBNEHETE - ITHARERE ' HERETHEE
FAE - TEBER R MELURRENT Ry b Ry HIE BLE - HZADIT Ry AREREUEAT 5 e 15 B Ky
TP BLL [REESHERBMIER - HINREBERE 2 RR P I EREEE -
Grokster J7/HETE © FHFh » iARER0 Ry Grokster RIFHEEH FIEE TG » IRAREEF
RRG R4 - (EHBEEBTEAERRETIIRE R AER Z M EME - I - #
TN UCZ RREB AT - BEREHEM N FRUREEZ - SR /S RS2 E R
NZ BT R A RERCHBI RS -

(z) AiEEEF E2RT

RZE Grokster fi£{it Z A5 R EEEIMT » (A HEAE 2 (8 2 BB MR BT e R A 18
K7 HMEHE - REERIREY S Z B - Hiidht/ Dek RIS AR > S04
HFRE B HE R E (o B SN R ZE 2 E TR - B S R B E 1)) - VAR
PRIERE B Grokster FERF R (UM ERER (L -

N R EaN

(- ) %4 13 ZRE" Sony A Al

B e Sony FAIZ B AHEETHRAY®  BE—ELaRBAEEIHEMRE
R > AMHERTT B \PESEHE MR AN R R Z A 5E  BIHEETT B N
BRI HUE - R RRERIELIT R ATE EEHEAREZ Bl - e A REM

35 14 at 1162.

436 14, at 1163-64.

437 Id., at 1164-66.

838 MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).
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HEAY WE SRS A EE IR - (WA T R AT LR EAREES
WOE - A > EERARERAFRGEEE RN REE » BUREET A LE L2
GAREMASERZECE - EEEH Sony JRRAI - Bk Abiat b LiTAG st iz
BRI Sony JRAIM » B FSERELSAREEAEEIMERM R - BIRERITR
ATE EREFREMAZEE -

Z ) 3 BAE A RERE

a e Aty (TR NIEBE ST T 5E5 ) 5" Sk AR - BURHR
FErnE ik % HIER R E M ARER] - AL A H IR R R B A E S A PIR AT IR
A EEFE BRI R D B S 2 S8 S ABe i es Z BN ~ PIEI S e A
MM SRR S (DA Napster £ B ERMiR (L VBE R REE AL 88 K s ™ -
HARNEBPEREOR e Z 384 - MBS (E & 2 NBOENER E 2 Ues - NI A
W REMAEFE 2B EEN - Sra bl b mEiAbisd fy Grokster f2{HEHAES K k%~
TTRAFEEANE 271 /& b IS [RHERUE 2 Bt > BURFAIAZ A - S S iERAs]
RIERT -

S 2 S Y

% 2 a & _Grokster & &~ . Sony F Bif * EP"’

AETL > BRFL S € EFREBTR dimster Z45H > F L _EFFERAE Napster ZZ91 > $H5R

9 Id.,at934-35. T § iz B | (fault-based liability ) — 3 > & p 7Sk > T R PF32 1 A2 LEE3= P2P &
Bt A2 FITEEERE > FEMAEY 7> % 10448 > | 89 327 (2007) -

440 [d

41 1d., at 939.

442 «“Because the criteria for making such a showing of intent are broad and open-ended, it is impossible to predict

what products or services could be the targets of new lawsuits under the Supreme Court’s new standard.” Denise

M. Howell et al., Grokking Grokster: Staying Out of Court and in Business in the Wake of the Supreme Court’s

Decision, Aug. 23, 2005,

http://www.mondaq.com/unitedstates/x/34061/trials+appealstcompensation/Grokking+Grokster+Staying+Out+

oft+Court+and-+in+Business+in+the+Wake+of+the+Supreme+Courts+Decision ( & {& i F P 2019/05/26 )
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Napster Z£ 7 {58 o ZDL o FILKALEGERY Grokster Z£H > 2551 LA dimster 222
T A B BR -

Grokster 388 FaF R Al - AR i Ebe ¥ Sony 5 Al 2 8 FHEEEIE T4 — 2
e > MBS R E A 2 FIAEE - R Sony FRAIZ EHEE - (£ LIS AKEEABURAER
Grokster A fiE(ZFESUE 58 R HL SRR RE Sony RN 28 R - 2811 - RSB TUKALERE PA Sony
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K Napster ZZjt " BEEIMZHER R | 2, » BemEBEIRIE AT IEIRE » 8 DIARZE Grokster H
HEEMAZ EE S ARZEREA Sony FHAINESS « 2L ¥/ Sony [RAI EAKE @ &5
EBIRFEF T EIVEABRY dimster ZEFTERZERE  TIREEFHIVKEEREH Napster
Grokster Z£.2 R fi# > INILE 25 H - S5 AAR KB T EFARER: Sony R Al F &R 2 5 5%

WEAFAE™ o« ARSGHF Sony ZE ~ Napster & ~ Aimster F5 55 U AR B i = AR A Grokster 28

443 Tiffany A. Parcher, Comment, supra note 386, 519.

88



Z 5 S AREE R F ~ Sony [FRIZ EAZEM: - B EER TR REREZEE - B
W2 -

89



# ¥ 2 Sony %

7

~ Napster % ~ Aimster % 2 Grokster % 2_ " fix %

Sony Z& Napster Z& | Aimster Z& Grokster Z& Grokster Z&
(EEEbD | (9th Cir) | (7th Cir) (9th Cir) RN
E | BftED VCR SErpaUREE | I 2 BEEEE | oEcUREE R E RS
= HhEgEEs | EEETGE
B | fEATE P Hirft s | HarEEsE | NEREREEHA
= SRS 5%
=ZHEEEH HEH&LI919% | BT 87% R T 90%
IH=RELLA | 899% WEL 13% | RERE %910%
W | HEIRMRE |V X X \Y% ESAE
gh | Hi#
= | Sony [FRIZ |V X X Y4 X
T | HH
= | EEEET |V % \% \% \%
* | BFEE
HEEREE | THAAR | PR WEIRE EN= ) HiZER
212 TRE B
BUTE |V -- v v M
HHENEMER | AR A A N I 5 1= HE
2 Bkar Bt
R Sony | X A E#E | REEE I | X Bz E M AR
JRRZ JEH A T RITE | AR Fl 2 W=
BEIERE | BEZARGE | BB LA | AHEELEHET | BEE EAIER | X
R 5% Lz RHEFR R Tz EERR RER BB 2
Sony [l FEHEHERE | LAEmIERE | IFEHFHILL | EEEIFEE | Al
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HEZR A S AT F AT MR[EE Sony A FEREERELE - A0 A Ginsburg KIEE K
DL Breyer NEE RE ZWEERE - ¥ Sony [FAIZ EFIEEREME TR Z Sl - 03 HISFF
P ERE R S LR AR > FLR o DRIELESY Sony RN 38 FHAZXE FESEIE - ASCHES L
REEZ HEERE RS R WS KRS (E2E ~ BAIZEM: - 1F s Sony [ HII7E
PR 2 25 K15 -

% ~ Ginsburg = 2 F P+ 258 > & 'UE[%1F Sony i R

-~ &'V #TE Sony BRI * 2 7]

Ginsburg KIAE TRy > Sony R VETREEE (FHE A Z MR R A3 F % - INBERES |
SN REAR 0.2 i A s e R R RS (E R AR B R R (RO L 2 B NS E
RN Z EIRUTBERHS HED B34 - [RIike a8 S s 8 DAJ B IR RE 5 ] 5 2R FHl Betamax 27
BEHIEERI LS - MEEE Grokster ZAFZAER > fEEBLRY Sony EHE ' KEM 1258
Betamax JETE  JEEMEIAREE » HHEINC S Betamax ZIREHE T AliR ) R TEE
1] > BRI A Betamax B4R EoRF(FRE L 565 Mo #ET H 5 Betamax
(L FHHSEAFAT 9% » W3 LANER] Betamax B " H'H | JEREMLE - SURZET - REK
FESREL 1T RAERY T IR ) RREREEREER] - [NIE Sony AReMEHE R 2 B 1L
FRAEYS o B Ginsburg KIEETE R » EHEAFBETZARA Sony E—HFE NG - HIELIIEEE
MREEHERE > Fh "HBE ) JEREMTRZHERE - &5 EIRGEHRE Sony Z1H
FIEHAN » 3L Sony JABefEHHAH Betamax &7A#kEL L MU LUK ARACTEAE R Gk 3

444 <«a significant number of potential uses of the Betamax were noninfringing.” MGM Studios, 545 U.S. 913, at

943. ( citing from Sony, 464 U.S. 417, at 442.)
45 Id., at 944-945.
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HEEFRIFEEREMN R RN SEDRGEEEERE AR 808 2 IHMERER R - B
155 Sony JFAI » AR EHA Sony JFHIZ i HIHGE - X Ginsburg KIEEZ K A
TER DR BEEE Z IHMERE R Ry » TESEAZ IR B B 2 IMERERT IR 2 T /A
TR R HE » BRI EEESAIHMRENR - BI% EalZ UMM - &g
AT R ANGUZIRFEECEREEIRERE " R Sl - E5& Sony [RAISDUE - Bk

° 554h » Ginsburg RKIEER R/ INGEDEER "IEHEE HARAZBELFEHS - &
MERPIRFEEERECREMR " JHERERA - MBI RN RGN, B
B BN HEDE — TIHERE | Ak (ERSE R HETEEY - B E s -t A
> Aimster ZEFEHI 2 AEHE > Ginsburg ROEEF Ry » AU RFIBEERE 2 (B E RA
o FHAT /A TRZIHEER ARG TEEH, 26MEE » Wl RZLPICZEMEEZ
R JTRERR R R P IEEE IR - Twe T 'E ) ZE - IR L #E
TESSHHEE IR TR ) DUREEGIR(A - J7aEsl R OB EET -

NARZE > Ginsburg KJEETFy Grokster Fefft 2 #iG4%-F (overwhelmingly ) DU
EZHATAERZ - NHEVREEEIMEE " R AR " ik 28R
BEFE » IRz RGBS E LA A R AEREHE  BEIHMEE
[EFF R TRRIEHEE 2 BIEE R o RILEE R Grokster Wi R HERHET - N {FH

446 Id., at 951.
47 “Even if the absolute number of noninfringing files copied using the Grokster and StreamCast software is large,

it does not follow that the products are therefore put to substantial noninfringing uses and are thus immune from
liability.” Id., at 948.
448« the evidence was insufficient to demonstrate, beyond genuine debate, a reasonable prospect that substantial or
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2 5 BEE B 2 B (B E AT (S EE B R BT E

4. WNARKRAREEIMEEZERABRZHE - DaFHRNARAEREEIFREZ
GRS Rl -

(Z) m2 2 2P mR

. A EEIHMEE . TR Rfrl - EDUEIHEGE R 2 HOH) - R EEER
HEIHMRERRIFE -

2. ZEHEREIEE T R Z TEEB, - 40 Sony - SREUBGHETH ZLLE
(e 7.396 o

3. JFRHAE G 2 BB IF R R R AR RAERE 2 SR - 40 Sony k> H
FRerBRG B ET H Z EEpEE 7.3% HECE(ERE NI A F5REAER] [AEEET fy Betamax
IARKMEE R GH  BEE IR AR

commercially significant noninfringing uses were likely to develop over time.” /d.

449 Id., at 945-47.

450 “insufficient evidence in this case of both present lawful uses and of a reasonable prospect that substantial
noninfringing uses would develop over time.” Id., at 948.

451« the evidence was insufficient to demonstrate, beyond genuine debate, a reasonable prospect that substantial
or commercially significant noninfringing uses were likely to develop over time.” /d., at 950.
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43 Id., at 955.

454 “In re Aimster Copyright Litigation, 334 F.3d 643, 653 (CA7 2003) (defendant ‘failed to show that its service
is ever used for any purpose other than to infringe’ copyrights..; see Matthew Bender & Co. v. West Publ. Co., 158
F.3d 693, 706-707 (CA2 1998) (court did not require that noninfringing uses be ‘predominant,’ it merely found
that they were predominant, and therefore provided no analysis of Sony’s boundaries) /d.

455 «A person may be liable as a contributory infringer if the product or service it sells has no (or only slight) legal
use”. Id., at 956.
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456 Id., at 964-965.

7 Dawson Chemical Co. v. Rohm & Haas Co., 448 U.S. 176,198 (1980). ¢t & 4 i+ Fre X H % it » L B4 o
~Feff (propanil) X ALBIE 4 AR R E R b HBJIE AR L0 RS- it o ulg
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458 MGM Studios, 545 U.S. 913, at 950.
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49 Id., at 951.

460 1d., at 952.

61 Id., at 952-953.

462 Jd., at 954-955.

43 Dawson %z2_ 5 % 38 Id., at 950.
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44 Id., at 956.

45 Id., at 954.

466 <«conclusion as to the likely existence of a substantial market for authorized copying upon general declarations,
some survey data, and common sense.”/d., at 956.

47 “insufficient evidence in this case of both present lawful uses and of a reasonable prospect that substantial
noninfringing uses would develop over time.” /d., at 948. See also “ the evidence was insufficient to demonstrate,
beyond genuine debate, a reasonable prospect that substantial or commercially significant noninfringing uses were
likely to develop over time.” Id., at 950.

48 Id., at 960.

49 Id., at 949.
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73 «_the sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory
infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be
capable of substantial noninfringing uses.” Sony Corp. of Am., 464 U.S. 417, at 442.
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4% MGM Studios, 545 U.S. 913, at 944 n. 1.

475 Matthew Bender & Co. v. West Publ. Co., 158 F.3d 693, 706-07 (CA2 1998). * % ¢ > West Publishing Co.

% West Publishing Corp.( & st West ) % f8 1 9% £ R FH 282 & 52 fr 2 %] 74 - Matthew Bender & Company,

Inc. (™ £ Bender) £ HyperLaw, Inc. (™ # HyperLaw ) » Bender {r HyperLaw #-% West = & F 2 | /B
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476 <« patent law’s ‘staple article of commerce’ doctrine, ibid., under which a distributor of a product is not liable

for patent infringement by its customers unless that product is ‘unsuited for any’ commercial noninfringing use.”

Dawson Chemical Co. v. Rohm & Haas Co., 448 U.S. 176, 198 (1980).

477 Cable/Home Communication Corp. v. Network Productions, 902 F. 2d 829 (11th Cir. 1990).

478 Vault Corp. v. Quaid Software, Ltd., 847 F.2d 255 (5th Cir. 1988). A % % * 303 1b 8 A K St £ "Lﬂiﬁ

2 T om0 4 Quaid Software RIZK - F AL A2 £ W IR 412 TR > @& Vault 2P 23 § § 1

AT TF 2 f48 > Vault 2 2 F]2 v 5 Quaid Software = 7 i f i Bt iR F T o
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4% MGM Studios, 545 U.S. 913, at 958.262
480 Vault Corp., 847 F.2d 255, at 262.
481 JId., at 1338-39.
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483 «_a ‘nonstaple’ article, that is, one that has no commercial use except in connection with respondent's patented
invention.” Id., at184.

44 C.R. Bard, Inc. v. Advanced Cardiovascular Sys, Inc., 911 F.2d 670 (Fed. Cir. 1990).

485 See CRAIG ALLEN NARD ET AL., THE LAW OF INTELLECTUAL PROPERTY, at 302 (2006).

46 C.R. Bard, Inc., 911 F.2d 670, at 671-72. See also C.R. Bard, Inc. v. Advanced Cardiovascular Sys., Inc., No.
SA CV 88-646-JSL, slip op. at 1-7 (C.D. Cal. July 28, 1989). % »t & 5k # 7% £ jis (PTCA) ¥ 2 %‘,? ’
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7 Id., at 674-75.

488 Id., at 674-75.

8 Fromberg, Inc. v. Thornhill, 315 F.2d 407 (5th Cir. 1963).

490 Id., at 415.

491 « non-infringing uses are substantial when they are not unusual, far-fetched, illusory, impractical, occasional,
aberrant, or experimental.” Vita-Mix Corp. v. Basic Holding, Inc., 581 F.3d 1317 1320, 1327 (Fed. Cir. 2009). See
also “..occasional and aberrant use of these products, where they are clearly designed to be used in a system
specified in the claims of the patent, does not rise to the level of ‘a staple article or commodity of commerce
suitable for substantial non-infringing use.”” Preemption Devices v. Minnesota Min. & Mfg. Co., 630 F. Supp. 463,
471 n.10 (E.D.Pa 1985)( aff’d in part, vacated and remanded on other grounds.)
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4% Id., at 1579.
497 Id., at 1579-80.
4% See Ricoh Co., 550 F.3d 1325, at 1337-38; Hodosh, 833 F.2d 1575, at 1580.
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49 C.R. Bard, 911 F.2d 670, at 674.

500 «““In assessing whether a product is a staple article of commerce, the quality, quantity and efficiency of the
suggested alternate uses are to be considered.” Reynolds Metals Co. v. Aluminum Co. of America, 457 F. Supp. 482,
509 (N.D. Ind. 1978), cited in Oxy Metal Indus. Corp. v. Quin-Tec, Inc., 216 U.S.P.Q. 318, 324 (E.D. Mich. 1982)”
Haworth, Inc. v. Herman Miller, 1994 U.S. Dist. LEXIS 20820 3, 31.
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803 Columbia Pictures Industries, Inc., et al. v. Gary Fung, 710 F.3d 1020, 1032 (2013).

604 <«Unlike contributory infringement, knowledge is not an element of vicarious liability.” (quoting 3 NIMMER
ON COPYRIGHT § 12.04[A][1], at 12-70.” Religious Tech. Ctr. v. Netcom OnLine Communication Servs., Inc.,
907 F. Supp. 1361, 1369.

605 “a defendant is a contributory infringer if it (1) has knowledge of a third party’s infringing activity, and (2)
induces, causes, or materially contributes to the infringing conduct.” Perfect 10, Inc. v. Visa Int'l Serv. Ass’n, 494
F.3d 788, 802 (9th Cir. 2007).

606 “Contributory liability requires that the secondary infringer ‘know or have reason to know’ of the direct
infringement.” (quoting Cable/Home Communication Corp. v. Network Prods., Inc., 902 F.2d 829, 845 & 846 n.
29 (11th Cir. 1990)) 4 & M Records, Inc. v. Napster, Inc., 239 F.3d 1004,1020 (9th Cir. 2001).
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809 “This inducement principle, as enunciated in Grokster III, has four elements: (1) the distribution of a device or
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