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摘     要 

司法院大法官會議第352號解釋認為，土地登記涉及人民財產權益，須具備相

當的專業知識與經驗，故土地登記專業代理人既為專門職業，其執業資格依憲法

第86條第2款規定應考選銓定之。是以證照考試、專業能力及社會公益三者是具有

相當關係，此時老代書必須考試取得資格，始可執業，產生法律解釋限制既存工

作權問題。在民國70年左右，產官學界對應否考試的意見分歧爭論不斷，僵持10

年之久。雖經司法解釋後，依然未平息原從業人員之工作權問題。基此，本研究

以土地登記專業代理人為例，分析土地登記專業代理人職業起源背景、演變歷程

及業務特質等，進而探究證照考試、專業能力及社會公益三者實質關係及以證照

考試剝奪既存工作權的妥適性，而經文獻分析及訪談法制化前的老代書及合法的

土地登記專業代理人發現：證照考試與專業能力之間無明顯關係，因國家考試偏

重理論及機械式記憶，考試內容無法有效檢定專業能力。據此，司法院大法官會

議解釋就考試來剝奪既存工作權，似有違反憲法第15條規定。又訪談內容中，受

訪者皆強調實務經驗之重要，並贊成以適當方式甄試人才，淘汰不適任者，提升

業者素質。惟政府與司法機關對目的與方法之間的關聯性未加詳察，致社會問題

懸而未決。本論文末，針對研究結果試圖建議政府未來對專門職業法制化前原從

業人員工作權限制部分，尚須深思謹慎。 

關鍵詞：土地登記專業代理人、登記卡、證照考試、專業能力、工作權。
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Abstract 

Judicial Yuan Interpretation No. 352 states that the registration of land involves 

the interest of the people in their estate, and that a land registration agent who is 

capable of dealing with land registration as a profession on behalf of clients is 

required to have relevant specific knowledge and expertise. As prescribed in 

Subparagraph 2, Article 86 of the Constitution, the capacity to practice as a 

professional shall be assessed and accredited by the Examination Yuan. Since 

certification, professionalism and public service are inter-related, land registration 

agents, prior to the promulgation of the Land Act, needed to take a certification exam 

to be accredited. Yet, it may cause the problem of right to work as defined by law. 

Around 1981, different opinions on the necessity of such exam emerged from the 

industry, government, and academia, and the dispute lasted for 10 years. Although an 

interpretation was made by the Judicial Yuan, the problem still remained. Therefore, 

the present study aims to analyze the profession of land registration agent from its 

origin, evolution and practice, so as to investigate the relations among certification, 

professionalism and public service, and to discuss the appropriateness of the 

certification exam which may deprive people of their right to work. After the 

exploration of literature and interviews with the land registration agents who practiced 

their professions prior to the promulgation of the Land Act and the accredited land 



 ix

registration agents, it is found that there is no distinct relation between certification 

exams and professionalism. It is because national exams emphasize theories and 

crammed memories, and the content of the exam cannot effectively access the 

professionalism of the examinees. Therefore, the Judicial Yuan Interpretation seems 

inconsistent with the Article 15 of the Constitution. In addition, all the interviewees 

stressed the importance of practical experience and agreed to adopt appropriate 

methods to choose talents and improve the quality of land registration agents. 

However, the government and the judicial institutions did not scrutinize the relevance 

between the purpose and method, so that the social problem remained unsolved. In the 

conclusion of the present study, it is recommended that the government should pay 

particular attention to the right to work for the practitioners who practice their 

professions prior to the promulgation of regulations regarding specific professionals. 

 

 

Keywords: land registration agent, registration card, certification exam, 

professionalism, right to work 
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