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® Koehler v. The Black River Falls Iron Co. ,67 U.S. 715 (1863)
“[Directors] hold a place of trust, and by accepting the trust are obliged to execute it with fidelity, not
for their own benefit, but for the common benefit of the stockholders of the corporation.”
TRk d EEMR T RN ERARL Y ABRP O > EREFE 339 0 2005
£ 67 - F 214-215-
° B>t TFiduciary Duty , - 37> A RS- 2 438 7§ 385 TR0 % &b~ TR &S
I—i [EES %Efl‘J N ri;f*%&i}J - rﬁ;? %JTZ‘J ’?]z A2 %’L’z‘i;§‘; ri;L%’i’Z‘J °
Company Law Review Steering Group ,Modern Company Law for a Competitive Economy:
Completing the Structure Para.3.7(2000).
http://webarchive.nationalarchives.gov.uk/20081108032619/http://www.berr.gov.uk/files/file23210.
pdf (Last Visit Date : 2010/6/30)
Company Law Reform White Paper of March, 2005, Chapter 3.3.
http://webarchive.nationalarchives.gov.uk/20061209032534/http://www.dti.gov.uk/files/file25407.
pdf (Last Visit Date : 2010/6/30)
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SHRP X AP MARIEEH T4 02001 9 =4k | 119-124 -

10°_s. Sealy, The Director As Trustee, Cambridge Law Journal 83,at 89-90 (1967) ; #& 3! f F & i= »
dEEEMZERT RES A ERARNLT AR DL > P4 T 2160

1 Guth v.Loft ,Inc.,5 A. 2d 503 (1939).

“Corporate officers and directors are not permitted to use their position of trust and confidence to
further their private interests. While technically not trustees, they stand in ad fiduciary relation to the
corporation and its shareholders.”

12 John R. Van Winkle & Gary R. Welsh, Origin, Development, and Current Status of Fiduciary Duties
in Close Corporations: Has Indiana Adopted a Strict good Faith Standard? , 26 Ind. L. Rev. 1215,at
1216 (1993).
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FFREZRB R T ERGHARBAEENREE L EREHENTER
%o B ZMEEARE - AR ER Y —E T ERE B ES ZREENE
TE SRR T B4 5 (gross negligence ) | » T ZEAE 41 2 52 [
R BIEREBCER N ARSEE T EERGERNESE F - SRR T 4808
FlEr AR ; (Businessudgment Rule ) -

Koz HE AR AEBD A E BRI S AT BEIE R AT 1L 2 R A > 8
MBS Aronson v. Lewis™ Ze s HY » BTsBAIACE HEm AR o2 — i
7E (Presumption) » BI#EE A EEFEH A E 2 &= FIFFT BIVHETRIE » (%
BRI ZFN Nk - HERHE (in Good Faith) Sl EF (Honest) HYAH
EZIEREAEZBERLG > SR ERER BT A EEEERE &
EHE FEEEERSEEM LA BRI E © (HEREE AR
Black’s Law Dictionary 7 fif#fe » 885 HIET ARG HEE A S EEAT AV REERE )Y
fEfit HFAzs (Self-interest) BGE A5, (Self-dealing) &5 N &y » HZk
EHAE A HIERE E (an informed basis ) » A5 (E (Good Faith) HE
HIFE(E (honest belief) 1T R BTG AE ZixfEF » IR AT EHBEEE A
S MR ERE N A S A E £ R (due care) [ Rofiefl a8 FEN A EIHY
ST BRREEE FEES - ME AR SRt 2 N BINEEE
= KBAH - BESRNEEEABLEN Bt 2 BT E -
RIE AN EETERE Z ABIARAEZ | - B E HET BT AR E A
AR AR S HERE BN ES s ES & 2 HEE - HEE
EBIEAIAEIES - A REE A sE IRl - B A EIARE R 222 %
5o BFEREEEFR A SEE > LS HEUARER R BB AR AR
FT R RIS AR EIRIITE ] - BECREDA RO AR H g2 a8 2 A R A

w14 T 124-125 5 iR EF o AT R o P2 R4 AR 2002 F 3 Z k> F 76

> Aronson v. Lewis.473 A.2d 805 (1984).
“It is a presumption that in making a business decision the directors of a corporation acted on an
informed basis, in good faith and in the honest belief that the action taken was in the best interests of
the company. Absent an abuse of discretion, that judgment will be respected by the courts. The
burden is on the party challenging the decision to establish facts rebutting the presumption.”

% Bryan A. Garner,Black’s Law Dictionary (7" ed, West Grop, 1999) ,at 192.
FRPIE 2P 2 EFHE2ZR2my 0 ) LiEF sy 1068 02004 £ 37 > F 159 o
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— (BB ER - RENE IR Kl 2 B > HEBHEEZ A ERBATZ
BERIZR T B AR TR HIET AR 2 (RENRTE > EEREERAREZ
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reasonably available ) » #{{E/EE R EFIERCE REREEEHAYENT - ﬁ%
A ARE ARSI BEEMAREST - 52 EEEHErARI 2 EAT
BEEBHEN RSB ERESL (gross negligence ) 1’5%3[%%@2%%“ °

FRMEAREEE Y - #EPAEENEE R & (American Law Institute ,ALL) 4
R TN ELABE A © 43 HTELEEES | (Principles of Corporate Governance : Analysis
and Recommendations » DL N fEfE/AELEHFEHI) 5 4.01 (RQ)IEHTE - EFEHE
A —RE R AP EAL B UE T P& B R T 2 0 B 25, (with
care that an ordinary prudent person would reasonably be expected to exercise in a
like position and under similar circumstance ) £ 4.01 {&(C)IEW1E T 4N F 2 &
FHIEERE MIEIEE © (1) BREEHEEEABNER % (2) Bk
HIETETH Z FIBIER » /R EAEERER TEaHMEEMEER © (3) AHMHEHK
& HET R Ry A E Z f BN gS » RIE (S R8s i 2 sz w80 BRI R EE
THSEBERR o “HWAAEEE (reasonable care) FyiEE A 2 AZ4E - MifH{l
PREE R EE A FESRE  HNEENENEAFEEET » JEbial A TN
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WA—8 B2 IREEVE B $THESE R ESRS - BT B HHH
Tt MIEE—HY - E BB AR Em s HETER] » AT EE RIS E
R ze ™ > FEERT > S EE T ERENG  BEBBTHANEE

©oplUE s FEF AL OYHENER] > 0 L A FAREY 178 02007 E 97 » F 186 11T o
kB P iz4l s T 5157 -

H < 547 T Adirector or officer who makes a business judgment in good faith fulfills his duty [of
care] if the director or officer : (1) is not interested in the subject of his business judgment; (2) is
informed with respect to the subject of his business judgment to the extent he reasonably believe to
be appropriate under the circumstances; and (3) rationally believes that his business judgment is in
the best interest of the company. |

P g gy FApenl At %2R FTL42 T 8182
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HAIHIFIE B R A BB Z H A 51T R (Director Self-dealing ) » {45
RGZ—HIRAF] S RAFEZES  NHEEFEE 25 R RS 54
AR (5 o IR S e IR BRI R AR G FTELE BT ZAE - X
G2~ REENEHEARFERM A Hiff i3 5 E 2 sl Sl 2 > i 59
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R EERM S - (HIN R MR R Z B AGRE - MIERH28uR2 - B
13 5 2 53— 7 o] ARG 43 2 R AREE - RERT S REAR T AR ELA AR5 -

FHREEEA T Rl BT ERIG AL S 2 AR E FIEE (illegal ) »
NwmEAFEREE A EEH - AEBEEATH G - SEBCAERIC 2 BB &
ARSI AR A L SRS EE 5 - [ ER
BT RZE A FEHE B BN KA @ 2 B 8GR S EBU AT B 7E

" #aps /5P (Entire Faimess) 2 EAEE Y BIEMIRIEEY R
5175 (3Eit) -

% Pepper v. Litton ,308 U. S. 295,311 (1939).
“a breach of the fiduciary standards of conduct which he owes the corporation, its stockholders, and
creditors. He who is in such a fiduciary position cannot serve himself first and his cestuis second. He
cannot manipulate the affairs of his corporation to their detriment and in disregard of the standards of
common decency and honesty. He cannot, by the intervention of a corporate entity, violate the
ancient precept against serving two masters. He cannot, by the use of the corporate device, avail
himself of privileges normally permitted outsiders in a race of creditors. He cannot utilize his inside
information and his strategic position for his own preferment. He cannot violate rules of fair play by
doing indirectly through the corporation what he could not do directly. He cannot use his power for
his personal advantage and to the detriment of the stockholders and creditors, no matter how
absolute in terms that power may be and no matter how meticulous he is to satisfy technical
requirements. For that power is at all times subject to the equitable limitation that it may not be
exercised for the aggrandisement, preference, or advantage of the fiduciary to the exclusion or
detriment of the cestuis. Where there is a violation of those principles, equity will undo the wrong or
intervene to prevent its consummation.”

 KRH > kirdls T 4L
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G T ERGHEAEANERG I ESE EELZE5TIREE > HENEH
(informed) 135 TRr{ER 2 HE™ -

SFEARE SN 2R SR (TR R IR A E - DS R BN A=A Ry
Bl - SR RIRIEA T ER SR NE R AR R ES > AR EEE AR ERT
HE I - SR AT (b FE DN R DA R R B A e
AT AN E R E arE > T RAWT SRR R IAOK S - S BUFE K& hE
t—FEHEE > B T RAES (Fat Cats) > R - SEEEIE 7, 2008 4£ 10 [

1 HimiE 2008 FEEX &K fE A ZE | (Emergency Economic Stabilization Act of
2008 ) » FAEMF B ER 52 F 22 e B T H B G e 2 S IRETE » A6 2009

R 4l T 176 -

" i %4, FHiE68) F 850

™ See Lewis v. Vogelstein, 699 A.2d 327,338(1997).

2 Del. Gen. Corp. Law § 141(h):
"Unless otherwise restricted by the certificate of incorpomtion or by laws, the board of directors
shall have the authority to fix 1e compensation of directors."

Pmpad ERAIGE E 4 ARITE S P FH AR RIES S F Rk § 126 3 0 2009
E40 5 F 1o
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FHa 2L AERFFELAY
3 H 12 H > SHimm—IE " IREAEEAZE | ( American Recovery and Reinvestment
Act of 2009 - fiifE " ARRA |) 1ERsffi7e » FRE PSS 7001 fr(b) R i 2k Rtk
BT e & B EIEAE - B SRRz e R g | MEEES
FZ& | (Trouble Asset Relief Problem, TARP) &7 [Rl#Z F{EE L EAVESRIZES - 1Y
EREERH AASPEEEAB MU EREH AT NG IR £/ 4L
SRR o HSSEE 4T > SRR AR A IR S A - H T IRFIBIRLSE
(restricted stock ) AN R DAL R AEHEHN =70 2 — - ZRIEBURF#H
BB T T E ST A E » Rl AL IREIE R A FR & m < B L 47
AT HEEEMELTEFETE  RE R LA ERESZ BT B EmRE
ATHEEIAESETE  REIAI RN A= PSS NS E R mt & T - FRitt
ZAh FEZ AN A E 2 @SR AL R ht#r & fm L B 1 PR IR
2 RS AFTEE T #E %4 ) (Golden Parachute Payment) 2 (B IEIE<:" » LU

il

™ See ARRA Sec. 7001(b):
™ The standards established under paragraph (2) shall include the following: (A) Limits on
compensation that exclude incentives for senior executive officers of the TARP recipient to take
unnecessary and excessive risks that threaten the value of such recipient during the period in which
any obligation arising from financial assistance provided under the TARP remains outstanding. (B)
A provision for the recovery by such TARP recipient of any bonus, retention award, or incentive
compensation paid to a senior executive officer and any of the next 20 most highly-compensated
employees of the TARP recipient based on statements of earnings, revenues, gains, or other criteria
that are later found to be materially inaccurate. (C) A prohibition on such TARP recipient making
any golden parachute payment to a senior executive officer or any of the next 5 most
highly-compensated employees of the TARP recipient during the period in which any obligation
arising from financial assistance provided under the TARP remains outstanding. (D)(i) A prohibition
on such TARP recipient paying or accruing any bonus, retention award, or incentive compensation
during the period in which any obligation arising from financial assistance provided under the TARP
remains outstanding, except that any prohibition developed under this paragraph shall not apply to
the payment of long-term restricted stock by such TARP recipient, provided that such long-term
restricted stock— (1) does not fully vest during the period in which any obligation arising from
financial assistance provided to that TARP recipient remains outstanding; (I1) has a value in an
amount that is not greater than \1/3\ of the total amount of annual compensation of the employee
receiving the stock; and (I11) is subject to such other terms and conditions as the Secretary may
determine is in the public interest. (ii) The prohibition required under clause (i) shall apply as follows:
"(1) For any financial institution that received financial assistance provided under the TARP equal to
less than $25,000,000, the prohibition shall apply only to the most highly compensated employee of
the financial institution. (I1) For any financial institution that received financial assistance provided
under the TARP equal to at least $25,000,000, but less than $250,000,000, the prohibition shall apply
to at least the 5 most highly-compensated employees of the financial institution, or such higher
number as the Secretary may determine is in the public interest with respect to any TARP recipient.
(1) For any financial institution that received financial assistance provided under the TARP equal to
at least$250,000,000, but less than $500,000,000, the prohibition shall apply to the senior executive
officers and at least the 10 next most highly-compensated employees, or such higher number as the
Secretary may determine is in the public interest with respect to any TARP recipient. (IV) For any
financial institution that received financial assistance provided under the TARP equal to
$500,000,000 or more, the prohibition shall apply to the senior executive officers and at least the 20
next most highly-compensated employees, or such higher number as the Secretary may determine is
in the public interest with respect to any TARP recipient. (iii) The prohibition required under clause
(i) shall not be construed to prohibit any bonus payment required to be paid pursuant to a written
employment contract executed on or before February 11, 2009, as such valid employment contracts
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( Competition ) =fERIFE :
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(—) EHUAEpg2EME (Taking Business Opportunity )

TEAEIRE R T HEREN RS LTI BNAEEE 2 &
MR A TG 2 50E » B4 B FLNf AR Guth v. Loft, Inc’®—2%&
o I o S (EPE M R A B TS _ATRE A S - Haig e 2 AE G A E]
—RERSEIE - BN A BB S AR - AIE S REHE ISR EHE CHTE
ZrERE > NS Z B ERE GEAN TR 2 2 EEMR %Y HEEHC
HisZ e e N S E AT RS - L e BB AT e - A3
HEHRANZ EEFRKIEEREFMBEN AR 2z BIHERE (A
H)) REEFHA SR EA MG HEE ARG HEESHILES ZME - 7]

IRECEMRE YR Eal AR sA T AE

(=) {FHAEEESER (Use of CorporateAssets or Information )

HERELENFIEHEAFZERE WA BWESE Y MERER AT ZEEM
FoH O B2 Mg - ARSI AEE - R EAERZAUS SRR - 5

are determined by the Secretary or the designee of the Secretary. (E) A prohibition on any
compensation plan that would encourage manipulation of the reported earnings of such TARP
recipient to enhance the compensation of any of its employees. (F) A requirement for the
establishment of a Board Compensation Committee that meets the requirements of subsection (c).”

75 James D. Cox & Thomas Lee Hazen & F. Hodge O'Neal, Corporations (2" ed. 1997) ,at 235.

® Guthv. Loft, Inc., 5 A. 2d 503,513-514 ( 1939).
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(=) WiEfT R (Competition)

HEBLEREE (AL FrfET 2 A SPEEFERAISE 5.06 R e EER
15 R A AR mm B A SIEHEH TR > BRIE(D) AFIRZEEET R AT R =
Bz > AN E S THE R 2 EHEE » S SRR S RS T A
ZHEE S (2) (FIaBMNZA e E RS E T B GBI T - BREFZE
PR EEFEFILAE (authorized in advance ) E(EE{eHLAE (ratified) ;5 (3) &EE
RN A Ze BT 28BS e T By 2 Sl 2 T R AFIE R A R BRI A EE R
itk BB 2T R AN T EE 2 RE - EHEBERGEST IR ESEN
HER 2 HITEE - R RERA TN IEAR 2 ENEEEME  HE S
F#ZEE IR A TSN E] H e - 5028y ot A DUEREREN - REk e s 4
FIEEZEMERA TR EE - W ASMSEAANEY : B
TRAEHATRZ ERECEFEWE » TNl ERES LT AT
% SAEIERE R IBE - (e e A F a2 B N [FIRG X
B RS AFTE  BhERET A EEEY - gEERE
NEESHE N MG IRIE T A B & E 2 Sa BT » SR ST Ry E PR A B
R RN EES  REBHREZWE - ERHAFIBERZ HETEHHEEH -
WAREESH A B REEE M AEEEH BN EREE R 2 AR » Q1S DU
T ST AR IR AN ERE R EEH A\ EEE &S [H
B ELECERIRR 2 A WS BUE BB - IRA] B E R EECEE AR EE

BARRH o kAl T 4T

" ALI, Prin. Corp. Gov.§ 5.06:
“Directors and senior executives may not advance their pecuniary interests by engaging in
competition with the corporation unless either:(1) Any reasonably foreseeable harm to the
corporation from such competition is outweighed by the benefit that the corporation may reasonably
be expected to derive from allowing the competition to take place, or there is no reasonably
foreseeable harm to the corporation from such competition;(2) The competition is authorized in
advance or ratified, following disclosure concerning the conflict of interest and the competition, by
disinterested directors...; or(3) The competition is authorized in advance or ratified, following such
disclosure, by disinterested shareholders, and the shareholders' action is not equivalent to a waste of
corporate assets.”

323 073% Foirld T 322323
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i N e =& eAE Weinberger v. UOP Inc. %2 St bty » 45 32
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8 Del. Gen. Corp. Law §144 :
™ (a) No contract or transaction between a corporation and 1 or more of its directors or officers, or
between a corporation and any other corporation, partnership, association, or other organization in
which 1 or more of its directors or officers, are directors or officers, or have a financial interest, shall
be void or voidable solely for this reason, or solely because the director or officer is present at or
participates in the meeting of the board or committee which authorizes the contract or transaction, or
solely because any such director's or officer's votes are counted for such purpose, if:(1) The material
facts as to the director's or officer's relationship or interest and as to the contract or transaction are
disclosed or are known to the board of directors or the committee, and the board or committee in
good faith authorizes the contract or transaction by the affirmative votes of a majority of the
disinterested directors, even though the disinterested directors be less than a quorum; or(2) The
material facts as to the director's or officer's relationship or interest and as to the contract or
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transaction are disclosed or are known to the shareholders entitled to vote thereon, and the contract
or transaction is specifically approved in good faith by vote of the shareholders; or(3) The contract
or transaction is fair as to the corporation as of the time it is authorized, approved or ratified, by the
board of directors, a committee or the shareholders.”

Torrd v R R 2P JIERELEED 2P RRAAE Y (2)0 §
5> 2002 & 5% > F 107 -

8 |ewis v. Vogelstein,699 A.2d 327, 334 (1997).
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ALL, Prin.Corp.Gov. § 7.18:
“(c) A plaintiff bears the burden of proving causation and the amount of damages suffered by, or
other recovery due to, the corporation or the shareholders as the result of a defendant's violation of
a standard of conduct set forth in Part IV, Part V, or Part VVI. The court may permit a defendant to
offset against such liability any gains to the corporation that the defendant can establish arose out of
the same transaction and whose recognition in this manner is not contrary to public policy.”
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exculpation ,exculpatory provision ) - AEFF/ANE DIERERFAIHEE: (eliminating) =

119 Smith v. Van Gorkom ,188 A.2d 858 (1985).

120 Smith v. Van Gorkom ,188 A.2d 858,875-878 (1985).

12 Del. Gen. Corp. Law § 102(b)(7):
“In addition to the matters required to be set forth in the certificate of incorporation by subsection
(a) of this section, the certificate of incorporation may also contain any or all of the following
matters: (7) A provision eliminating or limiting the personal liability of a director to the corporation
or its stockholders for monetary damages for breach of fiduciary duty as a director, provided that
such provision shall not eliminate or limit the liability of a director: (i) For any breach of the
director's duty of loyalty to the corporation or its stockholders; (ii) for acts or omissions not in good
faith or which involve intentional misconduct or a knowing violation of law; (iii) under § 174 of
this title; or (iv) for any transaction from which the director derived an improper personal benefit.
No such provision shall eliminate or limit the liability of a director for any act or omission
occurring prior to the date when such provision becomes effective. All references in this paragraph
to a director shall also be deemed to refer (x) to a member of the governing body of a corporation
which is not authorized to issue capital stock, and (y) to such other person or persons, if any, who,
pursuant to a provision of the certificate of incorporation in accordance with § 141(a) of this title,
exercise or perform any of the powers or duties otherwise conferred or imposed upon the board of
directors by this title.”
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122 ALL, Prin. Corp. Gov. §7.19:
“Except as otherwise provided by statute, if a failure by a director [§ 1.13] or an officer [§ 1.27] to
meet the standard of conduct specified in Part IV (Duty of Care and the Business Judgment Rule)
did not either:(1) Involve a knowing and culpable violation of law by the director or officer;(2)
Show a conscious disregard for the duty of the director or officer to the corporation under
circumstances in which the director or officer was aware that the conduct or omission created an
unjustified risk of serious injury to the corporation; or (3) Constitute a sustained and unexcused
pattern of inattention that amounted to an abdication of the defendant's duty to the corporation;and
the director or officer, or an associate [§ 1.03], did not receive a benefit that was improper under
Part V (Duty of Fair Dealing), then a provision in a certificate of incorporation that limits damages
against an officer or a director for such failure to an amount not less than such person's annual
compensation from the corporation should be given effect, if the provision is adopted by a vote of
disinterested shareholders [8§ 1.16] after disclosure [§ 1.14(b)] concerning the provision, may be
repealed by the shareholders at any annual meeting without prior action by the board, and does not
reduce liability with respect to pending actions or losses incurred prior to its adoption.”
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126 Del. Gen. Corp. Law § 145(g):
“(g) A corporation shall have power to purchase and maintain insurance on behalf of any person
who is or was a director, officer, employee or agent of the corporation, or is or was serving at the
request of the corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise against any liability asserted against such person
and incurred by such person in any such capacity, or arising out of such person's status as such,
whether or not the corporation would have the power to indemnify such person against such
liability under this section.”
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8 Harry G. Henn & John R. Alexander, Laws of Corporations (3" ed., West Publishing Co., 1983), at
1089.
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2 Morden Bus.Corp.Act § 7.46(1).
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! Model Bus. Corp. Act § 8.08:
“(a) The shareholders may remove one or more directors with or without cause unless the articles of
incorporation provide that directors may be removed only for cause.(b) If a director is elected by a
voting group of shareholders, only the shareholders of that voting group may participate in the vote to
remove him.(c) If cumulative voting is authorized, a director may not be removed if the number of
votes sufficient to elect him under cumulative voting is voted against his removal. If cumulative
voting is not authorized, a director may be removed only if the number of votes cast to remove him
exceeds the number of votes cast not to remove him.(d) A director may be removed by the
shareholders only at a meeting called for the purpose of removing him and the meeting notice must
state that the purpose, or one of the purposes, of the meeting is removal of the director.”

2 Del. Gen. Corp. Law. § 141(k):
“(k) Any director or the entire board of directors may be removed, with or without cause, by the
holders of a majority of the shares then entitled to vote at an election of directors, except as follows:
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M ERERE > ECEREEFEAF TR Ha AR ZE AN G IR ES
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FEMR(ERRRE - PREE 7.41 (FR(1)H Z[FIReFF A e (7 J5H1] (Contemporaneous
Ownership Rule ) #£° » ER S 7.04 L T BIF AL FETAZ FTA TR &
BRER DI i RARCIL A= ARIPFR ity ctunl AR 9l

o

(1) Unless the certificate of incorporation otherwise provides, in the case of a corporation whose
board is classified as provided in subsection (d) of this section, shareholders may effect such removal
only for cause; or (2) In the case of a corporation having cumulative voting, if less than the entire
board is to be removed, no director may be removed without cause if the votes cast against such
director's removal would be sufficient to elect such director if then cumulatively voted at an election
of the entire board of directors, or, if there be classes of directors, at an election of the class of
directors of which such director is a part.”
® James D. Cox & Thomas Lee Hazen, Cox & Hazen on Corporations I, at 451-2 (2003).
* See, e.g., Minn Stat Ann § 302A.223
“Subd. 2. Removal by directors. A director may be removed at any time, with or without cause, if:
(a) the director was named by the board to fill a vacancy;
(b) the shareholders have not elected directors in the interval between the time of the appointment to
fill a vacancy and the time of the removal; and
(c) a majority of the remaining directors present affirmatively vote to remove the director.”;
Mo Ann Stat § 351.317
“351.317. Directors of corporations, removal of, when, how
Any director of the corporation may be removed for cause by action of a majority of the entire board
of directors if the director to be removed shall, at the time of removal, fail to meet the qualifications
stated in the articles of incorporation or bylaws for election as a director or shall be in breach of any
agreement between such director and the corporation relating to such director's services as a director
or employee of the corporation._Notice of the proposed removal shall be given to all directors of the
corporation prior to action thereon.”;
ND Cent Code § 10-19.1-41
"8 10-19.1-41. Nonjudicial removal of directors
2. A director may be removed at any time, with or without cause, if:
a. The director was named by the board to fill a vacancy;
b. The shareholders have not elected directors in the interval between the time of the appointment
to fill a vacancy and the time of the removal; and
c. A majority of the remaining directors present affirmatively vote to remove the director.”
William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations ,Current through April
2010 Update, 2 Fletcher Cyc. Corp. § 357.
T TR R OR D RA Tdg R R A A R A SRR QUEEP D A SR H AR 3 S
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" Model Bus. Corp. Act § 8.09:
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https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.05&fn=_top&sv=Split&tc=-1&docname=MOST351.317&ordoc=0295756172&findtype=L&mt=LawSchool&db=1000229&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=6204F95C
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“(a) The [name or describe] court of the county where a corporation’s principal office (or, if none in
this state, its registered office) is located may remove a director of the corporation from office in a
proceeding commenced by or in the right of the corporation if the court finds that (1) the director
engaged in fraudulent conduct with respect to the corporation or its shareholders, grossly abused the
position of director, or intentionally inflicted harm on the corporation; and (2) considering the
director’s course of conduct and the inadequacy of other available remedies, removal would be in the
best interest of the corporation.(b) A shareholder proceeding on behalf of the corporation under
subsection (a) shall comply with all of the requirements of sub-chapter 7D, except section 7.41(1). (¢)
The court, in addition to removing the director, may bar the director from reelection for a period
prescribed by the court.(d) Nothing in this section limits the equitable powers of the court to order
other relief.”

15 Pa Cons Stat Ann § 1726(c).

“(c) Removal by the court. —Upon application of any shareholder or director, the court may remove

from office any director in case of fraudulent or dishonest acts, or gross abuse of authority or

discretion with reference to the corporation, or for any other proper cause, and may bar from office

any director so removed for a period prescribed by the court. The corporation shall be made a party to

the action and as a prerequisite to the maintenance of an action under this subsection a shareholder

shall comply with Subchapter F (relating to derivative actions).”

° See, e.g., Ala Code § 10-2B-8.09 ; Cal Corp Code § 304 ; 805 ILCS § 5/8.35 ; Tenn Code Ann §
48-18-109 ; N.Y Bus. Corp. Law § 706(d).

9 N.Y Bus. Corp. Law § 706(d).

1 William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations, Current through April

2010 Update, 2 Fletcher Cyc. Corp. § 358.
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12 Steven L. Emanuel, Corporations (4" ed., Aspen Law & Business,2002) , at 342-343.
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B3 N.Y. Bus. Corp. Law §626(a):

“An action may be brought in the right of a domestic or foreign corporation to procure a judgment
in its favor, by a holder of shares or of voting trust certificates of the corporation or of a beneficial
interest in such shares or certificates.”

4 See Ariz. Rev. Stat. Ann. § 10-049 (1977) ; Mont. Code Ann. § 35-1-514 (1981) ; Neb. Rev. Stat. §
21-2047 (1977); N.M. Stat. Ann. § 53-11-47 (1978); R.l. Gen. Laws § 7-1.1-43.1 (1969); Wash.
Rev. Code Ann. § 23A.08.460 (1969) ; W.Va. Code § 31-1-103 (1982) ; Me. Rev. Stat. Ann., tit.
13-A, § 627 (1964).

> See Cal. Corp. Code § 800(b)(1) (1977) ; N.Y. Bus. Corp. Law § 626 (1980) ; Pa. Stat. Ann., tit.15, §
1516 (1967) ; Tex. Bus. Corp. Act Ann., art. 5.14 (1980).

16 See Edgeworth v. First Nat. Bank of Chicago, 677 F.Supp. 982, 993(1988) (trust beneficiary who
received one half of income of trust that owned majority of equity in closely held corporation had
standing to sue derivatively) ; Pearce v. Superior Court, 149 Cal.App.3d 1058, 197 Cal.Rptr. 238
(1983).
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7 Gustafson v. Gustafson, 47 Wash.App. 272, 734 P.2d 949 (1987)

8 ALL, Prin Corp. Gov., Reporter's Note 1 to § 7.02.

9 Simons v. Cogan ,549 A.2d 300, 303-304 (1988)

0 Harff v. Kerkorian , 324 A.2d 215 (1974)

21 Kusner v. First Pennsylvania Corp. , 395 F.Supp. 276 (1975)

22 Hoff v. Sprayregan , 52 F.R.D. 243 (1971)

* ALI, Prin Corp. Gov., Reporter's Note 2 to § 7.02.

# See Haberman v. Washington Public Power Supply System, 109 Wash.2d 107, 744 P.2d 1032, 1061
(1987) ; Darrow v. Southdown, Inc., 574 F.2d 1333 (5th Cir.1978) ; Dodge v. First Wisconsin Trust

Co., 394 FESupp. 1124 (1975) ; Dorfman v. Chemical Bank, 56 FR.D. 363 (1972).
% ALL, Prin Corp. Gov., Reporter's Note 2 to § 7.02.
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/b2 g A (indispensable party) * - FFYABIELELLE CAAZEIE B SRS
i BRI RN AT BAEAERTRAT  IMEVI A E B ER B2 (a
nominal party defendant ) » 7RIl pl s 8 ES[E] (dismissal ) 2 5 (H53— 5 >
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(the real party plaintiff ) [ Ffea B Hifir® -
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% Harry G. Henn & John R. Alexander, Laws of Corporations (3" ed.,West Publishing Co., 1983), at
1049-50

%7 Steven L. Emanuel, supra note 12, at 342.

%8 See e.g., Edward F. BAGDON, Petitioner, v. BRIDGESTONE/FIRESTONE, INC.,Respondent.,1991 WL
11177818 (U.S.) (Appellate Petition, Motion and Filing)
“Moore's Federal Practice says the same thing: In a derivative or secondary action by corporate
stockholders against an outsider or the officers or directors of the corporation for wrongful injury to
the corporation, the corporation, if a going concern, is an indispensable party, because the primary
right sued on is that of the corporation, recovery normally accrues to it, and the stockholders are
only secondarily interested.3A Moore's Federal Practice, para. 19.13[1], 19-224-226 (emphasis
supplied; footnote omitted). See also 3B Moore's Federal Practice, para. 23.1.21[1], 23.1-100 (“the_
corporation, if a going concern, must be made a defendant, since it is indispensable, even though
the plaintiff sues upon a right which belongs to the corporation.”

% Kauffman v. Dreyfus Fund, Inc. 434 F.2d 727,734 (1970).
“Indeed, the shareholder's corporation must be made a separate party defendant, or the suit would be
dismissed for failure to include an indispensable party;and the shareholder's corporation is entitled
to answer the shareholder's complaint and defend its refusal to sue.”

¥ Harry G. Henn & John R. Alexander, supra note 26, at 1037.

%! See e.g., Brambles USA, Inc. v. Blocker ,731 F.Supp. 643, 648 (D.Del.,1990) ("a derivative plaintiff
must be a shareholder of the corporation at the time of the transaction of which he
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J5HI] ( Contemporaneous Ownership Rule )- 540 B Sa72A R HIJ( Federal Rules
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(operation of law ) MZEEAEE 5 2FLERZLEINE (FIAFEHL FLINAENES
327 %) BoERb IR AL TE R A - 1989 £F > IR\ SRS 741 (YR EE
Lz #AE -

SRETEE A SR A HETT. 1882 4F Hawes v. Oakland > e 2 #k
B0 5 AR L B R A A () B8 T A SR A E N DAY MY EA N R
MR B RS TA Z ST B8 N AFe S 2 B AR AT ER A B - HE BRI R
RIFE3R S A BB AR » — RS R nTIBER 2 1903 SF AR R N & = A e
=7 Home Fire Insurance Co. v. Barber —2&3%¢ » #E25 22 (kb by » [RRSE T B
HNEEIRE  ZIEEGRMFIEE o BB E AN AN EfT R HYMEE
R BRSSO » AP HAS LIRS » 0 o2 A R R R A 2
I A N EFz (unjust enrichment ) » 5% R FTig R~ B HAR TR et 25
FIAFRS I - i K EIR AR TR A 8 - BRIt 9 - 3% R R i
PN AT G K DIBRE RN R B (AU NS A B R ET B2 A EI
0y > DIBREEATEENY TIEEREE Y2 | (Litigating Purchased Grievance ) * o

complain...... and must also maintain that status throughout the lawsuit") ; Schilling v. Belcher. 582
F.2d 995, 996 (5th Cir.1978)("a shareholder who sell his stock pending appeal of a favorable
judgment in a shareholder’s derivative suit........Jose standing to further prosecute or defend the
case”)

¥ Fed. R. Civ. P. 23.1(b)(1):
o that the plaintiff was a shareholder or member at the time of the transaction complained of, or
that the plaintiff's share or membership later devolved on it by operation of law.”

% Del. Gen. Corp. Law. §327:
“In any derivative suit instituted by a stockholder of a corporation, it shall be averred in the
complaint that the plaintiff was a stockholder of the corporation at the time of the transaction of
which such stockholder complains or that such stockholder's stock thereafter devolved upon such
stockholder by operation of law.”

¥ Model Bus. Corp. Act § 7.41:
“the shareholder may not commence or maintain a derivative proceeding unless she was a
shareholder of the corporation at the time of the act or omission complained of.........

% Hawes v. Oakland,104 U.S. 450 (1882)

% Home Fire Insurance Co. v. Barber, 67 Neb. 644, 93 N.W. 1024 (1903)

%7 See also e.g.,Bangor Punta Operations, Inc. v. Bangor & Aroostook R. Co., 417 U.S. 703, 94 S.Ct.
2578, 41 L.Ed.2d 418 (1974) ; Courtland Manor, Inc. v. Leeds, 347 A.2d 144 (1975).

% ALI, Prin Corp. Gov., Reporter’s Note 6 to § 7.02.
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% Steven L. Emanuel, supra note 12, at 345.

0" ALLI, Prin Corp. Gov. § 7.02(a) :
“(a) A holder [8 1.22] of an equity security [§ 1.20] has standing to commence and maintain a
derivative action if the holder:(1) Acquired the equity security either (A) before the material facts
relating to the alleged wrong were publicly disclosed or were known by, or specifically
communicated to, the holder, or (B) by devolution of law, directly or indirectly, from a prior holder
who acquired the security as described in the preceding clause (A)"”
A B g LTE D Y PEREL G F o A o R B P &
FBFEMOF 2o V- 25 > d OB R DHRGE ARERAME KL PG
BT AFR- H2RE > FIFRLELT A ARMBEE LT ZE2 R
To AL RAERALZGER -
See ALL, Prin Corp. Gov. Comment c. to § 7.02(a) : ™ In determining the time of public disclosure, §
7.02(a)(1) intends a realistic test that looks to the moment when the information would have
reached and affected the securities market, not the precise moment a disclosure document was filed
or a press release issued.”

“! Pa. Bus. Corp. Law § 1516 (Purdon 1967):
“there is a strong prima facie case in favor of the claim asserted on behalf of the corporation and ...
without such suit serious injustice would result.”

%2 Cal. Corp. Code § 800(b)(1) (West Ann. Code):
“(b) No action may be instituted or maintained in right of any domestic or foreign corporation by
any holder of shares or of voting trust certificates of the corporation unless both of the following
conditions exist:(1) The plaintiff alleges in the complaint that plaintiff was a shareholder, of record
or beneficially, or the holder of voting trust certificates at the time of the transaction or any part
thereof of which plaintiff complains or that plaintiff's shares or voting trust certificates thereafter
devolved upon plaintiff by operation of law from a holder who was a holder at the time of the
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transaction or any part thereof complained of; provided, that any shareholder who does not meet
these requirements may nevertheless be allowed in the discretion of the court to maintain the action
on a preliminary showing to and determination by the court, by motion and after a hearing, at which
the court shall consider such evidence, by affidavit or testimony, as it deems material, that (i) there
is a strong prima facie case in favor of the claim asserted on behalf of the corporation, (ii) no other
similar action has been or is likely to be instituted, (iii) the plaintiff acquired the shares before there
was disclosure to the public or to the plaintiff of the wrongdoing of which plaintiff complains, (iv)
unless the action can be maintained the defendant may retain a gain derived from defendant's
willful breach of a fiduciary duty, and (v) the requested relief will not result in unjust enrichment of
the corporation or any shareholder of the corporation.”

“* Model Bus. Corp. Act § 7.41(1) ; Fed. R. Civ. P. 23.1 ; ALI Prin. Corp. Gov. § 7.02.

*“ Rifkin v. Steele Platt, 824.P.2d 32 (1991).

** Harry G. Henn & John R. Alexander, supra note 26, at 1061-62.

“® Lavine v. Gulf Coast Leaseholds, Inc., 35 Del.Ch. 539, 122 A.2d 550 (1956).

" palmer v. Morris, 316 F.2d 649 (5th Cir.1963).

8 Maclary v. Pleasant Hills Inc., 35 Del. Ch. 39, 109 A.2d 830 (1954).

“° Bateson v. Magna Oil Corp., 414 F. 2d 128 (5th Cir), cert. denied, 397 U.S. 911 (1969).

% Forbes v. Wells Beach Casino, Inc., 307 A.2d 210 (1973).

! See, e.g., Schreiber v. Bryan, 396 A.2d 512 (1978) : Brambles USA, Inc. v. Blocker, 731 F.Supp. 643,
650-51 (1990); Maclary v. Pleasant Hills, Inc., 35 Del.Ch. 39,109 A.2d 830 (1954); Goldie v. Yaker,
78 N.M. 485, 432 P.2d 841 (1967).
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52 ALLI, Prin Corp. Gov., Reporter’s Note 6 to § 7.02.

5% ALI, Prin Corp. Gov., Comment C. to § 7.02:

“Thus, in preference to the imprecise relief afforded by the “continuing wrong” doctrine, §

7.02(a)(1) adopts public disclosure of the wrong as the better cutoff point, in the belief that on

disclosure the marketplace will adjust the security's price to reflect the injury.”

Steven L. Emanuel, supra note 12,at 347.

% Lewis v. Anderson, 477 A.2d 1040,1046 (1984)
" a derivative shareholder must not only be a stockholder at the time of the alleged wrong and at
time of commencement of suit but that he must also maintain shareholder status throughout the
litigation. The purpose of such a rule is well established: to eliminate abuses associated with a
derivative suit....... "

% ALL, Prin Corp. Gov. § 7.02(a)(2):

“Continues to hold the equity security until the time of judgment, unless the failure to do so is the

result of corporate action in which the holder did not acquiesce, and either (A) the derivative action

was commenced prior to the corporate action terminating the holder's status, or (B) the court finds

that the holder is better able to represent the interests of the shareholders than any other holder who

has brought suit;”
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% See Bokat v. Getty Oil Co., 262 A.2d 246 (1970) ; Yanow v. Teal Industries, Inc., 178 Conn. 262, 422
A.2d 311 (1979) ; Breed v. Barton, 54 N.Y.2d 82, 444 N.Y.S.2d 609, 429 N.E.2d 128 (1981)
See also Portnoy v. Kawecki Berylco Industries, 607 F.2d 765 (7th Cir. 1979) ; Schupack v. Covelli,
W.D.Pa., 498 F.Supp. 704 (1980).5 28 . 7n 33 5 B 2R A F 373 LR % 2.1 155 455w >
NI ESE 3
Shelton v. Thompson, 544 So.2d 845, 848 (Ala.1989)
Merger of bank into wholly owned subsidiary of bank holding company did not deprive bank's
former stockholders of substantive standing to maintain derivative action against bank's officers
and directors who allegedly made bad or fraudulent loans in breach of their fiduciary duties with
regard to proposed merger, thereby causing injury to bank and innocent stockholders.
%1 See Lewis v. Anderson, 477 A.2d 1040,1046 (1984).
™ The two recognized exceptions to the rule are: (1) where the merger itself is the subject of a claim
of fraud; and (2) where the merger is in reality a reorganization which does not affect plaintiff's
ownership of the business enterprise.”
Kramer v. Western Pacific Industries, Inc., 546 A.2d 348,354 (1988)
“(i) if the merger itself is the subject of a claim of fraud, being perpetrated merely to deprive
shareholders of the standing to bring a derivative action; or (ii) if the merger is in reality merely a
reorganization which does not affect plaintiff's ownership in the business enterprise.”
Gabhart v. Gabhart, 267 Ind. 370, 370 N.E.2d 345 (1977).
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% Gaillard v. Natomas Co., 173 Cal.App.3d 410, 219 Cal.Rptr. 74 (1985).

% See e.g., Susman v. Lincoln Am. Corp., 587 F.2d 866 (7th Cir. 1978). , J. C. Peacock, Inc. v. Hasko,
184 Cal.App.2d 142, 151, 7 Cal.Rptr. 490, 495 (1960). , Platt Corp. v. Platt, 21 A.D.2d 116, 121,
249 N.Y.S.2d 75, 80 (1964), 15 N.Y.2d 705, 256 N.Y.S.2d 335, 204 N.E.2d 495 (1965). . Duffy v.
Cross Country Indus., Inc., 57 A.D.2d 1063, 395 N.Y.S.2d 852, 853 (1977). ; Abrams v. Occidental
Petroleum Corp., 20 F.R. Serv.2d 170 (1975). - Schlick v. Castle, 19 F.R. Serv.2d 642 1974) ;Miller
v. Steinbach, 268 F.Supp. 255 (1967) . deHaas v. Empire Petroleum Co., 300 F.Supp. 834
(1969),435 F.2d 1223 (10th Cir.1970).

% ALI, Prin Corp. Gov. , Reporter's Note 4 to § 7.02..

% Fischer v. CF & | Steel Corporation, 614 F.Supp. 450 (S.D.N.Y.1985) (permitting former

shareholders to maintain a class action for same damages)

Merritt v. Colonial Foods, Inc., 505 A.2d 757 (1986) (enjoining cash-out merger that was intended to

terminate a pending derivative action).

8 ALL, Prin Corp. Gov. , Reporter 's Note 4 to § 7.02.

" ALLI, Prin Corp. Gov., Comment e. to § 7.02.
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™ Fed.R.Civ.P.23.1 :
“The derivative action may not be maintained if it appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders or members similarly situated in enforcing the
right of the corporation or association."

2 Model Bus. Corp. Act § 7.41(2).

" ALL, Prin Corp. Gov. § 7.02.(a)(4):
" Is able to represent fairly and adequately the interests of the shareholders.”

™ALL, Prin Corp. Gov. § 7.02(c):
“(c) A director of a corporation has standing to commence and maintain a derivative action unless
the court finds that the director is unable to represent fairly and adequately the interests of the
shareholders.”

" Schupack v. Covelli,512 F.Supp. 1310,1312 (1981).
" Rule 23.1 does not require that derivative action plaintiffs have the support of a majority of the
shareholders or even that they be supported by all the minority shareholders .The true measure of
adequacy of representation under Rule 23.1 is not how many shareholders does the plaintiff
represent. Rather it is how well this representative plaintiff advances the interest of other similarly
situated shareholders. This qualitative evaluation of the adequacy of representation is frequently
expressed as a two part test. First, does the representative plaintiff vigorously and conscientiously
prosecute the action? Second, are the interests of the representative plaintiff in any way antagonistic
to the interests of the class he purports to represent? In this case there is no argument that the
plaintiff is not vigorously pursuing this action. Therefore, the question becomes one of conflict of
interests between the representative plaintiff and the shareholder class. On this question the
defendant bears the burden of proof.”
See also e.g., G. A. Enterprises v. Leisure Living Communities, Inc., 66 FR.D. 123 (1974), aff'd 517
F.2d 24 (1st Cir. 1975) ; Sweet v. Birmingham, 65 FR.D. 551 (1975).

"® Rothenberg v. Security Management Co., Inc.,667 F.2d 958,961(1982).
“Whether a particular plaintiff will fairly and adequately represent the interests of other
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~#EJ7 (the competence of the attorney representing the plaintiff ) ; (3) 2&H A
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similarly situated shareholders as required by Rule 23.1 turns upon the total facts and circumstances
of each case. Some of the factors considered by courts include: (1) indications that the plaintiff is
not the true party in interest; (2) the plaintiff's unfamiliarity with the litigation and unwillingness to
learn about the suit; (3) the degree of control exercised by the attorneys over the litigation; (4) the
degree of support received by the plaintiff from other shareholders; and (5) the lack of any personal
commitment to the action on the part of the representative plaintiff. Based upon a combination of
the aforementioned factors, we conclude that Mrs. Rothenberg would not fairly and adequately
represent the interests of the other shareholders.”

" Se e.g., Nolen v. Shaw-Walker Co., 449 F.2d 506, 509 (6th Cir. 1971).

"8 See e.g., Davis v. Comed, Inc., 619 F.2d at 593; Levine v. Berg, 79 FR.D. 95, 98 (1978).

™ See e.g., In re Com. Oil/Tesoro Pet. Sec. Lit., 484 F.Supp. 253, 263 (1979) ; Levine v. Berg, 79 FR.D.
95,98(1978) ; In re Goldchip Funding Co., 61 FR.D. 592, 594-95 (1974).

8 see Schupack v. Covelli, 512 F.Supp. 1310, 1312 (1981).

8 See e.g., Cohen v. Bloch, 507 F.Supp. 321, 326 (1980).

8 ALI, Prin Corp. Gov., Comment e. to § 7.02.

8 See Saylor v. Bastedo, 623 F.2d 230 (2d Cir. 1980).
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AR AT NI R ELSN 2 B = AIVEEsTa K A R 2 g4
Tz TSR E LS HEN AR (Business Judgment Rule ) 2 Rz 5 B4 12
TR RIRSH AT ZNER A (insider) I - JABEEE INE 46 T34 A E &8 2 HlET R
Al O - BRIEFRERCREEREH & (1) HEGA Y S (RTRARTT 2 A
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Steven L. Emanuel, supra note 12, at 350.

& Cal. Corp. Code §800(b)(2).

8 N.Y Bus. Corp. Law §626.

8 ALL, Prin Corp. Gov. § 7.02(a)(3).:
“Has complied with the demand requirement of § 7.03 (Exhaustion of Intracorporate Remedies:
The Demand Rule) or was excused by its terms” ; and § 7.03(a): “Before commencing a derivative
action, a holder or a director should be required to make a written demand upon the board of
directors of the corporation, requesting it to prosecute the action or take suitable corrective
measures, unless demand is excused under § 7.03(b). The demand should give notice to the board,
with reasonable specificity, of the essential facts relied upon to support each of the claims made
therein.”

8 Model Bus. Corp. Act Ann. § 7.42.

8 ALL, Prin Corp. Gov. § 7.03(d) and Comment f. to § 7.03.
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s RFFRLBAL
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BIERHTRAZ A BEEETSETZEG AT 55— 70 g
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- R RBALL 0

SOBIFIAL » SEEAARRRAERE T 15 S eSS AP et
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AHHIEAEITE A (the alleged wrongdoers ) : (2) ST TEAIAT TR A\ 2241
2T 5 () EEETRFETREEZBE S () EHGYEIEL TR -

% Steven L. Emanuel, supra note 12, at 353.

L ALLI, Prin Corp. Gov. § 7.04.

% Steven L. Emanuel, supra note 12, at 348.

% Harry G. Henn & John R. Alexander, supra note 26, at 1069.
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AR THSEERFER T AIaHEIGE 2 —U&EH Q) wAMEZ X517
B 2 FEAE -
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* Aronson v. Lewis, 473 A.2d 805,814 (1984).
™ Our view is that in determining demand futility the Court of Chancery in the proper exercise of its
discretion must decide whether, under the particularized facts alleged, a reasonable doubt is created
that: (1) the directors are disinterested and independent and (2) the challenged transaction was
otherwise the product of a valid exercise of business judgment. Hence, the Court of Chancery must
make two inquiries, one into the independence and disinterestedness of the directors and the other
into the substantive nature of the challenged transaction and the board's approval thereof.”

See also Levine v. Smith, 591 A.2d 194, 205 (1991).

“(1) whether threshold presumptions of director disinterest or independence are rebutted by
well-pleaded facts; and, if not, (2) whether the complaint pleads particularized facts sufficient to
create a reasonable doubt that the challenged transaction was the product of a valid exercise of
business judgment.”

% Allison on Behalf of GM.C. v. General Moters Corp., 604 F. Supp. 1106, 1114 (1985).

% Marx v. Akers, 666 N.E.2d 1034, 1040-41 (1996).

“Demand is excused because of [futility] when a complaint alleges with particularity that a
majority of the board of directors is interested in the challenged transaction...... ; (2) Demand is
excused because of futility when a complaint alleges with particularity that the board of directors
did not fully inform themselves about the challenged transaction to the extent reasonably
appropriate under the circumstances. ; (3) Demand is excused because of futility when a complaint
alleges with particularity that_the challenged transaction was so egregious on its face that it could
not have been the product of sound business judgment of the directors.”

" Steven L. Emanuel, supra note 12, at 353.
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SR RBLEBERLFRASL

HEN > BIEAEER SN fEafTam K 2 =B - B G MSAH B R RIET AR
= (Special Litigation Committee ) ¥HEHER A FItE{ T LZEGT Y
B R U ABE R B IFA 2 ks - T AP e 5 B e D IERR A%
ML IR R T PR Z ARRFTEA + = BN EAOAE R A Rofds
AKE - SRRV EEERESETS - AL - ERRIRAZ BT ZE RS
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o~ #FuFm L R € (Special Litigation Committee)

% Model Bus. Corp. Act § 7.42.

% ALI, Prin Corp. Gov.§ 7.03(b):
“(b) Demand on the board should be excused only if the plaintiff makes a specific showing that
irreparable injury to the corporation would otherwise result, and in such instances demand should
be made promptly after commencement of the action.”

100° AL, Prin Corp. Gov. Comment e. to § 7.03.

101 Kamen v. Kemper Financial Services, Inc., 908 F.2d 1338, 1343-44 (7th Cir. 1990); rev’d 111 S.
Ct.1711 (1991).

192 Aronson v. Lewis, 473 A.2d 805,813 (1984).
“Thus, even in a demand-excused case, a board has the power to appoint a committee of one or
more independent disinterested directors to determine whether the derivative action should be
pursued or dismissal sought.”

103 Steven L. Emanuel, supra note 12, at 351.
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('Special Litigation Committee ) 7 #f& » DAFES Hzs 4 i~ AL - A EHs
IRIEFZ R4 (disinterested ) ~ EHRAHNFHITAZ B EAFAEZAETRAE S
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105

FERIFTEAZ B E{E 1980 SEREA BT - RN RS RITAR S
& 2 38 0] DUTE W B B e B BT BT T RE S Es R SR S MR
HIEE R 4 PR BIFTAZ B e9EREBEFRA Y A E © FrEiE ERAER &
GEE FEREREEM (whitewash) TE' - 825 EESEUER - EEHE
FIANENESE 744 (7 RERERES (ALD FYAERAHRAIE 7.08 FI5S 7.10
PR 2 i o SRR AR B G R0 (B RITRAR B & AT
PEREE 3% Tt R IELS T HITTAZ B G FTE 2 S 2 KAVEE B 2 S0
BETAZ B GFR(ERO R E 2 Bl E A Ry ©

104 Charles W. Murdock, Corporate Governance — The Role of Special Litigation Committees, 68
Wash. L. Rev. 79, at 83.(1993)

105 Zapata Corp. v. Maldonado, 430 A.2d 786. (1981).

“We do not think that the interest taint of the board majority is per se a legal bar to the delegation of

the board's power to an independent committee composed of disinterested board members. The

committee can properly act for the corporation to move to dismiss derivative litigation that is

believed to be detrimental to the corporation's best interest.”

Steven L. Emanuel, supra note 12, at 355.

97 Model Bus. Corp. Act § 7.44

108 AL, Prin Corp. Gov.§ 7.08 & § 7.10.

106
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1£ Auerbach v. Benntt"*—Zgrh » LR HARTERHUREA R 2 BT A 1 > i P

( Expansion of the Business Judgment Rule) TG ElE /™ AN EIEE  BE[E -
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199 steven L. Emanuel, supra note 12, at 355.

19" Auerbach v. Benntt ,47 N.Y.2d 619 (1979).

11 Zapata Corp. v. Maldonado, 430 A.2d 779 (1981).

2 Houle v. Low, 556 N.E.2d 51 (1990).

Alford v. Shaw, 358 S.E.2d 323 (1987) (state supreme court withdrew its earlier opinion following
Auerbach and instead adopted a Zapata approach).

4 Roberts v. Alabama Power Co., 404 So. 2d 629 (Ala. 1981)

15 Miller v. Register & Tribune Syndicate, Inc., 336 N.W.2d 709 (lowa 1983)

116 Auerbach v. Benntt ,47 N.Y.2d 619 (1979).
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1E Burks v. Lasker™®—Z&rft » 3 RN FIE M T 2 RS EE » flT Al A
EEEE  RERR TR S E SR EE T HMAEHE > HimigeFE
SRR © AN E| R E E IR IR AT Eg U E RS E TS A
RAfIIEE 2 EE > WIERE—ALRIN A E BEF IR - & A EH 2 HE
%> ZZEGWARERE e SR > e 2 TR 58
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(=) & reE&# 2 (Two-step Approach)

MRt FEH FUNABREE R AFTRAZ R & 2R E » R EAEEm /- AR -
EZ BT 2 e AR A E R G E A5 NI T I A S EZE
f8e5E - (RIMEVZEFIE A Zapata Corp. v. Maldonado™—% « fERZZEr » [ A
RERTHAFBE HEEFEN RS 2T R WRTAGER AT 2£E9 R
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17 Auerbach v. Benntt , 47 N.Y.2d 619,630-631 (1979).
"It appears to us that the business judgment doctrine, at least in part, is grounded in the prudent
recognition that courts are ill equipped and infrequently called on to evaluate what are and must be
essentially business judgments. The authority and responsibilities vested in corporate directors both
by statute and decisional law proceed on the assumption that inescapably there can be no available
objective standard by which the correctness of every corporate decision may be measured, by the
courts or otherwise. Even if that were not the case, by definition the responsibility for business
judgments must rest with the corporate directors; their individual capabilities and experience
peculiarly qualify them for the discharge of that responsibility. Thus, absent evidence of bad faith or
fraud (of which there is none here) the courts must and properly should respect their determinations.
Derivative claims against corporate directors belong to the corporation itself. As with other
questions of corporate policy and management, the decision whether and to what extent to explore
and prosecute such claims lies within the judgment and control of the corporation's board of
directors. Necessarily such decision must be predicated on the weighing and balancing of a variety
of disparate considerations to reach a considered conclusion as to what course of action or inaction
is best calculated to protect and advance the interests of the corporation._This is the essence of the
responsibility and role of the board of directors, and courts may not intrude to interfere.”

18 Burks v. Lasker, 441 U.S. 471 (1979).

119 7apata Corp. v. Maldonado, 430 A.2d 779 (1981).
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discovery ) - HAFIAEFHHTAZ BT 2 WM - (S KRR &M - 40
AR B AR B A B - SRS B AR  SlEZRE RN AW
BEHEMER » AR EIAE 255K - AUVER AFAZ B g HBIL - 3EH
Mg B S ERERS - RIEE A B Mg -

F B BRHHE N F R AETRATE R Z A F G A R B R &2

S G RTIEK 2N El iR A Z R R - JEB R A AR B L AUE ]

ETLURERSIEATAEZEK - 52 FEHEEEILT - BER AL EE
EREEHEAEL - olfE R HAE B A S8 AR ASER AT 250K 0 1M
FERT BT ZHELT - BORIEBCHEI TSR P ERA B Y > £ PEER NHIBIE + 4F]
1T R 58— *%Z@E {EHGE L — DR AT B AT HFER
AR Ry A FIRER T HE— P S R E & AR T IR SRR K Z B - B8 ¥l
ISR IR %hf*%ﬁ%i&@ﬁ%ﬁm INEIZAER o AR AR
figz - TEBERR AT Z B FERZRST - TRIERF RS AR N BRI IR - S A

120 jonathan R. Macey & Geoffrey P. Miller., The Plaintiffs' Attorney's Role in Class Action and
Derivative Litigation: Economic Analysis and Recommendations for Reform, 58 U. Chi. L. Rev.
1,at 38 (University of Chicago Law Review) (1991).

121 7apata Corp. v. Maldonado, 430 A.2d 779,788-789 (1981).

“First, the Court should inquire into the independence and good faith of the committee and the
bases supporting its conclusions. Limited discovery may be ordered to facilitate such inquiries. The
corporation should have the burden of proving independence, good faith and a reasonable
investigation, rather than presuming independence, good faith and reasonableness. If the Court
determines either that the committee is not independent or has not shown reasonable bases for its
conclusions, or, if the Court is not satisfied for other reasons relating to the process, including but
not limited to the good faith of the committee, the Court shall deny the corporation's motion. If,_
however, the Court is satisfied under Rule 56 standards that the committee was independent and
showed reasonable bases for good faith findings and recommendations, the Court may proceed, in
its discretion, to the next step.”
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2T IR Ry B - SABEEN A AT A SR BRI TA Z FER T -

o BiEA BRI B = AR Zapata Corp. v. Maldonado — %5 » JARE(S
TERRE CHILE R (business judgment) 2 BT LUEEE' : HS— 71 -
INE R R B R R RETAZT B 2 E BT EM AR E AR RERIEE
VY EE G ERETIRA A E Y I BITRAZ B 2 ETVE T
DIEESE 2 N BEFE B GOBRETIRIVEERERF 2 1% » (T RE(ER IR
safv4hEm (unwarranted conclusion) - TCHZFEFHEBEAKAEL - A=
AR =P B S AEE N JEZE (inappropriate) ' -
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=1y

F$= P »RAE2R/IHE

SREE I AN EOR IR S R RN PR A UREFART > DA A A SRR G fE
fEaTaR oK - HEw B S > RS AR SR TR - ARZ R SRR A S
ARG - BEFSERSEETEARRISE 23.1 FRO)AG)FUNHE » LA - JERRIHHE
W [ A B s SR ERAERTTRA » I R R BT sk 2 B -

122 7apata Corp. v. Maldonado, 430 A.2d 779, 789 (1981).
“The second step provides, we believe, the essential key in striking the balance between
legitimate corporate claims as expressed in a derivative stockholder suit and a corporation's best
interests as expressed by an independent investigating committee. The Court should determing,
applying its own independent business judgment, whether the motion should be granted. This
means, of course, that instances could arise where a committee can establish its independence and
sound bases for its good faith decisions and still have the corporation's motion denied. The second
step is intended to thwart instances where corporate actions meet the criteria of step one, but the
result does not appear to satisfy its spirit, or where corporate actions would simply prematurely
terminate a stockholder grievance deserving of further consideration in the corporation's interest.
The Court of Chancery of course must carefully consider and weigh how compelling the corporate
interest in dismissal is when faced with a non-frivolous lawsuit. The Court of Chancery should,
when appropriate, give special consideration to matters of law and public policy in addition to the
corporation's best interests. This step shares some of the same spirit and philosophy of the
statement by the Vice Chancellor: “Under our system of law, courts and not litigants should decide
the merits of litigation.” If the Court's independent business judgment is satisfied, the Court may
proceed to grant the motion, subject, of course, to any equitable terms or conditions the Court finds
necessary or desirable.”
Dennis J. Block & H. Adam Prussin, The Business Judgment Rule and Shareholder Derivative
Actions: Viva Zapata?, 37 BUS. LAW. 27, at 63 (1981).
E. Norman Veasey, Seeking a Safe Harbor from Judicial Scrutiny of Directors' Business
Decisions-An Analytical Framework for Litigation Strategy and Counselling Directors, 37 BUS.
LAW. 1247, at 1273 (1982).
125 Charles W. Murdock, supra note 104,at 95.
128 Fed. R. Civ. P. 23.1(b)(3):
“The complaint must be verified and must: (3) state with particularity: (A) any effort by the
plaintiff to obtain the desired action from the directors or comparable authority and, if necessary,
from the shareholders or members; ......... "

123

124



FIR R SRR ER TR AURITTRART > [RBCRETe a2 2K S
S oy AT BB AR E SR A IR ER  JEG IR ERIRAZ I E
REMEB N =R - IR ERIRCRAT A > EERESF Z DGR N 38 E A -
B2 8em & AR R R > SEARIRIABSRTAE] ORISR E RN ES 2
FTEATEHRER - AJRESLS [ E AN E 2 RVEF TR BN ARGREAZ IR
TACGHERRNE AR T B ZBSRIMEE AN E S BN URITRA Z I B 4 F]
EEREANZ  WIEROREEROREY B B AR SR E R
RIETRERGH AT BT - MEFGRE /A TETATE A ARENE
[ o PREZ e 2 B I AR (R AR SRS BT R B e 2yt

EBEIRS Z SRl DA T RIR SRR A R R e g s Kk 2 22
K BIAIEERGSEATNE ~ MINATRE™ « GALPNRGEATES « AL-REEFTBM
NEESHERA NS TR - ERVEEE (AL ZATLAEEAIE 7.03 ()
TENEES R R A R B ar R s ok % o JARR 40 Jacobs v. Adams ¥
INGE By RAFRETFRAREAEHT 2 I B2 JIVE > ISR AR S fesfas K > 7R
NEERIAR By feifrag K 2 B -

BIEAEA A IR R & R fe el Ky R RN A S AR Rl AR T AR 2
BISMETE - HIBEIPERE © (1) RHAEZRRABREER - AR K E A
fixis > BCRREER (substantially ) F¥HRIFEAG AR © (2) EITEAZ
W ARG RGN 2 FER R BRI © (3) ZARITAFTEIE LT R RN
BN ZFEHIT Ky (Fraud) ~ H3ACS, (Self-dealing) 20475175 (lllegal Act) -
MmEFFEIELIEE e ~ RS %R (the wrong is said to be non-ratifiable )

127 Steven L. Emanuel, supra note 12, at 348.

2 g FWE L R EHEBHRLFY 2P R hY SR GEREEFT Y- {8 B oA
B2EFT 71985 & 71 > F 228 -

129" Cal. Corp. Code.§800.

3% N.Y. Bus. Corp. Law §626.
See also Syracuse Television, Inc. v. Channel 9, Syracuse, Inc., 51 Misc.2d 188, 273 N.Y.S.2d 16
(Sup. Ct. 1966) (interpreting this omission in the New York law as intended to negative the need for
such demand)

B N.C. Gen. Stat. § 55-55 (1982)

132 ALL, Prin Corp. Gov. §7.03 (c): “Demand on shareholders should not be required.”

133 Jacobs v. Adams, 601 F.2d 176 (5th Cir.1979)
“under the Florida law applicable at the time this suit was instituted, the plaintiffs were not required
to make a demand on the shareholders or to allege their reasons for not making such a demand”
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BEEDZIHARNTEAFFEI2ZER

B4 e > RERRRIRLEE BEEE R  BI MBS e - R IEESR - 1
BFIRMERA LR A -

FrEHK FRETHEERR

FEEAE FIELREIE | (Security for Expenses in Derivative Action) #EJE7
1944 (445, E)E (New York's General Corporation Law ) 2 &2 » {448
FRARERETAT AR IR A B Z R T H0E B —E R 2 SR S B R A A ElHR e —
TE B FRIEDR - TR SR MG - #s A meH M 2R E 2 AL EZIE R
SEISHTEAE FAREIE T B F AR B o i o s A TR T sl e AR L
E BN E] R R Ry H Y 2 s Eafras (Strike Suit) e

FRa A A ENESS 627 RFE - AR AR AR TR A 2 A E i
{7~ FThFE(SEEEEE (voting trust certificate ) (=% A%z (beneficial interest )
FrARATRET YA B AT TR AR (3 SR AR FT AL L BIHMERS 5% - i H 5 E
{8 (market value ) R4 50,000 =TT » TABESIRA E 255K - anf SRR
LA S EETEAE N Z5TAE PR IR - FREHERTE - WREFEHART IR At ZHEIRERILA
TS  EGSEIG RN - SRR IRAT ISR 2 INE > TR
FHIEAELL /)NBESE | (small shareholder) B3OS CRATRE ™ > fERET R SRR
FER%ELBIEL AT S EE 2 FE ARG - B0 1982 FEIERT 2 EE PG\ EAS 49
fb% ~ BHEALZE N ~ B BRI ~ #rErE N R AL ZERMEN N 2 A BLA R B LR
BT R 5% » el 5 EEET Ky 25,000 357T 5 fhak Bz ) B8 VA e an AR
RERARELBIET £y 5% - FeRETE5{EEET & 50,000 35T 5 HEAh » BB =N 2 A H]

B34 ALL, Prin Corp. Gov.,Reporter’s Note 8. to §7.03

See Heilbrunn v. Hanover Equities Corp., 259 F.Supp. 936 (1966) ; Gottesman v. General Motors

Corp., 268 F.2d 194 (2d Cir. 1959) ; Weiss v. Sunasco Inc., 316 F.Supp. 1197 (E.D.Pa.1970) ; Mayer

v. Adams, 37 Del.Ch. 298, 141 A.2d 458 (1958).

Steven L. Emanuel, supra note 12, at 349.

B gz #8722 1020 2% 4 SAABES  RARACHARAEERZAER > A 1049
FLVRFECRTLPFFFRENLA ¢ 978 22 Wood 2474 -8 & 47 1932 & 1 1942
Ao F FEorids2 1266 2R A S i HY RAS ML e 2T RE AR F W
FAZAN BARANMS GEPUFF DL P G2 A1 AR B F TIE Hoosb
LETE o M ERR LR ARG AR F T FooEiREE R EAr o SR 0 F
FROBRAAEFRFNR 2T A2 828Ry Lk~ ARN87T &9 » F
[5-1]

57 Harry G. Henn & John R. Alexander, supra note 26, at 1089.

38 McKinney's Business Corporation Law §627.

139 Steven L. Emanuel, supra note 12, at 349.

135
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HR A FTECRGIE R ATEEY " & | BReABH 240 A ngan i
R Bk A B 2 AT FFR AL (7 - 2 W A RS A SIS # S
& RILR SRR R BR HE—SERER VI R » 1T B 25 AR R s LA BT B
BTSSR AR EL B - 3 20 B DASR A B P (b R VE B b LE BT
iy (Strike Suit) = CEA ZEEAGE ¢ (1) Br T AFREEZRAS 0 5F
AR FHE CREIE TR R A 5 E EE 2 RRTFAIEEE  (2) ZHUNERER
HIFE 2 &t FARR AR/ N SR S KRGS NS BRR B 722 Tl 2 2 i
B 5 (3) WSS R RN DA TR T S R R R R s Y B B At
FAL[EFRACSTRALLUS B — EAVEEIELL B ~ U R EFET7 (Direct Suit) ~ DU#E
R Wt FR58 25024 Fy HR T [ R AP RR AR RRA o SR R ER PR A (R 2 INERAEETEA
W REARALE FIE R T L0 R R AR AR A R - B KR -
# o b g e A SR AR R 445 (shareholders list) DAL 5 RS BR = 0K HA
R BRI TR A E Rl e LRI 8 4E > (EERIL IR S e Or 2 B
EER B SRS RS S AN ER AR A RER 2% IR
REFAZ TS MEEFE AU RERAEFER - E80E —F 2 B
[ > BB AL OB ™ -

HEENRNTTAE A REE T sEV A2 HHEE F3HEERINE
IR HAETRERIER =70 2 —IINEABRHTEAE FERTIE - AMEREHFD
FREARRI > ZZRERE (BIEERLELINERE ) ST AE E R 20K » TR
BRI o GIAIFERLEON ~ (RRIEEN - RRESE SN E SN 2 A ENA
PIRFORIEREARTTIA Z R E R B E ) - IEHIRESE A ENER 1982 FEIE
RF > JRMIER IS 49 RERHEIR ZHRTE » 26 7.46 RQIERIFUE - IURTHRAZ I
A THE A (without reasonable cause ) E:HIA AN 1EE 2 HAYE (improper

Y% Harry G. Henn & John R. Alexander, supra note 26, at1090.

41 steven L. Emanuel, supra note 12, at 361.

142 Note, Security for Expenses in Shareholders' Derivative Suits: 23 Years' Experience, 4 Colum. J.
Law & Social Probs. 50 (1968) ; Steven L. Emanuel, supra note 12 ,at 361 ; ALI, Prin Corp. Gov..
Comment h. to §7.04.

43 Clark, Corporate Law (Little, Brown 1986), at 653.4 51 i 3% % . » "Lk S =3R4 R 2T 0
31136 > 7 [5-3] «

144 Steven L. Emanuel, supra note 12, at 361.

15 Danial J. Dykstra, The Revival of the Derivative Suits, 116 U. PA. L. Rev. 74 (1967).

16 ALL, Prin Corp. Gov. Comment h. to §7.04.
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DIFFREEEBI R 5 EE R R ZHE - RO A F1ASS 800 fiR(c)-()IH.ZRE -
RFEXIFESRMETEAE BRI AR AT ~ (E R EHES NS - HApess
B 0 (1) ARIFEAZEITEH A B BETaA S IS R DA A S B AT RETE
(reasonable possibility) ; 2¢ (2) AFEPIINZ PN ARS L FZ 51T R - &
PERIBEHER R SR SRR HTRAT FIER - A e R 2 B A
B > B r#EHE 50,000 ot - gt FE R SR IHER - IR EREE
ER=TFHNRY - ERRESAEES N+ - ZEUAERE (ALD B
fei 2 A ELEHFAIS 7.04 fR(C)EIRERIE S EHHER RN A ZHUEMRE S
Pr— R B FAATIE R BRI Z 3N MG EOKIR faTanss 2 frag ~ 18
(e sl A 2 P £ -

BEEDZIHARNTEAFFEI2ZER

PIH wRprARHR

F-P ERFT A

RER RBFFAHIE _LATEENY T EEHR] , (American Rule) 2 3K > fRri%A
EEEHERZNSHLESN RETHRAZ RS EE HES B aE L
AT R AR O HIERESFA ST » B ST T R R T R
RAFRERREAFRT - BREASEEN T - BER R AT 2 R FBTA S
SRR > RS A FTRE 1S 2 28 3 R JE AT (S R AR El e P > - 2 -
KA f REBETFA 2 — 8 N RERSRA S EERA Z SR AT 2 IBEE
SRS - AFEMER SRR OB GHEIRAE M - FR R ARt

7 Model Bus. Corp. Act § 7.46(2).

148 Cal. Corp. Code § 800.

19" ALL, Prin Corp. Gov. §7.04 (c):
“(c) Security for Expenses. Except as authorized by statute or judicial rule applicable to civil
actions generally, no bond, undertaking, or other security for expenses shall be required.”
See e.g.,Fed. R. Civ. P. § 62(c): “While an appeal is pending from an interlocutory order or final
judgment that grants, dissolves, or denies an injunction, the court may suspend, modify, restore, or
grant an injunction on terms for bond or other terms that secure the opposing party's rights.”

%0 See e.g.,Cal. Ccp. Code § 1021:
“Except as attorney's fees are specifically provided for by statute, the measure and mode of
compensation of attorneys and counselors at law is left to the agreement, express or implied, of the
parties; but parties to actions or proceedings are entitled to their costs, as hereinafter provided.”

151 Steven L. Emanuel, supra note 12, at 365.
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A ACEE B ABE e a A G T S A A WZAﬁuﬁ—’\%ﬁH%ﬁMM

R RAERTRAZ T - — R R iETRAGS R E N AT EA T HE &

( Substantial Benefit ) » A Bosch v. Meeker Cooperative Light & Power
Association'®—zrfr > KRR TEVE BRI | (RiERFTRA 2 &S RA Tk
EHEAFENEH s TRy » SCA R RREAEN 2 (R AR - W E
%i%%@a&ﬂkftﬁz R0 AR Ry A BRI S < ANET B2 B I &S
FEMZ - Wit AEERAEITRAMERIEEEE 2 KU (non-pecuniary relief) -
fﬁJﬁDlﬁi’%nﬁf’\ZhL HUMA A B S S4TSR 25 5 SHIE A ER
BER I RERG (T B s 2 AR T > (e eR B A SN2 A BE EAIZ% (Substantial
Benefit) - /R &RERG B A FNERGSH 2 JranE H KRS H Z /HlE -

Fop EERTLPE

HREEDE E—RIR S IREA Z AN E A EREZAH] > T ELRT Fh 2 SR MERE
%8 (amount in controversy ) SR - i LR S FREA IR HE A > Kt
Tl FHREFE T R EA RSN E SRS 2 5T E R K] -
H 1970 SR FHIZ 1% - EmEBA2A¥ LA T Corporate Therapeutics | F Fy AT EE A
8 B A A » el PsE Y EE L Fzs (Substantial Benefit) & 45 55 HE
REAT Y B > R FH A S T A A

52 Harry G. Henn & John R. Alexander, supra note 26, at 1108.
153 McKinney's Business Corporation Law § 626(e).
154 Model Bus. Corp. Act § 7.46(1).
155 Bosch v. Meeker Cooperative Light & Power Association, 257 Minn. 362, 101 N.w.2d
423 ,427(1960):
“one that accomplishes a result which corrects or prevents an abuse which would be prejudicial to
the rights and interests of the corporation or affect the enjoyment of protection of an essential right
to the stockholder's interest.”
158 Denney v. Phillips & Buttorff Corp., 331 F.2d 249 (6th Cir.1964)
57 Berger v. Amana Society, 257 lowa 956, 135 N.W.2d 618 (1965)
98 2 @rE R RANRHRBHIRZFAT > BH136 F[5-3] 0 MK S s F 2 ]
FmA YL 120% ~ .
See John P. Dawson, Lawyers and Involuntary Clients in Public Interest Litigation, 88 Harv. L. Rev.
849, at 871-81 (1975) ; John C. Coffee, The Unfaithful Champion: The Plaintiff as Monitor in
Shareholder Litigation, 48 Law & Contemp. Probs. 5 (Summer 1985) ; Note, Attorneys' Fees in

159
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{#45 b - SEERNERA " Percentage Method | 5=t (=% Contingent Fee
Salvage Value ) R H 255520 KA EI AT 2 E 288 —ELBIER
SRS ZfE  EEEERT - EEEE SR 1,000,000 £5TH - B
L1495y 20-30% - $EEEHEME £ 4= 1,000,000 2700 - ALY 15-200%
FHELLE™ - MAEFTEE T Lodestar Method | HYETERET » BIILUR A ERETAE
S HET TS 2 S EREIAI(E(E (reasonable value of the time) {F Sy EfZ
B IR 1970 SR B ELABRE AR AR A BRINES %
AR ISR T A SRR Ll T Lodestar Method |
ST AT % FERCE —E LRI Ry AT PR > HPRE ' - T =
SEBEHIEISELL T Percentage Method | #55 Af%h » FEERS 3L ERE ( Circuit)
VA FTAE HIFR 309 HATER A * > [RE:" Lodestar Method |5z Percentage
Method | #52{R#a B R AVAE SR AT RE BV BRI s e s b

" Percentage Method | BEZATNAGRK 2 R - HEEAHERS) - FREIHET 2 5
ERATFEOHI BB 2R Ry o) 2 (B 8E 12 EA SR Z B T B Rl & 2 A
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Shareholder Derivative Suits: The Substantial Benefit Rule Reexamined, 60 Cal. L. Rev. 164
(1972).
160 ALL, Prin Corp. Gov. Comment c. to §7.17.

P2
EEREHRP R PTELPEE R AT S S fofz i pon RAca B2 KA
PR P RFE TP AL ARRBRU T FRFER > RA R TR FIRZ
3o ki 1360 F[4-14] -
161 See Pennsylvania v. Delaware Valley Citizens' Council for Clean Air, 478 U.S. 546, 106 S.Ct. 3088,
92 L.Ed.2d 439 (1986) ; Lindy Bros. Builders, Inc. v. American Radiator & Standard Sanitary Corp.,
487 F.2d 161, 166-68 (3d Cir.1973) ; Lindy Bros. Builders, Inc. of Phila. v. American Radiator &
Standard Sanitary Corp., 540 F.2d 102 (3d Cir.1976) ; City of Detroit v. Grinnell Corp., 495 F.2d
448, 469-71 (2d Cir.1974) ; Johnson v. Georgia Highway Express, 488 F.2d 714 (5th Cir.1974).
a1 TLodestar Method | 3+ B 2 & * 2 B4 R4 EFF LU R F oLl &0
Bof%mi 3 AV B RAFLFHAOFR S FF 1 FEg A2 AR A7 £12iF
Mg Fpfefd BRI IBFEFLEIRIEFRT S EFRTAF 0 THRBRGL LT LN
TR EEZJIE g T 0 SIPFRF 2 A gom 2L 5 T - See Jonathan R. Macey& Geoffrey P.
Miller, supra note 120, at 45,51 ; John C. Coffee, Understanding the Plaintiff's Attorney: The
Implicationsof Economic Theory for Private Enforcement of Law Through Class and Derivative
Actions, 86 Colum L Rev 669, at 717-18 (1986).
Steven L. Emanuel, supra note 12, at 367 .
163 paul, Johnson, Alston & Hunt v. Graulty, 886 F.2d 268 (9th Cir.1989); In re Activision Securities
Litigation, 723 F.Supp. 1373 (N.D.Cal.1989)
164 ALL, Prin Corp. Gov. ,Comment c. to §7.17.
185 See Jonathan R. Macey & Geoffrey P. Miller, supra note 120, at 59-60 (1991).
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https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&serialnum=1986134011&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0287663002&mt=LawSchool&db=708&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=28677FDD
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&serialnum=1986134011&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0287663002&mt=LawSchool&db=708&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=28677FDD
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&referencepositiontype=S&serialnum=1973112174&fn=_top&sv=Split&referenceposition=166&findtype=Y&tc=-1&ordoc=0287663002&mt=LawSchool&db=350&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=28677FDD
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&referencepositiontype=S&serialnum=1973112174&fn=_top&sv=Split&referenceposition=166&findtype=Y&tc=-1&ordoc=0287663002&mt=LawSchool&db=350&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=28677FDD
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&serialnum=1976124350&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0287663002&mt=LawSchool&db=350&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=28677FDD
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&serialnum=1976124350&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0287663002&mt=LawSchool&db=350&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=28677FDD
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&referencepositiontype=S&serialnum=1974110144&fn=_top&sv=Split&referenceposition=469&findtype=Y&tc=-1&ordoc=0287663002&mt=LawSchool&db=350&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=28677FDD
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&referencepositiontype=S&serialnum=1974110144&fn=_top&sv=Split&referenceposition=469&findtype=Y&tc=-1&ordoc=0287663002&mt=LawSchool&db=350&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=28677FDD
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&serialnum=1974108744&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=0287663002&mt=LawSchool&db=350&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=28677FDD
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2 SR A R SRR IR N FIEE ORI 2 AT S At IR B A W E R AR E ~
(B B B 2 AR B 2 ) SRR A RO R T A B > AR B° » T7 A 5% P _E e
i SR - WL MR RA 2 455 R E a8 2 KU (non-pecuniary
relief) IF - HNAEI AR EE FEAENZ - (AR E A8t EaxsTnss R
AN FIRTRS A Fl2d Byfa] - DU ENE R~ _EFREEEI - BIAI{E Weisberg
v. Coastal States Gas Corp.**®*—Z&rf » JEz /R oa s ST EAR IR AR 4515 - 77
rEZ A EN A S EEEAEE AL -

Ak FRARAGRARLIEFY

Him b DRt g5 2 B R mieE 2 AFRTHRAE N EL = E A AWEA L
ZAER - R SERIEEIRR Z DhEE - 781 » Sw & 4400 1960 (UK 2 1987
FIERBERRAT AR 4TEE ST ~ NASDAQ MY EIMERR & 5 » IR E T
A E T ARAENEEARIEAE TG AT - w0 (1) RERE
HEARIANRRER - BRZSEIILIMENES 5 (2) FElHWHSEREE A
e ME—HYIR SR A BB RTEAN A ZETAFNER S EHIE BT
FJREARTEGETEA R S ER bR S HENA ES R A BT REHE (D&O
Liability Insurance ) Z{F{E @ d{ERA A EE AR A\ ZFe88 FAYEE] - A
a2 A PR ER D B - SIS AARIREAE Ry — M HIHPE T B RCRIR
BT 0 () AFRTRAMEREEEREg 2 HESEIEES - B RS
o (FEEr) BYREREEEFTHIA 5 (5) BEAh » NER AAYFFRGHZZ 0 » (DLSF AT R i
FAFEA Z B EER - B KRR ETZE - HEAC S (self-dealing transactions ) ~
DUR g8k 2 draAl SR 2 - (6) (£ 21%MRFEF - BERESEE LiE

(cash payouts to shareholders ) » EL 39440 & 6,000,000 =TT MHENRAEIEE
Z 0.5%E R 0.8 57T ; HEEERTRAEEFHT LKA IR

166" ALL, Prin Corp. Gov. §7.17.:
“A successful plaintiff in a derivative action should be entitled to recover reasonable attorney's fees
and other reasonable litigation expenses from the corporation, as determined by the court having
jurisdiction over the action, but in no event should the attorney's fee award exceed a reasonable
proportion of the value of the relief (including nonpecuniary relief) obtained by the plaintiff for the
corporation.”:% = 3 ¥ 4 464~ % V% Bt Bird v. Lida, Inc.,681 A.2d 399,404(1996) #1731 * -

167 AL, Prin Corp. Gov.. ,Comment d. to §7.17.

188 \\eisberg v. Coastal States Gas Corp., 1982 WL 1311 (S.D.N.Y.), Fed. Sec. L. Rep. P 98,716.
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VSR B A T AR BT B R A T (A IR B T s

HE N RTRA Z SRR S T S R R R L EL BT 2 2 Flas » RItE
AR FADA AT SRR E A E R IR & > DMEIEAEEBR AT IR & s
ESHAETRAEA R A - ERERTRAEE A BRRAIH S - 24
11 » BFanE B HIE A — T TR T R R EERSTTE) 2 [t ( Collective Action
Problem) - {H55—J71H XEAE T RS RER EERRIM TN B35 BN A —2
FORSRE' o SHEF b o SEER > Ry s A as  INAIRR B E RA 4848 s Haind
5 R ST N B T o ol P A £ {1 5 R B FH B IR R P S 5 2 A4
BN - KRR RO IET 2 FIREE SR A TTREMETR/ N » (&R T
AU B PR S SR RORIAE » DU e FLA SR b (B A SZ Y - B0 (27
A FHER AU BN 2 &9 T » RS 2 AN T RE Ry e R BCa T S 2 B 1S
5% SRR VISR ~ 25 I TEE DB RCEME R = AHR B sk o B SIS A
BAFI I - 32t (I L 5 B B 2 RIS T 2 B A > R - iR 2 4E &
Z N B R (EA RTRER 2 i ES « Ho— Rt 2 (US4 (frivolous
claims) JE1G8EHEE - H A2 A EE 2 CFREFEA (meritorious claims ) A2 F
e 58 (undercompensated ) - FEF - EHIAFEREZFRETRA T ARAVEEAR 2 3
g F > R BIERGMERE BB BB 2 Flis — ARl E(EXHIEEiE /K
EEGEE DI SRR - BEENAFEE (firmassets) 2 0.5% - BTIEREFAT
B2 R ERER 0.15 ET 28 s - FrLURAI EERATR SR E 1245 -
3% T 2 FEER SN TR (BT R B SRR IE T (E RS S -

BEEEUNMUETRAFNM D 2Bk > RARITEATIE Z SRR M T2
RPAVER A DIOKEE Ry ith i e [ - e PR B L i) 2 Az 2 i > BIAie AR
RalTan Z A > SZEUAERE (ALD) Frigtify A =DEERAISS 7.14 % - BFLER

169 Roberta Romano, The Shareholder Suit: Litigation without Foundation?, 7 Journal of Law,
Economics, and Organization 55 (1991).

Sanjai Bhagat & Roberta Romano, Event Studies and The Law: Part I1: Empirical Studies of
Corporate Law, 4 Am. L. & Econ. Rev. 380, at 406( American Law and Economic

Reviewl, 2002)

Harry G. Henn & John R. Alexander, supra note 26, at 1199.

FRMAEEY  F R A FFE FRALL A B R Bld R4 How #F2 (withdrawal ) 0 5
e Rty A2 R g (6@ BT 0 2 Badpet B rfE2 274 (consent judgment ) ; gt g2 50
RAFFR 270 o2k o 2BFE R > AR 2madlR27T > B9 1360 F
[7-77] -

172 sanjai Bhagat & Roberta Romano, supra note 170, at 406.
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BHFARANEE 23.1 {5k ~ BEHEIEAENASE 745 R REFSINZ R AR ESRD
FABIHE - IR 2 R R RO e 3 IR > 2 52 8 B ol - R T e SR R
OB B TR A M - WZHEOERE 2 80T > DAR 1 5 B R 5 Bl 1R
R SmE PR 2 T EEEREREN VI HEER NGB
T MR AERTRALAE Z 77 B ME LR AT S E TEE s D EEIS
EITRAZFER] > WS TR R P AR FAARET S 2 Sl 5> 0 7F
BT T A (RS A R 4458 LIRS iz (the named plaintiff) -
TR AT T A R B A FIZER . —EE A (the real party in interest) -~ #5120
R EIEAEE R A1t — 2R RIS 5 A A R B R R R Rl A
(Agency Costs )  [HiH » DIBECRERATA EUITNE K i = REHE 2 8% TR g
BH S E RN FRMS A S A I AR R BT & F S B P
22> 27 HbA (Transaction Costs) 173 -

EFEER TERENERH BBV D E R 2t 21 AT
ZEEEFFEA (ClassActions ) » H HZFEEEN FLUNC AR B L ARETA
H] B 2 (RFEHTIA  sm B B 22 1999 £E 2 2000 £ A1 fir FLIN {7~ 25 Delaware
Court of Chancery ) [BfJi* 8 S8k B R 250315 2 221 - TE4E3E 1048 {EZEH1
rf > o 824 i Ry SR ISR » 87 il Kol | e SR Pkt 2 B ##f R ( Direct Suit) i
AE AR FEEFME(S 137 {4 (4UE4E%L 13% » Hrf 108 (4L ARSI T/ T B
%) AR AR 2 SEEEFRAME S b R B AV RN - Bl A e iR
Byl e BT R A AR TRA R R i —
FETT A B 2 TR B R st im it 2 (ARsmn > Hp 57 (A1
Z 1 (lead cases) #E{T73HT » 5 28 {4 (49%) R EEHE Z HIAH1T R

('self-dealing benefit to managers ) » LIK 6 4 (11%) R AEZEH S » 5
B2 §IF 0% AFRTEA LR S EFRR (Duty of Loyalty) £ +5& 5 It
Fh o WA 15 4 (26% ) BINEROEEZ (Duty of Care) ¥ - HIFIPEENE
Z W #ssRe: (improper financial records ) EZE5E! (supervise ) » Z &AL FLINAEE
IR Smith v. Van Gorkom' " —2£1% » JAELES 102 (R(D) (7 WA E B HE
REFKIMATT A SRR PR R HE B e B KR O R R M IER

73 Jonathan R. Macey & Geoffrey P. Miller, supra note 120 ,at 106-109.

7% Robert B. Thompson & Randall S. Thomas, The Public and Private Face of Derivative
Lawsuits , 57 Vand. L. Rev. 1747, at 1757,1762 (October, 2004 ).

175 Smith v. Van Gorkom ,188 A.2d 858 (1985).

178 Del. Gen. Corp. Law § 102(b)(7).
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NFEIAZ e HE AT R AR ZE 0K 288 LAsS 27 S EHIEFEA( Securities Fraud
Class Action) Z A BRFREBREST " » BE41 > AR AR F AR
FETTD TR ARE AR P b INER T - FERTZE 1999 4£ % 2000
FELEAL FLIN T~ 12ERE ST AR M2 p - Hirp 60%HY 24 (34 4 ) ZOARBeEL[H] -
28% (16 ) HYEMAFEISROR - HAEH 6 FR4$8 EBOR (monetary relief) ™ -

et

BEIRDIR AR B AR BT A B B E SR AR TRA T Re A AT
AR A (Litigation Agency Cost) 7 fRE » JREJFEREAZESTA 2 B o o] gE Bl L
AR RAVA A — 20 (EAEE N HAEERL - A AR K - B
FHTAARR T YHRE N AR R AR RO 2 ME RSN » E R SR RE AR B T B T RE
e ATARET A2 AR HILATL RBIEEUORITHE - DS AR T
NEIZ RS s A E RS Aieaias K 22K BBl R FLINARTRE
T EEETAE K 2 Eh e AN BRI A A A A F] 8O 5 2 BB FE > 17 1999 428 2000 47
AR ER 8 BRI K Z# » H 6 (RDIARSR T AR REHRE - EF 1
HERSER TR HEIFEZFAC 5T e NASDAQ ZR KA ABHEE T A g m L E
ZHE% BRI K2 B e /N B R IR > R R (B IE RS
AR TR 19D B2 BER B IERE A (institutional investors ) FZEE(K
FIIARF - AR R M EEG IR R 2 #1 ) DR 2 AFERFAZ FEt
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S8 p AR

HANELART 2005 4 6 F (SRR 17 48 ) &L TS Eag KRR Z fE3T
il HANENE (BHR)  MRIEAR BTN EREEEZ
FERRIFAPEASE R N E] ~ EApERiplA > AR AR S F R A EITA
B P S Ry — e B A EE - [FIRE T HIRE L - e » DU/ D4

" Robert B. Thompson & Randall S. Thomas, supra note 174, at 1772-73.

18 Robert B. Thompson & Randall S. Thomas, supra note 174, at 1776.
EREE Y AL BkiE ~w % Digex Corp., C.A. No. 18336 4rf% £ g 5 $165M » £ ¢7
7 * % $12M ; M&F Worldwide, C.A. No. 18502 {rj% £ ¢ = $140M » 2f7 5 * 2 $12.154M
Olsten Corp., C.A. No. 17135 % £ #f = $11M > £f7 § * % $900K ; Plains All-American Ltd.
P'ship, C.A. No. 17627 {-jz £ %f = 10.6M- £f7  * % $1.06M; Anchor Glass Container Corp.,
C.A.No. 18417 frjz £ 4f = $9.33M » &7 3 * % $2.5M ; Bank of America Corp., C.A. No.
16964 frjz £ %f = $2.5M » £fF 7 * 5 $250K o

% Robert B. Thompson & Randall S. Thomas, supra note 174, at 1790-91.
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the corporation, or at elections held under specified circumstances, each holder of stock or of any
class or classes or of a series or series thereof shall be entitled to as many votes as shall equal the
number of votes which (except for such provision as to cumulative voting) such holder would be
entitled to cast for the election of directors with respect to such holder's shares of stock multiplied
by the number of directors to be elected by such holder, and that such holder may cast all of such
votes for a single director or may distribute them among the number to be voted for, or for any 2 or
more of them as such holder may see fit.”
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