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Abstract

In our globalized world, as families form and dissolve across international borders,
domestic family law does not adequately address the needs of parents and children
with ties to multiple legal systems. These cases typically involve parents who hope to
gain full custody of the child either by avoiding detection, or by establishing residence
in a new nation. For these cases, the Hague Children's Conventions provide a useful
legal framework developed and implemented through the cooperative efforts in

eighty-five nations.

Part II begins with the introduction of the 1980 Hague Child Abduction and 1996
Hague Child Protection Convention, including the purpose and background, the
essential elements and concepts, and an overview of the affirmative defenses available.
Meanwhile, finding the differences between the theory and practice by reviewing the
operation of the 1980 Hague Convention and discussing the effect brought by the
1996 Hague Convention by observing its development in different nations and

relations with non- member nations.

Part III. The 1980 Hague Convention was implemented in the United States via
the International Child Abduction Remedies Act (ICARA) which entered into force in
1988. Since then a number of important and precedent setting decisions have been
made on the Hague Convention's interpretation within the United States by federal
courts. Such as in Abbott v. Abbott, the Supreme Court held that a parent’s ne exeat
right constitutes a right of custody within the meaning of the Hague Convention.
Additionally, present the outlines the three major divisions in habitual residence
interpretation within the United States, and emphasizes a renewed emphasis — the
Gitter Standard of the child’s habitual residence determinations. Furthermore, the U.S.
approach to the Article 13 exceptions will be discussed lastly.

Part IV. It is generally acknowledged that United Kingdom has developed an
operation system, which is essentially efficient and expeditious in handling
Convention applications. The English approach, was that a key to the successful
operation of the Hague Convention was to safeguard and promote its speed and
simplicity of operation. Accordingly, its few special concepts, 'habitual residence'
and 'rights of custody', were interpreted broadly and purposively, in a way that
consciously promoted worldwide compatibility. In this part, the developments of
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habitual residence concept, recognition of a new custody right — ‘the inchoate right
of custody’, the development of consideration and paying attention to the ‘child’s

view’ in English courts will be introduced.

Part V will explore the emerging differences in application of the concepts of
habitual residence, custody rights and exceptions between courts in the United States
and courts in the United Kingdom, particularly in relation to considering the child’s
views. Moreover, by the British and U.S. case law and the application of the

Convention experience, appropriate suggestions will be made to let us learn from.

Finally, conclusions and recommendations: To summarize the Hague Child
Abduction Convention’s spirit and provisions and make appropriate recommendations
to be implemented in our country’s legal system or judicial practice. Suggest possible
solutions to raise the return rate and strengthen the preventive measures of
cross-border wrongful removal or retention of child.Taking into account of British and
United States’ opinions or interpretations on the relevant case law, such like the Gitter
Standard of the habitual residence, the ne exeat rights and inchoate right of custody,
the new custody rights which are in accordance with the Convention, also the child’s
objections of return in the exceptions. In the event of international wrongful removal
or retention, consider the protection of children’s rights and to maintain
synchronization with the international trend towards the pursuit of seeking to protect
the best interests of child and children’s rights. In the event of the foreign child
custody, consider the protection of children rights and to maintain synchronization
with the international trend towards the pursuit of seeking to protect the best interests
of children's rights and children's goals.
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RN B (BB — B E AT R 2 EmE o Wi ASZPL T 45 FE - REY 1961
4F Hague Convention Concerning the Power of Authorities and the Law Applicable in Respect of the
Protection of Infant » &% 2 B & F AL A g ® B 5 4 Uk
http://hcch.e-vision.nl/index_en.php?act=conventions.status&cid=39 (visited at 2010/12/26)
¢ 208 (MR BFBEEALEAZIZE - BINIBUAAESE AN AiE 35 0 1998 £ B
164 -
T B8 WS - SRR (T - BEEA RSB AT A R R - BUB AR ST 25
20064 12 H » H 10~ 11 -
S SR MRS o B RS A SR BPSRAS R E RE S A% > BILBUA REL A
RELHITATIE am S IR 834 » H 63 ©
PR 1980 EEIGIF ALY 2 G QBRI B T S 0 5 SRR T B RLA & e 5 Ak
http://www.hcch.net/index_en.php?act=conventions.status&cid=24 (visited at 2011/6/14) ; [ff g% 2:
1980 AR /N H 4R A H S ff 2 -
' B} Permanent Bureau ##%/5 0 Ty EIFSALEERL 1980 S AL 2 SUTIRIT > ¥
FTEEERBEIEFIBE L ENHEY - BEEBEEHR - F 2 A
http://hech.e-vision.nl/index_en.php?act=conventions.text &cid=29 (visited at 2011/01/08)
U S BE R ERE S HE 740 http/www.hechanet  [E]5E 4 > “The Judges® Newsletter on
International Child Protection”, vol. XVI/ Spring 2010, p1.(visited at 2011/01/08) ° EE;&EFI A HJEE
B2 Fr DGRBS B E G RN & - Ty H R BB R B —EIA 1980 F8 - ALY 4F
LB - BB E GRS F RN U E R AU BRI R M BRI & 1F (BN
“Malta Process” F5Hft4#12) o BEE YIS 308 T B A S A E BRI aE=Z Ty
i B AR T 5B DL S MM REERI R %s  AEA BARRRS R 2 IS TT L N S RG24 - BT
6




BEEEAR R BT 2B 2 e — DIEEZEM R0

1980 TS NG FE R S BUE MAHE T LAt LB RE R )
TR BB - A2 BT R EEEEIRE T AN 2 IR ES A S B E
= AHERE TR R 2 R A IR B B 2 T 2 RE R X B R i
(the State of their habitual residence)'? » DI K LRI FE -

1980 A AR L HAVERN R T X 2 NBIRREIR AR 2 - WERT
BRIVEGE - EAKE—RFEE R ERER T ¢ () IR EEEES S
SR BEAE AR B 2R AR [a] 5 DU ~ PRESAE —SVBUAE 2728
HERE R RS AT B S R A RO B |, AN HE B R EEERE
FZN > BEVEH AUSRE T 207 B B = AT e 2 00T - M0 SRR AR B
R AIREFH > IR LIRS T Z B AE R D 2 o SREUEEASR 8 R
A B (5 © (AR X 20 Ba e i 2 AT RE i [ A R ] 2 B fE it 2 0k
e BT IR A A B B B NEZ N N E AL SN HE T T B M T

o (B

FEYMALIINE (R M “right of access” 2 HIH » EHEEFEALIE 21 iR
HFTERE o MBS EERE » YA AT 1980 /8 AL 2 (RIS S K % o
EEER 2010 8= EbtSar L R - AR | BEtE 2 #ilE - (FEEIRE%
A E T LB 2 R R R A 2R LR RV (5 2R E R A E
ZERE B, o

HEftiEfE  H A2 58 > SR HAANIA 1980 B A4S - ASCilst 61 -
121980 Hague Child Abduction Convention, Preamble: “The States signatory to the present Convention,
Firmly convinced that the interests of children are of paramount importance in matters relating to their
custody, Desiring to protect children internationally from the harmful effects of their wrongful removal
or retention and to establish procedures to ensure their prompt return to the State of their habitual
residence, as well as to secure protection for rights of access” BEIYE S EEIEFE » RSB INAZESE
=HiZ 1980 B 1996 HG ALY 8 F gt Z lEm S Eh 7y - /48RP Z AL RAFH -
1> 1980 Hague Child Abduction Convention , Article 1 :* The objects of the present Convention are — a)
to secure the prompt return of children wrongful removed to or retained in any Contracting States; and
b) to ensure that rights of custody and of access under the law of one Contracting State are effectively
respected in the other Contracting States.”
“SBISE S 0 TR BISEEE— TN T ARISHERERE BT AL i G
KATEE: > 84 1 > 2006 47 H » H 8T -
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=R AR

1980 B AL BT B EMERTRER] - FB AN EAth A4y - HAE
B <RI ZATBC BARBNE Y S 1E 2GR LB R RAR A B T X
MBIV EA: - BV EFE IR HAVAR > thwtie - —J7m > R
LAEFTERIR[E] > LUK 55— JT TR A B B E A FAE T 4r 4V B RERI R 1
f& -

BITRER G E AN ZEE PR > RN ERE LT L HEH T
JrE eV ERENE - FE L KIERAEN B IEA G (155 LR B A IR
R E LA OB R A - MR 2R e A BB H UREE
T2 EERE - AR IR R g X g HEETTRAVEER A EN S R
TRyt I RTaRPT T AR T 2

1980 /A NI EAFEILERE » AFR 1961 FRF AN HES
(Hague Convention of 5 October 1961 concerning the powers of authorities and the
law applicable to the protection of minors) ° #EZA 1980 &5 /N4 B— &I NEY »
(B Fon HA R i P A R BRI RA v BB 2L T 2Cm AR R R - [E A%
FEIRERS KB R B2 S <IEAR - [ A PR S B B P
RERTE » VRIRHT RVRERZ 7 LB HEEHFTER . an < FRIEAALIFREZ
PSP -

IR TR

I RNREEHINE T 1980 TR AR - IWREHIEEZIEA
MR B B 2 25 DAE R VIR ] P (B 2 EL R B B - AR T L4 &
2 RIEGE - ILRNRER A T RERER ) 52 AIRER T R E EHAYR
SENZR - fEE—BSREINZER T HE Z IR kB s E 2 e - SUAKIFTE

DIEfER ) B T IREARREEE ) AMERE ? ASORAE LT ——HRET 1980 R
FFAKTA RIS 2 A EE - T HERERIRER R JRAT -

'3 See Elisa Pérez-Vera, Explanatory Report, at 435- 436, para. 35-38.
8
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F—K AEEREE

B AR 1980 SRS NGB I RIHEE GRS T2l H T A R
BIERATEEE ~ FIREAR L B Z IR E N - B AR BB EHEE
# - HIFR B ? ASONR SRR 2 5 M HIEE—H -

F—H FRZHEH

1980 A AN KB RIS - {RANKIES 4 FFUE © TR 16 B EIERN A
LIGHEIB T2 IR - BE T 2Cm 16 Bl A IEAGIRYER] -
53 16 BREFE ZSUE  AENINTaRPE Bl B KT 5655 T F3h > BRI SRz 25
o (LB ELAh B ST B O B NG REE - ARAKIR 16 Ry B FUE
A (DI RIRIE - A& BRI S (ALK 36 IRRE > EERREAYZF
e PR (B 2 BN SIIRERE N  (EfE[RIES ERIGF SRR - I
JEFTE B R B &AL

F " H [EJEir (Habitual Residence)

NEIB U RRTE PR R 2 (A JE#H (habitual residence) » {45 T LAEMIRLTE
BB A BEE @Y - 210 EEM > ATEIRESICR LS
RER o T EEM ) S EISREFIR EIREZE T @ - BHETEEC R
WIUR - 25 B e GRS EE T =4 — 2 &% - HENSE 5 T
AL N RS ER G A BAFAERFAEE 2B EL < 1A ZHE
EH—E IR SR EEAR S - NERBWIEAS RSB L T L ZE
WA G ETLAGREEN - — [l R EZEE AT > A2 55—

' 1980 Hague Child Abduction Convention, Article 4 :“The Convention shall apply to any child who
was habitually resident in a Contracting State immediately before any breach of custody of access rights.
The Convention shall cease to apply when the child attains the age of 16 years”.
17 See A. E. Anton, The Hague Convention on International Child Abduction, 30 INT’L & COMP. L.Q.
537, 544(1981) 5[ H=E S - [FEE 14, H 90
R SIHI LR B ALY LA 18 Bk Ryl EAYEEEAIRA] > 40 > 1993 H5 S E SO 5 i R
{REHE K& 1E/N4J( Convention on Protection of Children and Co-operation in Respect of
Intercountry Adoption) ~ 1996 /5 7B 7~ SCRF BT R PR 5 B It 7 FIRBRI IS B0 ~ B85 ~ AR
HITELEE 2 /N4 (Convention on Jurisdiction, Application Law, Recognition, Enforcement and
Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children) %}
180 52 E REF] /A 4Y(Convention on the Rights of the Child, CRC)

9
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[é_l‘) °

— R EER A Ry TR E ) — T AT (domicile) B fE {1 (residence).”
e - BEtEEAT 2 A F 2k > AHEARRASEE Z a0 E (quality of
continuity) ; ZRIMECZ (EFTH SR A A A SEE 2B < BT Eah 1 ERR A
REJHE— > B TS BB A2 BA A S AR - 1996 £ HERE
N2 B RRER S S I A FRoR B EER T —E % WAL R EN S
TP 2 (HAR N FLASE R A & T B B A O & A NG 2 e

FEEIERBEY Mozes v. Mozes —Z 45 F L Z BfEMAZATIFEE L E
EEE AR HAE - KRS E S HIE A T alEE —E
HUBTE R o N EEIEHDR » B RN BT M IR AR ER AR > &
beVEE BN R oA T L 2 5K ISR E s B EEEEEANE
» TP DL R BRI B AR BE S 522

E=H FEEMSEEEE (wrongful removal or attention)

1980 T ARy HAKIAME 2 55 (abduction) | —gElEH AL L
ZEE - HAYHLIREF [ (civil aspects) FyH &l - [ 5555 | — S EAH]
WA S - BRI EE A EE R OIR A A E 20 WHAEN
g ER RS TR S R T IR AR B & (the wrongful removal or retention of a
child) , —3AMIE L3585, Akl TIEEB AN E | B hEt” - 5
JrfEREE R E BRI - oINS B E i Tk & S R R 55 £33 (abductor)
BT 2 RIMIRR R - PARRT SRR -

JEEF LT B B (wrongful removal or retention) 2 2 » 52\ 2 BEEEE
DB - NVFE R HRE T R EE T OB BIEE - R TYIERE

1 See Lawrence Collins & specialist editors (eds) » Dicey and Morris on the Conflict Laws » 13™
edition » 2000 - p.833 - #5 [ H IR - HHMNERERMF 2 BBEBHBARIR ALY » P IEASET -
18 Hi » H 8 » 2005 4 -
SR IS - LB - FIFSEE AT 1989 10 7 - H91-92 -
! See Paul Lagarde, Explanatory Report on the 1996 Hague Child Protection Convention,HCCH,
P553 ,para 40
2 Mozes v Mozes, 239 F. 3d 1067, 1073 (US 9™ Cir. 2001)
2 2Bl WifRE 0 FRE8 0 H 41 -
* See Elisa Pérez-Vera > supra note 15 > P441 > para53 o

“As was stressed above (see Nos 12 to 16), studies of the topic with which the Convention deals show
clearly that, with regard both to the relationship which normally exists between abductor and child: and
to the intentions of the former, we are far removed from the offences associated with the terms
kidnapping.”
1980 Hague Child Abduction Convention, Article 3:
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(—) BERERER— A~ —REECE A e 2 F SR R - (RIR T z
B EERTEEATER AR - (5 Bz HECCR S 2 B > £ 1
LR B BN E B AT - BB AN B A B B S AR ] B P
T - |

N ZBIIEREETEH - IEARVBEACE - FLEIEA S R SO ER
L — TR BEE M E S TR IRAN - I HiEkAyIEA S H s
RIRAIIRDL > T ERE AR — 1T Ry - S E LERATT HELTBES— 7YX
I AR T CREAIRER] - 1 BT B M IE R T (L A -

BEROL AT DNEUACREL " BESERE ) (rights of custody) YL EHISE -
TEANKIE 3 Iig B et T Ll 2~ SR e - nTREMOAEE - (ORI ke
WP » B ZBIEER LAY - ) DIRIEAKTE S RFUE T B e a e
N T2 Z AAHBR IR - R plEIAE T L ERATHLZRER -

S MAIRBZERF

1980 I N Fyss BANEIRIB 20 2 FIRR - it ot —(EAH & 5 2 HL Pk
HRAVEERY » FYREYSE 8 RIA T AUESHRBATEIE T 20K FOR Z I FPARUE © 426
9 BRPHIE 1 T HEZIRES 8 IRk e Y 2 R R A S A T
LA S — @By - i B H I 2 A% R Bk S TR R > H
ABRTZ T EETRRIEGE A

“The removal or the retention of a child is to be considered wrongful where —
it is in breach of rights of custody attributed to a person, an institution or any other body, either jointly or
alone, under the law of the State in which the child was habitually resident immediately before the
removal or retention; and
at the time of removal or retention those rights were actually exercised, either jointly or alone, or
would have been so exercised but for the removal or retention.
% See Elisa Pérez-Vera » supra note 15 » at P447 — 448, para 71 - “From the Convention's standpoint, the
removal of a child by one of the joint holders without the consent of the other, is equally wrongful, And
this wrongfulness derives in this particular case, not from some action in breach of a particular law, but
from the fact that such action has disregarded the rights of the other parent which are also protected by
law, and has interfered with their normal exercise.”
%7 1980 Hague Child Abduction Convention, Article 3:
“The rights of custody mentioned in sub-paragraph a) above, may arise in particular by operation of
law or by reason of a judicial or administrative decision, or by reason of an agreement having legal effect
under the law of that State.
2% 1980 Hague Child Abduction Convention, Article 5:  For the purposes of this Convention —
a) “rights of custody” shall include rights relating to care of the person of the child and, in particular,
the right to determine the child’s place of residence;
2% 1980 Hague Child Abduction Convention, Article 9:
“If the Central Authority which receives an application referred to in Article 8 has reason to believe that
the child is in another Contracting State, it shall directly and without delay transmit the application to the
Central Authority of that Contracting State and inform the requesting Central Authority, or the applicant,
as the case may be.”
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EEEEAVE 1980 T AL BREFHIER) 508 » ALINE 14 167
AN AERET 23 TEEIESAYE 3 R IRER AR ERE
Rl WSR2 S4B 2 B EBTEUERE 1S E BRI T BB A S B R
SEFR By 2 BES TR E 2 30T » R T T A S NE B s H RS RS 2
2R - | IHEHEER N ER 2 B A\ e A > B8 2RI R -

FEAN > NEIE 19 B HHE T B R T > B RS e
FETERR S PR BB TR - AEFH I EEEE AT e AN EH A,
BHEGINERZFEFEINLEE - — B EREATIFTE 2 B4 22 ERHRIE
TR R[E 202 a5 « GREVIE R OR 2L 2 e e B I fah R NS i+ 208
R HEEE R EANBE T FRRE A ELAERT » BREUA PR 2 T -
40 » SE R ICARA (International Child Abduction Remedies Act) " [F[&FZ4:
HEIRUE A o AN ESS FE L E » BN E L (rea o E
A aE K AT AHE ORE  an i aE ok AScH s8R ~ 25 (- e ah ok A\ LB ARt e
FESIR N E -

F= AR FA

BN AEIRE T2k Ferp TN | LB o 19800 AKYEOR A4
4 B A 2 A R TR Bl > AR - AUE 11 R
RUE + T s mE ST BUARIE SR IR B S5 oK Eah 11T 6 N RAEE
Rf > R B A R B BRI ] DAIRI G & B S KB TR R e -

SENKYEE 12 W8 L IE E - T T ARG 3 RZ IR A A E 1

3% 1980 Hague Convention, Article 14:

“In ascertaining whether there has been a wrongful removal or retention within the meaning of Article 3,

the judicial or administrative authorities of the requested State may take notice directly of the law of, and

of judicial or administrative decisions, formally recognised or not in the State of the habitual residence of

the child, without recourse to the specific procedures for the proof of that law or for the recognition of

foreign decisions which would otherwise be applicable.” 2:f BZE(EH - EURMIL AV ESENE -

HEESR RS > 55 761 2001 429 H » H 153 -

3! 1980 Hague Convention, Article 19:

“ A decision under this Convention concerning the return of the child shall not be taken to be a

determination on the merits of any custody issue.”

2 2B mES 0 [FRL 14> H88-89 -

331980 Hague Convention, Article 11:

“If the judicial or administrative authority concerned has not reached a decision within six weeks from

the date of the commencement of proceedings, the applicant or the Central Authority of the requested

State, on its own initiative or if asked by the Central Authority of the requesting State, shall have the right

to request a statement of the reasons for the delay.”

** 1980 Hague Convention, Article 12 T & II:

I “Where a child has been wrongfully removed or retained in terms of Article 3 and, at the date of the

commencement of the proceedings before the judicial or administrative authority of the Contracting State
12
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s > BIRAR RS BRI > 2T L HAIATER N 5ASd TER R 1612
Feirib > ARom—EE  AREEAST TESEE T Alan S R 1 2L - ) KBTI
RUE © T BEERR FF Z BRI AR E Z ) (— ) 2 1% - 3% 5lAS TEUHARA)
JET Rllan iR 120 BRIB AT DAEE IR T X E I RTEREE - | LA A2
BB > TURZIEES IR E I H B ORI AR B RS RS - SR
e =GR ERE 28 - AERTEREERT RV R PRIEA £ 2 OB BHE R
Z LB EEREE - SRHEa S I AIREZ IR AR LB B2 120 411t
TSR ARG B BT L TR i 46 3% T L L B - N B T S
FHE AP LB R Z IR TR E BRI IREM I
BT LIRS BTG MRS SRR ZE AT SASE TER R 2
RS IR > BRIEA] EEIHA RIRUE Z B MBI FE -

AU Z TR TR AL FEARR R — AR T2 e Bk
RS R B B E - ERT ALY b {4 — R AR R BRI £ 2y
fetE » HAS LU AR Fr I TR AR 52 ok - i e R I AR X s B 2 7L
SRR E A TR E A RIREE T » BESh > WIRRTHE 2SR AR A
WENTLEZIALNGRE - BB L WRETESAIFTEIE ZRE T 2L EH A
IRREMR AR R IB T2 285K IEARE F LR -

F=H UHIRBEZBINER

REZHSEL 1980 Jg5 AU Z GBI ER B e E AU BT 7 1L R W E
EGIREE E TR A BB AT B ENA TR T 2 A B iy
ate o MEER ORGSRy TR R ERIIRI b I HERB G A X E 2 1
LZa% AT T BRI o 6 1980 Y5 A& Ry AT TR LR E R 1K
T amf T2 BRI B it B 2 D » AR & T SR EERES | (the best
interests of the child) » JORAKRFAFIERGISNEHNALYERS 12~ 55 13 BA55 20 i
REH  HopRl Ry T EBEENIRE B ORE AERAEAE B 2RI RIT
(EEGERE L A FE BB R e BN R -

BIsh SRS S 4r G BIRIEE AR 2 " IREREREE 0 IR TEL R

where the child is, a period of less than one year has elapsed from the date of the wrongful removal or
retention, the authority concerned shall order the return of the child forthwith.”
II “The judicial or administrative authority, even where the proceedings have been commenced after the
expiration of the period of one year referred to in the preceding paragraph, shall also order the return of
the child, unless it is demonstrated that the child is now settled in its new environment.”
3 See Elisa Pérez-Vera > supra note 15 > at P458, para 106 - 108 ©
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EHIRIE > d1 o Tisha B i > PRITRHIEIRME - BUpINERAE 5 E
AP > B T A B e I SR AR (F L I BRI 2 an S RS E R T A 208
2B - 52 - RATFEOBEIEAIES AN B EERE - 51
TEHIL BRI 2 DAE

NI FE EAUUIRBIS R R - oy R fE R o S BIANE R R IR
RIA B B H - 2O A 2 SCRERTIE EALFE LT » B0 AT T AR 1
LR HAEE 2 AR AR

F—K PUINEE—ER—FRFREE BT LEBEEFERR

AKIFE 12 55 1 B EE T IR B2 JF A o AT EIRES 2 18 2 8
JE 1T BRI Z BRAR TR E Z R AR Z 1R > 54 mlE B TR R T E
I Rlan SR T2 RIF AT LRSI T EAE R R - AT > HIE
R BTSSR A T IR G A B TR SR AR B A T 2 T
20 AL ARGET I A K B B Ik

SN RCCE 2 TERUE 2 BI9MEH — P EAEERT IR (the child is
now settled in its new environment) > £ | (Ri€ T 2N IRIE D I E Z 85K K B0
e WIT L EAEERRR » AISNEASR TSR ERE  #k - &
N2 B EE e TREREENREE AT 0 AR E s
HRANE 2 B8 - (R 2 2EE = (F U A58 (abductor) BUS KR 2 AKHE
e T - 7 H Bt AR AR ErERIEER R A 2T X
HIRER - BB LIPS 2 gl e F LB AER ENRRYRE  FrA
BT 2R A 2 B e R i o

* 2B HHE 0 FRE 140 591

37 See Elisa Pérez-Vera » supra note 15 > at P460, para 113 = “In general, it is appropriate to emphasize

that the exceptions in these two articles ............ ; nevertheless, the very nature of these exceptions give
the judges a discretion — and does not impose upon them a duty — to refuse to return a child in certain
circumstances.”

* 2B WEE - [FRE 140 H 92

PN 12 R IFSC - [FIRE 34 -

“© SR8 2kt o B BIRAL A SRR R R E R A 0 FRE3 H 30 -

I See Elisa Pérez-Vera > supra note 15 » at P458, para 109 = “The provision does not state how this fact
is to be proved, but it would seem logical to regard such a task as falling upon the abduction or upon the
person who opposes the return of the child,”

2B BRAEE > [FE 300 EH 153 -
14
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FEK BRRENEREAEHZEA TR

LB N E (R AR AT 20 67« T AR S R B R B
5 ) MR AR S AR > AT BRI EHER R ALE 12 (Rt
BT U -

TN 20 RZ ATREME DR Y - IERARE A B EREE - —
Y TR AR B 2 EEATR A FEMR WA KB AR 2 Z R A - [F
Rf - IRIZILRAUE TTRETESE 2 1R 5E - R KL HRE A B EA R R /et 2 IR
> A& B SR AL AH[F] (incompatible) » £ 22 IR AR - B A 1517
FfE&E 2 RN o =~ Rt JRRIR AT g T - SABETEURRBEI R ALY
20 fFRMUERF > EFFE L - —OIBIRRZEGUAAVIISERTR - A B 2 I m BRI
NHE R E 2 TR R - a7E s T BUARREE R I B8 S BB LA A 2 S b
2B DUPEEIYMEE 2 # -

B RITHEEEE - A RIESERREE

NI 13 IR 1 THRUE « T EEA SRR E ~ # 2K~ 4R =%
BA T U S 1F B L BTREE T 20an S R 8 ROHIRIE T L an o 2~ HRiE
S HATERGRERGH] + (DIREIT L2 A~ TR B BB 58 X B 20
REETTEEHEENE - SR e B 2 R FETEEEREE

BEIH TOREBRI TR, O ERAMRESTEE - () BT
NPRGIE SR B Z I - MR PRI T A LR - SIH0ILRE - NERE T EIR
H{T(E R % (actual exercise of custody) | N & 25 > {HATR LEFRAUE SRR FZ 2] I
T2 (the care of the child) | » SNELALTHNES 5 FRETEERE Z E & /FEEE > AR, -
RFFESEAT > REORE T L AT ARSI THEREREZ A - () FHAETEE

#1980 Hague Convention, article 20: “The return of the child under the provisions of Article 12 may be
refused if this would not be permitted by the fundamental principles of the requested State relating to the
protection of human rights and fundamental freedoms.”
* See Elisa Pérez-Vera, supra note 15 » at P461 - 462, para 118 o
41980 Hague Child Abduction Convention, art. 13I(a):
I. Notwithstanding the provisions of the preceding Article, the judicial or administrative authority of the
requested State is not bound to order the return of the child if the person, institution or other body which
opposes its return establishes that —
the person, institution or other body having the care of the person of the child was not actually
exercising the custody rights at the time of removal or retention, or had consented to or subsequently
acquiesced in the removal or retention;
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3REE | IHZIRAR IR B 2 e © BB MRS RE RS AN
o e HTT Ry A RESEMER AT CE A AIRER] - A8 T REPEM T 0 B i, HUREH
AR RS R - 20 IR

SRR T EIE LI 2 BINEH - B (acquiesced YRy 1 TR
TEREM E E e E | BEAABARE o SR A SMERE s
EREREMENEE B REARE AN BN SR ER  EMIHEE
S HEIBE R  NEEE L BE IV B R R R R R -

FORK EREEZRRSA AT ERZZ BN

IETABIN R G RETEALTSE 13 R5E 1 TS 2 3K° T IRE ST
LENSRS O EEZERGE ZE T Bk B TN A RS2 Z b
EA MR > SAS T BRI REEF LA B E 26y < - EGISMEH
P RIS I e LB & A AT BUPERTAES 720 (R JRERE 20 BRE
JEHEZ A R B ORE T2 KA i < S B AL 128 « 1B - JABEE R IR AIS N
HEEH RS T U EH R EE R B G EEL T NSRS EZEET -

T EKGE B[ (grave risk of harm) | B " N 8] %57 7 JiE 1 (intolerable
situation) | 7 FRTEIEAESEH—5 o HE SRS E"IHEL - WEETE 4 E
Feikar sl RgRIEA—IAiESR — WRRE TR &R E S A A
7 AR R FEIR B/ S ARG T « Ho4 5 A 2 R (S LE TR O N H 2 R
NEFZ BN RGPV NERZ0E » [ERES AT e R G RIRE 24
Z5RE © I BER TEARGE S EkE ) AT 2 ER ) T E
WA -

EHHK TLIE@IRE B (child’s objection)

INKTES 13 6658 2 I8 HHE T B ES TR BRI A T A EEIRE

* See Elisa Pérez-Vera > supra note 14 > at P460- 461, para 115 -
Y SR Zigeke o [FEE3 H 32
1980 Hague Child Abduction Convention, art. 131(b):
L. “Notwithstanding the provisions of the preceding Article, the judicial or administrative authority of the
requested State is not bound to order the return of the child if the person, institution or other body which
opposes its return establishes that — b) there is a grave risk that his or her return would expose the child to
physical or psychological harm or otherwise place the child in an intolerable situation.”
* See Elisa Pérez-Vera > supra notel5 » at P461, para 116 -
%% 1980 Hague Convention, article 13II:

“IT  The judicial or administrative authority may also refuse to order the return of the child if it finds
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B HECZE AR S EIHER 2 AL SRS TER B MR SR
e ) MIAPISNER > Bry 2R HYERF(child’s objection) Z4h - J37H&R &
Tt ARl K At R 2 & HERE B & AR S EHER - 1ok R LE
BRI T T AGERSN  HE TREER RERSHN " HREE 562
ZHRENHFNCEE Rt — h 2 B 2R ERE -

TR B PR T2 R B A T E e B I AR e IR
TR SRS B B O BN A - (1) TR EERGNZFLL T (2)
TURREZEREGHE T ARG EEZFH T KR - Q)T
B TR RAEE - R EE L EEN A BERG HE (Fal i L A SR 25T
B BRI E -

VU DSV PR B S

1980 /B BT EIFE AT T2 A4 e B B R T Eh i B 2 AR
B 3 H AR R BB N L — o B A Z BT BT R
PRRETA T LB S A (B ARIBRILZ 5% SV BRIR B A A R B T2
o5 AR A L [R125 00 B B S/ DARR R EE BUR A A R E i 2 A E
EEE

F—X GREIEZHEE

BT S SR - FERE S ] A] 2 Ry B A R 5 T » B T T R
BARTRAGIAN - ¥5Y 1980 /B AL HUEFA R LA B E HHIR - 559
AT > S B RRERIBIA © G FREGRHIMEA IR S @R 25> -

1980 I A N Ry BIBRRETRA 1120 S 0 2 SUE TP A R Z 2B - AT RE(ESH
QIR A [0 e DR G = 5 1 1 2 1 R - e B Y [T RE IR B L PR A R Y AR 2
RRENERET - & RAVEIE QLS 13 ke T EAGR ) 2T AT Z AR

that the child objects to being returned and has attained an age and degree of maturity at which it is

appropriate to take account of its views.”

> See Peter North » Private International Law Problem in Common Law Jurisdictions » 1992 » p96 -
HE[EEIRE - [FEE 8 H 114

? B BB IER A S - ASGRIAN L T B IES —f1E S H Y T REEE AR

st S SRS CAFCASS | ot -

33 See Report for Congress: Hague Convention on International Child Abduction, Publications of the

Law Library of Congress, Jun 2004, p 2-3.
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FAMEE AR - (S TEBE B R A A E R E 2= - ARIRE
A IRETRAT Z BN R RS AR R ss ot P T LRI A 25
FERBRIDERE 2 ™« BT BAKE 13 (REIVNER RSN 2
LIARBT R AL S N E BTN ERE - HUE S (Eer & B 2 MR A AR - R4
FHIIAR—BEIGEREL” « BRI MNRE ESROE By 5 - 48
REME RHIR NI SR B DU IR B 2 IR A B S B 2 TR AN -

SR e N BT 1980 SIS N Z R RAE . GEVET - £ EIRE
DNEIZBIZ - 0P ~ A ~ 28T ~ RN 00 A - el R N ST e E B
BN AR EUE I Z ISR - I —FE > 58~ B NS P e B P
AR A BT LB A E USRI EN A 512 » R AT PRI =]
YA b = 7ARE e 2 FE BT R » [RIHRG > 0 S BURRL A G i a5 Ry ST
— R 550/ N AR BRI e B O Z [BIPR I SATR T & - RE LA
PR & (15 G QU A B R BB I O] 58 A2 HOS5 S AU BN Z T REL DL R 2L
7 o H 2001 FLRHERI G BIR ST G2E - NETF A ZE
WE > [ R R S 2 SR e R

BN FFERBZHE

IR Z Gy RIERIZ s R faa 2 K B BIER - s A& ]
&gy BEIZH - BRGNS AL E R 2807 - NI > ALY
By T - TREIEE ST LA E M A8 E GRS - JREMRE T RS AN B
FEIRANLYZ G o J EGrQYIENIE B (R A SNSRI 2 KGR, ~ U TER R 2 B G
FRRFEIR - IpE TR B - At ST L EbR T B SEE B
EECAE FERERE HIS SN 4 - T IRED R A& Z B A T e 2R &
7o kg BE R E REBIR L AE -

HFYEIRR A EAR SRR - ARSI E RSN > SOt — R AR 5 20
KSR EEE 5577 - B EIEREGH ZF St Bt — MR (T
HR -~ 828 st FEESZ BR Kot e Rt s » I BUEBIEHEF D
TULEFZIEI - B0 BESEHY 2010 52 6 A 1 HADA 1980 S &R A

>* See Gloria Folger DeHart, The Relationship Between the 1980 Child Abduction Convention and the
1996 Protection Convention, 33N.Y.U. J. INT’L L. & POL. 83 ,2000.

> See Linda Silberman, The Hague Child Abduction Convention Turns Twenty: Gender Politics and
Other Issues, 33 N.Y.U. J. INT’L L. & POL. 221, 2000, p226.

%% See Report for Congress: Hague Convention on International Child Abduction > supra note 53 > p 3 ;
and Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction- Part III Preventive Measures, p42, & F} 2K JFH :
http://www.hcch.net/e/conventions/guide28e.html

7 SRS - [EEE 8 0 B 139 -
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% 82 [HEOE » AR E AR - RO RERRIL &
F9 {3872 (Malta Process) * %% /727 &

BEAh - A BB Z (i i I R R A 5 =B 1T B 18 frhak (bilateral agreement)”
AE G s Bl E A LR T - IVE B F ML EHAE B R E BRI 1980 J& 5
NEYEE > BIADRY 2010 AE9) » HH3ERE ~ HOEEK ~ S2B ~ BN ~ VAR - 4HPERE - &
RAFIPEHEF S 8 BRI (e H A S 1980 FEF A4 - fEHAL >
FRELSS R EEE ) REIEALIZ GBI A ST AR DL « BhAk
R 2 FHESGERZ HIBIZ AT &, IS FEMA R Z B LU HATA 5
HEARMA 1980 F3F ALIHTHRE" -

1980 /B AEYBLEA N SIMHEE - HrdEl 2 BEE TS AR 2
R E AR AR R SIRE RHYEER - BUFRRIRE S T2 R R RS - B
EERBEREANRER IR ZEGNIIAF RO I EAS X E T
FARMB5T] - BETEREE MR ZEE EMAILES AGIRA K ARE » SRl
FEFT A IS A R R A A A R B AR R (A - AU B 22 (0 L R A A B PR I
DUR e #E R R BB [l 55 3 T LS M 2 & R ELEE AR Sl B e (B A 2 A e il Y
JilA] ©

> “Malta Process” F B fili8f2 (4 —TE L ERERLASHI 0 2 & . B80T s S 4IRS Fr AR
fR PSR R FENF w2 AT Rl A Re€ i BNy HAY - S Fr il R e e B 77 SO R
CHIRER ENEE IR (AR FIRIYEISR) » PAREGiBIIE L 5E 175 - RIS EELA NI IE T
0] B R A T M 5 4 - Hoy ot | BEARAFRENERIZY - 2 R EESHAINE B
8~ 3 (A LAY AE REORIE R 2 3 » 1E55—X Malta Process &% » FhlZE T
BT —HIFFEZAEHRE . R A ErmEss KA REVAEARIVER ML T % - B
EEREEMIEIIT - See: http:/www.hcch.net/index_en.php?act=text.display&tid=91 - Special
Focus, Introduction, W. Duncan, “The Judges Newsletter on International Child Protection, vol.
XVI/ spring 2010, p1-2. (visited at: 2011/02/11)

¥ S BIERL A S S 5480 ¢ http://www.hech.net » [EiE 4 « Fl40 > SEEIEILIERS -
JEEREI SR BRI S - B FE pH A T A B o T 4 S B R P R 1 2 B oy e -
5 % Jurist Legal News & Research: http://jurist.law.pitt.edu and The Japan Times: “Japan’s allies
urge government to sign Hague convention on child abduction” - HA&{% G-8 FRZZH » ME— R gs
F 1980 FHF N2 BIZR - BlgE 8 BRI BGERTEE - HAUIMIHE HARRE SR
DA 1980 78 H /N4 o (visited at : 2010/09/24)
ORI O AR B (2009 A CIBRRGETHER) 7 DA ANAESEISHA 34393 ¢HEHA
NEE(EASHR 707734 (417 4.9% - B H A NN A GEAEHYEEA TS - ST IR AR AT H AR 2L
W2 [0 AR HAR iR SRR ZZ BTN EE 2 88 0 - BRI 2010 4 9 H T atbommsEsk HA
O T 1980 F8 A4 | Bk » fEH E 1994 FF8H 269 ER ARV F 2T 2 H AR E
HIEERNZ RO T ZAIREF] - 2011 52 1 FIABITN SR PTR 20K H A i A
& > WA H ISR 2 B - AT ESATR S T LR TR = 70 ¢F > JEEIBUN Rylit
—H R BRI R H AR - HANBG@REINIESE S A 20 HEE HABIFREIEEIA
1980 5 S AKIHHE « BRI EIZE FEH R AHTFIBIAEL - FERBIE AT - BRI
BBC News Website: http://www.bbc.co.uk/zhongwen/trad/world/2011/05/110520 jp_hague treaty
(visited at: 2011/6/4)
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B ERSARREYE (Mediation Model)

2006 4F 10 H 30 HZ 11 A 9 HIBFEHE ETT B RS =5HE
(alternative dispute resolution; “ADR”) » 3 25 Fyip FHAFBAIGHE 1980 G /N4
SERCTE I AR (mediation model)*? e HABL 2 (5 FH TE R Z B 1A 5 2 o) B 4 T
FERIEAH » HRTEASEE ~ 7AR ~ AR nn DUk B AT H S R B FH B AE H BN 3%
TR o2 ZE A e st 4& TR o 1T B pi R B SE B 2 AR S HaTY 2B RE E
{FEECER A ADR R0 25 TR B ek o i A it 5 e T R P R B S R R PR A
MEREFRMAER - I B AR EE AN A ERENBVEFE TR - %
Tohee ME B A TR IR T BT A B 51 A ERE G AT T « BN 2 B4 o7 SE 3 g o o i
GEEL > TS AERA S P FE R BN & U3 (5 ERVAHRE 48 - WRFTFE > EER 1 Lind &
TIEE G | NEEBOLER S BUE M B - FEEE TSR E R D AL
AN PERE DA R s R e Ty B S AN DR A ~ Tpaie Ry 7 SRR H R GE SR E e AR
Z5E - BllEH S DA S E R/ AT - R R B
& o IS OB 25 (5 ARG ol s (B R R Y i = A T > BIFRHE e
P A7 o A =S TR B PR AR B A - N — 8B 7

BRI /NG

1980 FE/BS AE ZAEARREER AN - BT AUt EIE T2 E A Z R
HAEE#E 2 BHHIRAR A FRARE N Bre 2 mIse A T8 A DIATERE
BT L2 FHNFAE R T AR S« (ERHR T2 it nIe T4k 0 IR
Al AT ez m| B E R fE# 2 AR A= F M T o B s T T U i s &
HANE 2N > N IEZFEEZS N TR ERE TRt L (BFS - 1980 I AT
L #ERE R R R D BRI EE 2R 8 A - (BRI ZHE A
ToeE L REANEMAGIERTACABIRED KRR - RO ST
HE 7 HHY ARG ST BRIt 2 M I58AE A G R EASS I DUE HEIE 2 & &
IRE R o DU NERASIRE Z K 7 w2

(1) A4 12 e SIRTHE -
N ARIBIEHE | TR SRR E - IR
¥ B » [0 RN SRS TR KRB - S BT

62 See Radoslaw Pawlowski, Note, Alternative Dispute Resolution for Hague Convention Child Custody
Disputes, 45 FAM. CT. REV. 302 (2007). at 304; Principle of Establishment of Mediation Structure:
http://www.hcch.net/upload/wop/mediationprince.pdf ; Explanatory Memorandum on the Priciples for
the Establishment of Mediation Structures in the Context of the Malta Process, p3, Nov. 2010.
http://www.hcch.net/upload.net/upload/wop/mediationmemo_e.pdf (visited at:2011/3/26)
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LR RERE - (Bl —FERHF K > HAMSESEHRECEERREE > Al
I BISME AR o ) FEER R L—ERIIIR > P le > EREFEE0E
BT THE A BB NS o= = 2 NR Al R AAE — - IIR N IEHE
FIT-2CATTHE > TR IIPRA LR IR R R E Z 550K NIt ERE TR
SRS By — A" o —MRBESRART N PR ZE B R A ETER S A 3 AR K2
EEBAE R S 2 R T 25 ORI S8R TR AR 1 B S A ki
ST ATHELL BB BB S ACH T -

(2) BRETLZBIMNAE

INEIFR12MR ~ B3R B 200 I AT IR 8 T2 A BISMNEE - Y
FIREIR T EEEFIIREL ,  BIBREIEIH T EREE R, CE
ERRZEE ) T~ DURAEIE20MR T AR CRE R E i SRR
FAMEE LA T T @ReU B BA B TR B R A A B KRR E 2
[ > M S AV AR (Rl - P 2B A — B2 B/ - R T AL
HEREARE ) RS - B DR L POERPIINRE R EE T | FIsh
RUEE R IRE | ZIR A 16RE EIEAEE PRI A O/ MR E M EZ IR ALY TR
BT R ) ZJRAT -

(3) MR I R4 4B Z [HRE

8T 2B S I E 1980/ A (& G &Y B B8 {4 AT LASIE il FH A 0 46 2 3875 > T
BEIRE B ATAE S AR R KB - S8 RESCRELE A AR T-2C
IEEM R BN GBI R Y RS (2F 2 — e T HigigE =
BB o TP THEEETEA AR REISEI A AL [BIR e sl 2 [FAREH IR
RE - BT LB FRELLAREE A LB - I SR ORI IR A B
fEZ SCREEMS FIEE L BUARE E 2F % » RIRIEG I BIRERI T A2 85

HE AN Z G s TBER R L B e BT R (B E T LR

Al > 1980 NEINYAEI N EE — R E > I 2 B A S 3
A ARt DU R SR PR MR g ~ BUPRA B g DA R M M TS R e T
b DU AL TR E RIS ) IR - S5 ~ S5 ~ VAR ~ ISR LSRR A5
AL ST BN S E R AR 1L ERR RS Y R E B SOET T - ABHE LU PR
HOL G EFEAG R T ek S - BSOS (e fE % IR AR IA Bt A 19804/ 5 12
&Y > HETM{E & REAE A R L H Ay S50 S8 48 22 fi R B » AR S SE EAT AR
A998/ A2 HARLE—(ERFHI BT -

O SIfIRE - [FEE 8 0 B 142 -
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FE1 1996 BA N KRR EMMREREALY

T EIPERLEE 1996 10 H19H BT "B RN SCREE AT Fe Rl il 2
Hit 2 EHERE - ERL KR BT R EIEZ /AL, (Hague Convention on
Jurisdiction , Applicable Law, Recognition, Enforcement and Co-operation in Respect
of Parental Responsibility and Measures for the Protection of Children)®  19964F
THRFESLE ANKIA20025 1 B 1 HARCZ S T/A 32 M4V - Ha & 22EE 5t
AEYIBRRA R ~ BRI ~ 2358 ~ JRED - FEE ~ (7R~ RPEHEA R 0 DUR S E
FAMALIPTEE s ~ ILM5E LS TCSE © 5590 - EEAINE ~ P12 ~ iR~ R
M~ g% ~ Bt~ BB SRR R 5 E LA KU E R AE -

1996 FFES REGE ALYEZ I EL SRR PRt il B 2 R - HEERE
(B> SCRER AT e B e < B e B HRIRAR Y AR A » UL A0 S 555
WL 2 LB N IR SRR E EAISERZ

F—H AUZHERERE

T NEE L IR SR EAET 0 1996 T G il e By R EA A
IHREE S E AR R (R 250 > /1 1996 Fig 5 Tl Sl B A4 Z S IR IIL AR ZR
[ AL ER BIEEFHESHERE CIPLE 1980 FES ATF R - B2 EE
AR EER L A LI BIPRBE BT FR G 2 ATHRAZR 7140 1996 FigH fReg il ELN
IHIE 2 o S ERF

F—K HEZHR

A BIPERLAE RN AR A 30 SEfH] - SRR 3 (R HEZ A - HAAH
AR BEE A Z B (E1S T BN PR S B A3 BUR AE — (Rl S (R HE T B 8

IR AKIFTA R SRR - W SR E A A B Y 4 (child) ~ 5 AR RBUE
\(minors) oA R B B 22 8 48 57U children) % - A SCRFITA G Sy el B Sk 50 s
BREM 2 REDL T M HERE ARG SCE AL T R B o 55 ASURIEETLL
R AKI R ¢ 199658 S Ora F B AT ER 1996 T/ A4 ©
C 2BFHELEERE FEEEL 19 EEFREREAYZHBEER
http://www.hcch.net/index_en.php?/act=conventions.status&cid=70 (last visited: 2011/6/15)
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BBEIRAS AN B T LB 2 PRt — DIBSEZEAI R0
I EEAE -

B —(EF AU RIN LB A B —EAKIEIE 1980 G BEF B
MR T2 EREFEE 7 2 0 %49(1980 Convention on the Civil Aspects of International
Child Abduction ) » HATEIMERTA 84 (EEZ—[R & /FireE W& - EHE A2 F(RE
PERIR ARG A B BT L PTiE VA ER 22 - FEEIE 1993 S8 NS
EE T REBLEE/N%Y (The 1993 Convention on Protection of Children
and Co-operation in Respect of Intercountry Adoption) > H: H Y F B2 R &S FUCE
HFEDOREWICE R s - £ 2010 4£ 3 HEA 81 {EEF IASKAAELL ALY

F=EB RN IRE R E ALY » (A 1996 FIB A RFE K breg B
fit T RE Y ERERE ~ ERIE ~ G ~ BUTEIEFZ/A%Y(The Convention of 19
October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in respect of Parental Responsibility and Measures for the Protection of
Children) - [t/ 5 5 B A LFEHIE] EEEZ R IE AT - BT 2 fra&
B EAEE R AR S E A » (ERE I SCRES (T Rl ey < F fReE L
BB AL - DASAEREE Y SRE S R B NI ORGE -

1961 08 7 17 (R € 5 2 U7 I BA > BT RH < HE ) ROGBEIR A TE A4y
(Convention of 5 October 1961 concerning the powers of authorities and the law
applicable in respect of the protection of minors) F 7 I AR B Z A/ D > 41 15 4
FAEEE 20 ZFE 1% HAREF S HRIE LA e E IR ST K - I 1961
FIRA AN T EHE BRI RE R E > AT R EEE R R EREER
TEWIIS A BN SR IR E 2 B IRES > A0 S

5 See Outline of The Hague Convention of 1996 on the International Protection of Children, Sep. 2008.
Available at: http://www.hcch.net/upload/ “Itis much broader in scope than the first two, covering as it
does a very wide range of civil measures of protection concerning children, from orders concerning
parental responsibility and contact to public measures of protection or care, and from matters of
representation to the protection of children’s property.” ( visited at: 2010/12/01)
67 Article 1 of the 1961 Convention “The judicial or administrative authorities of the State of the
habitual residence of an infant have power, subject to the provisions of Articles 3 and 4, and paragraph
3 of Article 5 of the present Convention, to take measures directed to the protection of his person or
property.” Article 4 of the 1961 Convention “If the authorities of the State of the infant's nationality
consider that the interests of the infant so require, they may, after having informed the authorities of the
State of his habitual residence, take measures according to their own law for the protection of his person
or property( I ).That law shall determine the conditions for the initiation, modification and
termination of the said measures. It shall also govern their effects both in respect of relations between the
infant and the persons or institutions responsible for his care, and in respect of third persons(Il).The
application of the measures taken shall be assured by the authorities of the State of the infant's
nationality(III). The measures taken by virtue of the preceding paragraphs of the present Article
68 Article 8 of the 1961 Convention “Notwithstanding the provisions of Articles 3 and 4, and paragraph
3 of Article 5 of the present Convention, the authorities of the State of the infant's habitual residence
may take measures of protection in so far as the infant is threatened by serious danger to his person or
property(I). The authorities of the other Contracting States are not bound to recognise these
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FECEETZENT - ABERRGG T R E T BB R Z TERBIA B - & TEIE 1961
NG B BIEREG RS T E G AR - i 1996 EE RS
SAEE T THIRA N EE R T R R A A 2 B IEVI A\ R G HGE AR -

g S BIVERL A S e B AT AL AR 1 Z2 B8 (Special Commission) » ££
5 18 TOF BIRRLASHER T Z AR B T =2 A g Gl 55t T 10 5
% OB/ \ IO BIPERLE & aa T om B - SR 1996 4F 10 H 19 H&L
HHH R 2 & BB SRR RO (& A % E 2 1% - TLHIB A S5 %5 -

PR D RE

1996 g (RiEHBENALEA RIARE IR Y& (EHEE 'R
HEp () B R R GE E P 2 3h (parental disputes over custody and
contact) ~ (2) 581b 1980 )5/ \&(reinforcement of the 1980 Child Abduction
Convention) ~ (3) 4t A S 2 Rk A (unaccompanied minors) ~ (4) FRE 7 FEE]
2 E (Cross-frontier placements of children) - BEIL 24N » ANNGTE E—(E5CEE H
BB 4 DL R RE R AR i R A s -

B AR BN B R . Sy T A EIRE D) RE RFEETT R
oy IR HL o Bl (A [FZ BUSRIR BRIR R iE e a Rl e 4 < Ban iz
fil 5 RIS - &I FR IR DU 3 2 2R = 5901 0 19964F /8 (Reg Hil B
Ny R b B FERRR PE IR A € A R R B
TEMRFREAIEIL T - MaR(t T 1980 AKY & B AR R A i
USRI - 1996518 5 (R E NI ITHNAR oy S Z B CREETR FEAY8O] > (5
an o e B AR HIET - B Bl FE TR AR S n SR AU A Pragiis B b

BESN > 19965 5 Orole 5L B N6 Z S TERR P BT B H (R IR A 2 2B IS
2 H A FE R ZREEN - TVERE) - A&UZEBIR B & 1F AR R BT E S ERIFT
£~ BHPE (T 28 2 EE TR A RERR UL AL B Prag i i LA BT ! S B Al
T ~ B 2 B B e B[R A [ B R < R B B R A R AT A
PREEFEHERIHIE 2 S EACE B BT - 5590 BN B L BN &
USRS - PlaeE soR HAE PRI 2R - AR Z &1 -

Measures(II).”
% See Outline of The Hague Convention of 1996 on the International Protection of Children, supra note
66,p2-3 °
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bR THE EAUUIRFE A EEIRAEY) > S9N A E B HMARE - oy
AR - AR (1) —EXBNRY - Q) —BEEERZNAS - ) AAREHE
RINDIRE - AR T BA TR HEERZHRE - HEAGGREIERERE
IRTE Z IR R Se B HVURS > FTLUS 2 R (M A LA s E I F R Y LU &
S BURFAIRA AR PREE TR B S BREE AR IA - S9N G R b S AR CReE I K 24
AEEZ ISR A R - 1996 Fi S (R R E NI ZINREERY - B wlAA]
T2 8528 DU —EAEA FARAE S Z IR S B R IHAE A ST TR
PREVEZHIE - BUERS - AR USR8 |ARHIE 2/ AN
MR T HEEEBRRERT - BREENS  RABRBEARYZEEZ —
FRolEg ) HAERHIERLEFa N P s - AR S ERAERZE
F o M BFBEBELEEREHNREAGRERE—EAR T RAYRS
(post- Convention service) ; HYMFZE o H HAYE(RfEALIHEIZHIHEAE ~ WD
GrEBIA R B A Z N BIeEAGIE K ERYE BT RAFRIREE KR
& o (EREGEIE I A BT BiRiE i TR 2 a s e S FR A -

B AZHEB

N2 REH R ETERES B A EEZ . EAN A ERERH B
{E72e ~ REIBL - HIFURBREI T Z ANE « BUB S BIFER VA S N HlE AL IHF
&R 1989 G EEREF] /N4 (United Nations Convention on the Rights of Child) 2}
ENBWAERE L1996 F R R A ZAIS B

19964735 7 (ra Sl B2 Midt 5 WY AR A E A 55— RS —JH " « AN
(1) ~ PRIE G Z W —HRRRE 1 S B B i e Z PREE T M B A B R AL &
HEHE © (2) ~ TRERR MR TR AR A A ) AE AN R
{T:(parental responsibility) Z {575 5 (4) ~ TRfta PRaEHTHE Z KGR BT T Fr A
KB 5 (5) ~ FEARSIBIHIIRER < L G Bh & DUERCALTZ HEY © 19965785
PR BNV B RS E G B h AT L A B R AT LUE

" 2 E5ukE > [FFE3 0 H 65
™' See 1996 Hague Convention, Preamble, “Considering the need to improve the protection of children
in international situations,....., taking into account the United Nations Convention on the Rights of
the Child of 20 November 1989.”
72 1996 Hague Convention, Article 1, I: The objects of the present Convention are —
a) to determine the State whose authorities have jurisdiction to take measures directed to the protection of
the person or property of the child; ) to determine which law is to be applied by such authorities in
exercising their jurisdiction; ¢) to determine the law applicable to parental responsibility; d ) to provide
for the recognition and enforcement of such measures of protection in all Contracting States; e) to
establish such co-operation between the authorities of the Contracting States as may be necessary in
order to achieve the purposes of this Convention.
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P GBI P9 B T - S (6i%% - (pds B wE eI E
Py -

DNEIEGE BRI E (T 2 B TR AE D PRI OREEAY L 2R - 55 2 AR
Il B A AP G FIRAT T REME > I T B B R T E R L R A i
HA st 5 BRI AT Z AR TER > SREURGER D RS T B A RRRHE G - 1L
I DNEIIRE B — BB S A > I H AR E A — S IBIATER 2B E 2
R G < B R 2 HORGERIEITZ » 598h AR S ERUE R A [RIG ST PR
SEE 2 TTBURRERMRY SRR Ot T & ERHISS AL S AR FE R R AN -

1996 /g o (R Sl B AKYER 1 B(E0 LIREIS 4 (RIRE)ERE NI ZHIVK
P P b B sl - & P S P s < PRa it (F— i B MR (B RS2 %
AIAHE - & I ERT SR BHH FERR T A4 Z 8 R st B HY = 1H - (42 B AYASCE
AR ATIES > PN ASGRE I 52 LS i P e E] 2 PR Sl B AR —3 P -

B HAHR

AR R AE T AN AT ZIBRA S s i o, A
FINCARE T AR A(minor)y 2 gl » SMIATEHARE W2 2 e - A7E
Y45 IE SR R R E (] B LA R B VAR 2 o7 J - SR E A
RRIERIE G IRl Hl 2 # R B F e ~ 80l " 1B —ZIBA4A( from
the moment of their birth) ; iR - HBAR{EZEURAVRES NERFAE - Rt id
{805 T Y R RE AN R A B R MR T 1 2 S0 DR AR 54T BRSO EE_E Hshfir S
W - AEISRHUEE R EAVRRE - (B3NS H PRI G 7 2 PRt
Bt > LARCH] B HRE S AR me EL 4 €T B FTER L 2 A SE PR T I -

N2 OReEE A 5B 18 Bk Lk - BIAFTRALIRE 18 piE HEHEAE
A NHIFERARE R T A 4R 4R - LR (B M EIERESF T H 23 Em =
R fef e BAE R R Z AT R T T Ry RE 1 e IR BRI B N\ TRARE Bl N Z R (Y

3 See Paul Lagarde, Explanatory Report on the 1996 Hague Child Protection Convention, HCCH, at
543, para 10.
™ 1996 Hague Convention, Article 2: The Convention applies to children from the moment of their birth
until they reach the age of 18 years.
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18 RECE NG IS RN IS - RIDLPEBI ALTER Z BN o 538k SNEITE
SAER 18 phZ RBME LA - A RERHE N A ZBUE R 18 B 1& 5K
BETATE A Z TR SN RN R M A B AT Ree & i/ 2 2IfRaE & - ThfE
BRI G (RIS ARA SR AU RE TR -
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> See Paul Lagarde, supra note 73, at 545, para 16. “The Convention applies until the child has reached
the age of 18 years. This does not mean that the Convention sets at 18 years by substantive rule the age of
majority in all of the Contracting States. The text simply means that the Convention’s rules for
jurisdiction, conflict of laws, etc. apply to children up to that age, even in cases where before that age
they have acquired capacity under their personal law, whether it be that the age of majority is fixed by
that law below 18 years, which seems to be exceptional, or, more likely, because the child has been
emancipated, particularly by reason of marriage.”
61996 Hague Convention, Article I, II: For the purposes of this Convention, the term ‘parental
responsibility’ includes parental authority, or any analogous relationship of authority determining the
rights, powers and responsibilities of parents, guardians or other legal representatives in relation to the
person or the property of the child.
T & TE 1989 4 Convention on the Rights of the Child, Article 18:1 “States Parties shall use their
best efforts to ensure recognition of the principle that both parents have common responsibilities for the
upbringing and development of the child. Parents or, as the case may be, legal guardians, have the
primary responsibility for the upbringing and development of the child.”
81993 fEFFANK] > 444k Hague Convention on Protection of Children and Co-operation in
Respect of Intercountry Adoption. See 1993 Hague Convention, Article 26, paragraph 1 b.
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" See Paul Lagarde, supra note 73, at543-545, para 14.
%1996 Hague Convention, Article 3: The measures referred to in Article 1 may deal in particular
with — a the attribution, exercise, termination or restriction of parental responsibility, as well as its
delegation; b rights of custody, including rights relating to the care of the person of the child and, in
particular, the right to determine the child's place of residence, as well as rights of access including the
right to take a child for a limited period of time to a place other than the child's habitual residence; c
guardianship, curatorship and analogous institutions; d the designation and functions of any person or
body having charge of the child's person or property, representing or assisting the child; e the
placement of the child in a foster family or in institutional care, or the provision of care by kafala or an
analogous institution; f the supervision by a public authority of the care of a child by any person having
charge of the child; g the administration, conservation or disposal of the child's property.
81 See Paul Lagardet, supra note 73, at 547, para 19-21.
® & Bmipg o FEE3 H 6T -
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[E|[N o See Paul Lagarde, supra note 73 > at 547, para23.

#1996 Hague Convention, Article 5: “( I )The judicial or administrative authorities of the Contracting
State of the habitual residence of the child have jurisdiction to take measures directed to the protection of
the child's person or property. ( II ) Subject to Article 7, in case of a change of the child's habitual
residence to another Contracting State, the authorities of the State of the new habitual residence have
jurisdiction.”
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%1961 Convention, Article 1 :“The judicial or administrative authorities of the State of the habitual
residence of an infant have power, subject to the provisions of Articles 3 and 4, and paragraph 3 of
Article 5 of the present Convention, to take measures directed to the protection of his person or
property.”
%1996 Hague Convention, Article 51: “In relations between the Contracting States this Convention
replaces the Convention of 5 October 1961 concerning the powers of authorities and the law applicable in
respect of the protection of minors, and the Convention governing the guardianship of minors, signed at
The Hague 12 June 1902, without prejudice to the recognition of measures taken under the Convention of
5 October 1961 mentioned above.”
V2 kS > FEE T H 218~221
% See Paul Lagarade, supra note 73, P553, para 40: “Thus it was accepted that the temporary absence of
the child from the place of his or her habitual residence for reasons of vacation, of school attendance or of
the exercise of access rights, for example, did not modify in principle the child’s habitual residence.”
% 1996 Hague Convention, Article 6: “1 For refugee children and children who, due to disturbances
occurring in their country, are internationally displaced, the authorities of the Contracting State on the
territory of which these children are present as a result of their displacement have the jurisdiction
provided for in paragraph 1 of Article 5. 2 The provisions of the preceding paragraph also apply to
children whose habitual residence cannot be established.”
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% See Paul Lagarade, supra note 73, P555-557, para 44- 45.
' 1996 Hague Convention, Article 7: "1 In case of wrongful removal or retention of the child, the
authorities of the Contracting State in which the child was habitually resident immediately before the
removal or retention keep their jurisdiction until the child has acquired a habitual residence in another
State, and (@) each person, institution or other body having rights of custody has acquiesced in the
removal or retention; or (b) the child has resided in that other State for a period of at least one year after
the person, institution or other body having rights of custody has or should have had knowledge of the
whereabouts of the child, no request for return lodged within that period is still pending, and the child is
settled in his or her new environment.
2 The removal or the retention of a child is to be considered wrongful where -
(a) it is in breach of rights of custody attributed to a person, an institution or any other body, either jointly
or alone, under the law of the State in which the child was habitually resident immediately before the
removal or retention; and (b) at the time of removal or retention those rights were actually exercised,
either jointly or alone, or would have been so exercised but for the removal or retention. The rights of
custody mentioned in sub-paragraph a above, may arise in particular by operation of law or by
reason of a judicial or administrative decision, or by reason of an agreement having legal effect under the
law of that State.
3 So long as the authorities first mentioned in paragraph 1 keep their jurisdiction, the authorities of the
Contracting State to which the child has been removed or in which he or she has been retained can take
only such urgent measures under Article 11 as are necessary for the protection of the person or property
of the child. AFEHUE Gt BWIEEM A EEN - BEH(child)Z PaF(5bL "2, -
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%2 1996 Hague Convention, Article 11:

1 In all cases of urgency, the authorities of any Contracting State in whose territory the child or property
belonging to the child is present have jurisdiction to take any necessary measures of protection.

2 The measures taken under the preceding paragraph with regard to a child habitually resident in a
Contracting State shall lapse as soon as the authorities which have jurisdiction under Articles 5 to 10
have taken the measures required by the situation.

3 The measures taken under paragraph 1 with regard to a child who is habitually resident in a
non-Contracting State shall lapse in each Contracting State as soon as measures required by the situation
and taken by the authorities of another State are recognised in the Contracting State in question. /\&JE5
1 RGE T (DEESGIRR ~ 5B 7 Fr et~ Sr40E £ E TR - 15 BREU R fRaEHE
fiti o (IDMRATHEARE SR T ZHE IS HARADEISE S RES 10 RIEE 2 EERMBIFTHUR - (DR
% VIEHUERRT 25 - E R B S B E R IR G - 4 ST R R R A 4
QA R EE > RIRHSTT »

% See Paul Lagarade, supra note 73, P557- 559, para 46- 47.

1996 Hague Convention, Article 8:

1 By way of exception, the authority of a Contracting State having jurisdiction under Article 5 or 6, if it
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considers that the authority of another Contracting State would be better placed in the particular case to
assess the best interests of the child, may either — request that other authority, directly or with the
assistance of the Central Authority of its State, to assume jurisdiction to take such measures of protection
as it considers to be necessary, or — suspend consideration of the case and invite the parties to introduce
such a request before the authority of that other State.
2 The Contracting States whose authorities may be addressed as provided in the preceding paragraph
are a) a State of which the child is a national, b) a State in which property of the child is located, ¢) a
State whose authorities are seised of an application for divorce or legal separation of the child's parents,
or for annulment of their marriage, d) a State with which the child has a substantial connection.
3 The authorities concerned may proceed to an exchange of views.
4 The authority addressed as provided in paragraph 1 may assume jurisdiction, in place of the authority
having jurisdiction under Article 5 or 6, if it considers that this is in the child's best interests.
” SR BRIELS » [FRL7 0 H239-240 -
% See Paul Lagarde, supra note 73 > para 55 > p561. “Paragraph 2 mentions, finally, ‘a State with which
the child has a substantial connection’. This formulation, the flexibility of which goes very well with the
underlying theory of forum non conveniens which inspires Article 8, encompasses and exceeds the three
preceding cases mentioned, which are only illustrations. It will permit, according to the case and always
as a function of the child’s best interests, the possible jurisdiction, for example of the authorities of the
State of the former habitual residence of the child, or of the State in which members of the child’s family
live who are willing to look after him or her.
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97 See Paul Lagarde, supra note 73, para 53- 56, p 559 -561.

% 1996 Hague Convention, Article 9:

1 If the authorities of a Contracting State referred to in Article 8, paragraph 2, consider that they are better

placed in the particular case to assess the child's best interests, they may either

— request the competent authority of the Contracting State of the habitual residence of the child, directly

or with the assistance of the Central Authority of that State, that they be authorised to exercise

jurisdiction to take the measures of protection which they consider to be necessary, or

— invite the parties to introduce such a request before the authority of the Contracting State of the habitual

residence of the child.

2 The authorities concerned may proceed to an exchange of views.

3 The authority initiating the request may exercise jurisdiction in place of the authority of the Contracting

State of the habitual residence of the child only if the latter authority has accepted the request.

% See Paul Lagarde, supra note 73, para 57-60, p561-563.
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1% 1996 Hague Convention, Article 15:
1 In exercising their jurisdiction under the provisions of Chapter II, the authorities of the Contracting
States shall apply their own law.
2 However, in so far as the protection of the person or the property of the child requires, they may
exceptionally apply or take into consideration the law of another State with which the situation has a
substantial connection.
3 If the child's habitual residence changes to another Contracting State, the law of that other State
governs, from the time of the change, the conditions of application of the measures taken in the State of
the former habitual residence.
O B KIS 21 5 1 TEALE o AR T — AR - 56 21 IRELE ¢ T AREERTE
R (REREl Z BERUAE - TIREREMRAT -
% B8 ZREEYlE > REEABSSHEERE ? SReERNRE T LEE PR ABE R
a0 %53 &S 21> 2007 12 5 - H 245 -
1% See Paul Lagarde, supra note 73, para 86, p573.
T BB ZEREYIE - IR 105 0 H 244-246 -
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A HA R BRI - [LA1 > 565 15 1R56 3 JHFTRIZ B PR JLRIAVEE © 3
F EAEBRFSH B S R s <V B 2 ABTE » sl R T I B U B R S il B A
HEHT o ZRIM > i S B B R 2 IR AT > T PR 2 R A 4 4
&g > AT IEER AR H PR RL A Z B 2 DU A TR - NIE - T AR
1B > AT AV E e S SRR VB R T2 A e & Bl B &
}%1()8 o

PR BRIAZ AR

DN ZB0REFARZIE R EERAZ #uE - (h—ERAIMEEE - 5ot
NEIE200RHUE * TAREZAE - BIERIRMBOEAE - | IRRED
SRR Ryl S N TR AR A 2 TR ARG

N2 BUE + T GBLIR) AREFTEERE - GfeE ARUEE -
MFEBEEMIA » (3525H) [EfEREBI6IRZME - ZEiR7E R R A - B
i B B AR TS T & i 2R Ry HAM I s Bl e I 1R B 5 20k
o o fieag HoAth I R S BRA 28 F ARBUA IR - RIS 16IFRFTTEE - |

EREEEE  FUWRSERBITE rIEE 25 KBRS JEEEHE
AR - FIHZME - L EEEZRBA AGRENRBIEEZ 4 - Ik
P78 I S 2 (renvoi) Z R (T8 2SH AT EFTAE Z BII MBI » (PR P IE A HFE SR
Riase ILEYNE FH R EHTRRE » (B2 R FRE @ P R IR G IR TE - Bl
SR Z (B EHNE (R ALHY I RG AT T ELRE R EE ISR Z AT (E R IE - 1B fEHIEAR
TENRIE ] B 2 ARELE - [FIRFRZE SRS — A [ Z IR > HiZ Bk & H
CHYERIVEIE - B - GBI RSN EGS R - A A - W
et AIHZ PIINRIE » EHY > SBLHRRKRFRUEZ BT - EZ IR B %
KDL - AN LRI R S < 0 4 4 B 2 RV AR A (4 > [BIRIARREE 1

1% See Paul Lagarde, supra note 68, para89 -92, p575.
191996 Hague Convention, Article 20:
The provisions of this Chapter apply even if the law designated by them is the law of a non-Contracting
State.
19 1996 Hague Convention, Article 21:
1 In this Chapter the term "law" means the law in force in a State other than its choice of law rules.
2 However, if the law applicable according to Article 16 is that of a non-Contracting State and if the
choice of law rules of that State designate the law of another non-Contracting State which would apply its
own law, the law of the latter State applies. If that other non-Contracting State would not apply its own
law, the applicable law is that designated by Article 16.
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SRS S ST (A S - 109 R R A TTE T - AL E 5
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o R 19804 S B BRI 740 A KIS BRI HE B g%
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19965 5 (a8 il B AGYSIE & R E FLLZ2HE - RSB LRI g
fE ~ CRERAE ~ BIREE R E  HMUAEOREZAIIREE T - Flan-R7ANL(Kafala)
HIREE - ARy BTG H CRIRAVGE - R O & oy B R
ERENEIUE - MR E A 2HIRERE" « £5  ROLI 2GR T #E32{HEE
o > HEZRIE— B E AR B AT AR R PR R A BB A % - (H LG B In ARy
G Z A » BRI A LB 05— Sl ) 5246 H Al F -

"1 See Paul Lagarde, supra note 73, para 116, at p583.
"2 2R REREE - HiE 60 H216-
' See Helen Freris, Hague Children’s Conventions: the Need for an Advocacy Response to
ProtectChildren in the Context of International Parental Child Abduction, August 2009,P3.
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1/ o s Ry 2=t 1980 S ANEY LUK, 1996 g o PR A BN Y B A (R A
B2 NGE - SRRt e AR = - IS RE A BB BIPRReTaA 1
ZaEd BEINKIZHEY » PUNASGARE 1980 £ 52 1996 F0 5 A& Z I F—
feS LUK LR A2 2 R

F—IH 1980 FBF AYIZHITINL

1980/ A KT 2006 /G A BUSAL A S < s R TR S T I Z A S
skl o SR AKIRIL2S I - EiFEAT6(EG B - LOBSEARIRER T Z
201 VRO R 22 B Ealk Z Al » ALK Z GBI E &8 2851 » m] L AKYIEMH
HEIE ERERIERET HEOTN R B s N = L e — B e 2
AAREEE R BN I a B « 5 RIREae® Rt
19807 S N 4. Z B ARRG LA S B PR TH s M E—famd IS RE (h4rdy
[ 3 FH L AT RE A AR T 1R R RERF G A RIPTESRZ HAY

SR B G P34 A as g - ST
Y1355 PR Sl BRI ZEE B FE 19994 20034 HE 35 iR 8 1 2L Z R IFHVEE

1R BIEAL A & 55 (Permanent Bureaw) 4 2006 4F 10 H 30 H £ [H4E 11 H 9 B2
1785 5 X5 p1Z B g ask - HE 2 HAUhetE 1980 i BN BIEEEE T L REE ALY
&4 EIRE 2 EIEIEEEAE—tafd > 1 HIRH 1996 S RN SCRER (R PR 5 PR Tt A
EEE S CEEE S ORFD S HITHEEZ AY 2 HH RN » See Permanent Bureau, Report on the
Fifth Meeting of the Special Commission to Review the Operation of the Hague Convention of 25
October 1980 on the Civil Aspects of International Child Abduction and the Practical Implementation of
the Hague Convention of 19 October 1996 on Jurisdiction, Applicable law, Recognition, Enforcement
and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30
October- 9 November 2006), March 2007. Available at: http://www.e-vision.nl/wop/abd_2006_rpt-e.pdf
(visited at: 2011/3/18)

R o (RE T BIREAL A S R e KB R B I B e S AR 2 L R E S ERY
GratgaE - 1L 2006 FEE 5 WIS RIZE B eeE P yiiEH, o See Permanent Bureau, supra note 114 >
p22 °iE—{rEtH 1999 FE 2003 FAYGEFHEAVFEMEDS - 55206 Nigel Lowe, A statistical
analysis of applications made in 2003 under the Hague Convention of 25 October 1980 on the civil

aspects of international child abduction — Part I overall report, September 2008 (2007 update)
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o

WABIIENL AR E S KnlZEaggsmT  sirugFRIFRr  EBE
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R & A B = HBE PRSI FRHER ALIHIE - FRF SR 28 E A K]
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e Eak LIEAEsS  HNEgiEFHNEEN e —SBENREE—20
A E N EE R ER - W HEFEIMEEMEZE -2 30E - 2/EERT
TEFTE R

B ANE 13 RF 1IHSE 2 RZEREEZHR

HHS— (i3 L B SR AN AR 13 0R B HER 23 Z BB R T e s i
 AE BN S Rl A LRI RTRE - R R R R 56 13M0R 56 LE SR 2Ry B Y haiE -

"¢ See Paul Lagarde, supra note 73, para 40 & 87, p553 & 575.
"7 See Permanent Bureau, supra note 114, p44-45. [It4) » Bl B 52 R 22 S 285 1R
HRGWEEH-AIRLS: - (EMARIIPAER - TR HEAE AR EZE o DIEE E 4 R AR LT
JE o AR B 2 & BB S AR LA IR g BRI S BAHE EEAERR T - 2EEE
SiEE > ElEE3 0 H 138«
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BRI Z » T 19804 A AN E G DLUE (EREE R Bt - I - BRI IR AR 245K
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HRZERHNEACEEFIREMRE -

HLowe % (H 545 2 RERDATE 2 BRFe & > 1220034 sh Bl AMERHE
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ZIAEEI 1999 /Y22 % A i/ D HY#EES » {H20034F DLEE A f& 25 R X 78 i 2 P R AT
(GEEBGRAITL/S » FHEERTRD > EHYAETSB I3RS AR 2 R G E Z P51k
JEIRSE Ry 2 > ELRUEE - ERGEEEREI > FrilZ B g 2B R AR TEREE -
STz 1 R AV AR - 2O R B e A A - R B Soa st P HE R 2
PERARESN 2RI R TR FE i th 2 EL AR -

FIH 1996 B (& R EANZHIT

1996 5 (R E A AIFE ERERVE A EE - )R R - BiEn
5 T RE G GHR TR - 1996 FIFTIRe€ HE N ZEEBERGSEA
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BEIHE > IEEVFRE - ERSESOGRHER A G - SRS g
(Malta Judicial Conference) LA Kz JSE/ 8B Ry 1996 7 2 DR S BV KIRY 55— (il
Qe > BIATEH o Ha/mEIes] 1996 i85 Or& il A LTE TR Z IR A
FEEREEER R iR 2B EREE - 15k BamE - 1996 F
TS NIFTAR ZES) Y2 BRI A BT 221y A [FME 2 R i - 10 H.
B SR EERU SO B R RS R A (IR -

F—K #1980 FIETFAEYLUR I M 4 2 B4

TS BIPERLE SR BB SR Rl Z B G 3 T EH 19965/ frag 5l
HNKNEAGREL980 FF N ZEIE > HAERE © 19968 (R BN
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"% See Nigel Lowe, supra note 115, p37 -39.
% See Permanent Bureau, supra note 114, para 161-167, p45-46.
120 See Permanent Bureau, ibid. para 116-118, p38 -39.
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RIAZE ISIRARIE > FLATAE 2R PR - AR LS EAHE DI 9964 /5 5
DN BIRELBIRZ AUE » HiFafm - & 5B 2 IR AR IR o b B 1T A R EE T
TEZanSHIIEE - Wi EZE M IRIRE S E B 2 A - [FIRFHEL - 19964
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& A E T B2 T2 iChild 51536 H INCADAT HyPEHE A ZE IR E5E R, ©
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RIS Gt KBS 1980 g A8y Grd R ELE (A id eIk 1980
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12l See Permanent Bureau, ibid. para 119, 128, p39-40.
122 See Permanent Bureau, ibid. para 241- 250, p58-59.
' William Duncan ##7CEFBIEFLEEH 2 REWE) - $HEE B MBI HVAE—
4H > RN R 2R ¢ Special Focus, Introduction, W. Duncan , supra note 58 °
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A & VURI - ma — RSP MR 2 35 7 (Development in Asia - Pacific
area) ° A AETGHTY 2005 AR AT - HEVER el — R H
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124 See Cross- Frontier Child Protection In The Southern and Eastern African Region, The Role of the
Hague Children’s Conventions, 2010, p3. http://www.hcch.net/upload/afresem2010cond.pdf
123 See The Third Asia Pacific Regional Conference of the Hague Conference on Private International
Law: International Cooperation Through Hague Conventions in the Asia Pacific, September 2008, p4.
http://www.hcch.net/upload/conclu_aprc08e.pdf (visited at: 2011.04.08)
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F—IH BIEEFGTZBUEZ (ICARA)
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%5 EEEEERAE 1988 4F 4 A 29 HIEAHIE Bimis " B T2 A
( International Child Abduction Remedies Act : fiff ICARA > i/ 1980 FH SN
LIV E VB L REBINEDE - 7 BIFEER ST LB % - (R R 1T
SFAHAREI DUBT T 1980 FB S ANEYLL R AEIZ B -

i G B Ry PR Z IREMS IR B B 2 T L 2 B I R SR A
2T BB R - AENEUA T SR AR E R E Z AT S REL
PRETEH - £3RE > AR AR RO ESER A Z R E - T2 frE
e HEER (1) FIEHEE RN T LEF AR E EEEESN © (2) drias R
MNRBHECRS: © ) difiEE K A g (e REVE N B R T 20T o <

126
o

B BB - BR

FERZ AR - B RlFRAR A A ROINARE 2 &R » (IR
w7101 2CBUR A(ICARA)Z SUE » IERI(EIEBE R e 1980 FBA N2 EFE
ARSI - 2R WEVIVIETTAEMNER N Z RIS A FTA ] - (A REZ SN
ElARE 5 H R AT SRVSHEAGH] © FEINER 28T - R AN A R
v L iUNATESL P o7

A 1980 0 A &IRTS EZFTEA - MNERE DU =Bt s A e fE A [R5
HVEHERE - FIRFRIE > IR E R g T 20 A (SR T 2 AR
B ART RS RERUR - MRATAL A E Frre i afTan Z A1 S T I VAN
PR R E AR e TP — 2R - IEHN FERE e o SRR A S
RETERTE C HRS A TR (EREMUE AT S 1980 ST A& Z BN AER
JE ° IERRE BRE A R T L Z18fEH - BEEORER RS B A G A ERE

120 SR EHEE o [FEE 14 0 H 88-89 - LERHHA ICARA  HIE 53R 42 U.S.C.A.§§11601 -11610.
127 42 U.S.C.A.§11603: (a) Jurisdiction of courts
The courts of the States and the United States district courts shall have concurrent original jurisdiction of
actions arising under the Convention.
(b) Petitions
Any person seeking to initiate judicial proceedings under the Convention for the return of a child or for
arrangements for organizing or securing the effective exercise of rights of access to a child may do so by
commencing a civil action by filing a petition for the relief sought in any court which has jurisdiction of
such action and which is authorized to exercise its jurisdiction in the place where the child is located at
the time the petition is filed.
(¢) Notice
Notice of an action brought under subsection (b) of this section shall be given in accordance with the
applicable law governing notice in interstate child custody proceedings.
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IR AL RO 2 R 45 > &A 258 5 {T(burden of proof) H ZHEEHA T I
o BH e EES (preponderance of the evidence) ZF2fE : {EIKEF L ZHfFIA
o HES I T LR AN LFTE Z AR A B FE — EREAS A E
WS - AR ALEETE  B (R 28 pH o 25 (E R ks - R0 AR
& itk affirmative defence)RHT- 4l 34T > BRI BS54 Bk A HEREE
B E IR B T Azt S B S

SN BT ZNGIIRAZRME s WINRER TR R R A RS E
- (DEAEIFRE 25 13 FRES 2 #REASE 20 (RAREZ PIFNEIE — BEAREE -
AREE R Z BB LI R BRI N PRe oA A 5 E AR AN IR RIS - 26 2 i
fifé(clear and convincing evidence) ZF2fE : (Q¥FAKY.Z5F 12 FREASS 13 AR E 2 B
YNERIH » ARSI R ESAGEIR AR o LR WIS RE A SRR 2 - KB T
LRHERL T2 B EZ EREE R E R R e AR L R o AR SR
EIFLIREZIRE R AL T AN 52 [REHNN TR A R E
A X EHEEEETE > #ipc e 2SR B3 AR » RIRNEIEES X E
TULZFAECHEEH - AR Z IR o & PR -

128 SRR L B HI > 28H > see In re Marriage of Jeffers, 992 P.2d 686 -690 (Colo. App. Nov. 12.
1999) - #ES[EEEKE > FEFE 140 H89 -
129 42 U.S.C.A.§11603(e)(1)(A): (e) Burdens of proof
(1) A petitioner in an action brought under subsection (b) of this section shall establish by a
preponderance of the evidence - (A) in the case of an action for the return of a child, that the child has
been wrongfully removed or retained within the meaning of the Convention; and
(2) in the case of an action for arrangements for organizing or securing the effective exercise of rights of
access, that the petitioner has such rights.
B0 42 U.S.C.A. §11603(e)(2): In the case of an action for the return of a child, a respondent who
opposes the return of the child has the burden of establishing -
(A) by clear and convincing evidence that one of the exceptions set forth in article 13b or 20 of the
Convention applies; and
(B) by a preponderance of the evidence that any other exception set forth in article 12 or 13 of the
Convention applies.
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LA 2009 F A A NEIE TR S Ay RS 2 BRI A =
(Office of the Children’s Issues :f5f# CI)/AF - (EEE#E SRR 2 HAMEFHZ 2
B {F 2008 FAYA B0 T 1082 2] - s~ &F 1615 fir55E]
FEE - E(EE H E G EREEIN BRI R - R ABIIEE S LB A E XL
HIZEAEZ I L 2006 4F 642 4 ~ 2007 2 794 {4: 42 2008 - 1082 {1 %
EeMERNEIEEHE - [ 2008 MBUEREH @ H A ERERAZE(CDiE)
WL BRI IR ARG A B B S E R IR E 2 EEIUE 361 {in P HERALY
Z GRABRIE AR 68% o FHHER# SC R AR B RIEBIAYZE 4 > H 210 fif 7l E
e R R 2 HAE fE e -

2010 4 A2 AR PSS AN ST TS B4 H > D 2000 4F B 48 (fiscal year)
RSEHOHEE > 7 436 S RRF IS EE AR B R S - 1
2 436 S 324 4450 R B E B R B NGOG IR - IEUOBRE] T4% -

B See “Reports on the Compliance with the Hague Convention on the Civil Aspects of International
Child Abduction”, p6, April. 2010. F X F AN B - fHRE 52 A | Department’s Bureau of
Consular Affairs, http:/travel.state.gov/pdf/2010ComplianceReports.pdf. (visited at 2011/ 3/23)

47




F=E RENIRER R E T B 2 R

RIBEIF T LR 2GRt EEZTA S ERI BN AR E I FEAR K5
WE T RREIRE AR H AR R 8 B MM AR ¢ SRPEER(125 )
FEE(28 ) ~ fnER(18 £4) ~ SBN(13 ) LURGER FL% (12 #4) © BES1 > 7 154 24
R IR B IR 2 L SRR = MM ity < piey B &Y -
FEIE RN SR R E MO R A R B YN R BT A 1135 Rt 1621 fir e

B A AT [E R R B R SRR B T LB R G RS [ 248K
DURCES A MR R P B S EBURF AR b B A € sl A RIRY T A B R
AR F A Y - B BIRESRS T AR R A EE R
H - B e MR a0 2 H R 8 S B 5 —(E SR R TS I S R4
S LA A T L R Y I 4 B L B R R e b o - P AR '
R ~ SEs ~ PBLEIE) - IEHRIRIE DA R EE A RIS TERITT RS o 1B LR S B AR
REAEHEAEZE  BEENNAR BT REE oFRERE > AL
AR IEE (R RE AT A 5l ~ g LR B E R &' -

B TRPIEHE

WEEFBIIEA AR T S " THfE 2 15 & 78 | H6d > TG 72055
PR A R AKIHIRASE HHY > i H AR AR HYE - THI S SRR s
tEEE Hr 9 A 1R P s KRR T 2RV AT » 2 BFRHE 5 & [ fH . 3 2 HRH (United
States Children Association) Il 17—EPIRVERAL » 5% B A7 [ &6 H iy sk Ezm i
BRI BhEVEK o EfTERIRESR H CEE » 12T ~ BURF AR DL AL 25 Bl
T K FE R LAV TRIGHE e & e L5 5 SR 48 E T & R - 3% LB
BRI [EIF ER R R DI TRV S » B A S e B IR R DL RO A T L
B TEP R LB LTy EA A E o

el o R (A TR U S R T 2GR A SR Ry S8 A S DRI > AESSEITR 2R Ry KB
DT LB ER  ERA SRR SRR E - fI > SN
ZRE > HRREBAR S FfH > Rl 2 HE > KR ERE Y
SMNERLA - B R RS - AT IERTRE - 2B A RE R At R (E B B R
FAFIAY B B S I - H ATt 2K ATA R A RAE A SRR - B RIfT
Iy EEEER -

IEAN > 5 EERE HE 281 T2 7 #2 2 (The Children’s Passports Issuance Alert Program)

12 See “2010 Hague Abduction Convention Compliance Reports”, Id, p6-7.

13 See “2009 Hague Abduction Convention Compliance Reposts”, p6 -7, 2009

13 See “2010 Hague Abduction Convention Compliance Reports” , supra note 127, p34.
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5% [l B B B L TR TR - HR{EASE BRI © B AT (excess
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st BN TR AR BT L SO RETE A ~ TRAR BT SR A
RS BUAR AN WG E SR B T AR e eI A E T L2
R - BE2AE e ifeR (L OReE W BB IR Bl Z KRR AR B - (B2 B A BTt
RHERAYER DA R B an < sy ARG SR IESR DL R R U FER IR 8 2 SC R
TR PREL—EE 1) 2 28 LH AU THIIRY R - 3 LB TR SR A IRAY (A

Tk ) EEMR  (DVEEERTHREN - Q)P URHRALE 12 fRE 2 kit
R Q)RIMRAKIE 13 RIUEITEA RS - (AFEALIMELHTEARERY
oy A ABRERY RN - SRR 4G54 L L B E B AR A
B o Rl 3 BIMESS 5 R AlE B g g &5l aR L o gdgh &K -

2010 FHVEFALEITH ST 0 USCA JEEEE Wil B Rians
SLZE R B YR I DU R SR AR RO < SCRFG A S ERAVEERE - B4 (E 1S
AYEERHIRIUIZES » 28T > FEaVRR e T ZUE e RV EHY . — 15 > ST IRIESRIR
P20 B St B G (152 B R TREAE % B A e P2 A - AL - AR L R
i F RS > FERFIH E R A GBI RI I A R Ear oo
[FIRF R S R (I o Rl AR SRSB4 L E R T A RE e o M PR
S BB Y ORI -

133 See “2010 Hague Abduction Convention Compliance Reports”, Id, p34- 35.
136 See “2010 Hague Abduction Convention Compliance Reports”, Id, P36-37.
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ZHBESE R T F 2 F T F(clean hands doctrine) > 4 —F BB 1 A (the
Uniform Child Custody Jurisdiction Act, the UCCIA)" % & I ER4m K E 55 A4
oM FRHIINN B R H A E IR e e Bl E 1 - PR ARG 1988
FHE BB TR0 A(ICARA) HEFFL A 1980 8 ALIERL » 1EHEFS
SRR BT AK 2 fEREINVE — Le E B e BT - ST ALY B
FEEROR » (ERESERYER T I E AR R - JRRI [EEH - AR IR DL R RE
FEBEAARERT & ) - MBI AR AN SR E — B ey » [FRI AR e BrEd
BEF L Zan% 0 h— HEES ARNAOIFET BIKE 2 HIINEHE - AR
SRt R Z BN R AT - 0 ASORE AR Fatil N =7 -~ =261
HFIR - 3Rl R - BEEERE - (BfE R HIANEETE -

FIH EEEBISZEE

JFRIE > SRR AR B B T 2R R AR B BRI 55 1
LREH Y AG PIRICRIBF L 2 BT » AR A N ANE B R T
MEAEFEEETHIRARALEE L SE - — A A T e B
SR A BRI B > T ERRERLR  MEEZ A B R R T IREA ) 502
PEBEY MR Z AR E T WIES ? R B A AR F R
PR RIEL - BiEA RS2 EUR TR 1980 S8 A2 RIE T 2RO A 1544
s 40

BT UCCIA 4ER4G— T L EaEEEE  SEFER S NGB EENS - CHETL T #ENERRE
HEEHE— A EEER A EER S RSB AN EBE AT E oV g R T DK
PORREAE » BIDAF22 JE (3t R FLBLEZ I AR R - HoRSTRE N/ N B R
EEERE - TE T ENGE T » FRIRHEACE (B DIRiRE—77 » BN AE KR © (b)T
2 T E 2 (home state) | BEZINAEFEART 6 [ H & T L E 2NN B AR — &= 7
ZIN - 25 BRIEEE > [FEaE 7 HS52-
U 2R BEEE o BISFLA SRR o HRE 1010 H 294295 -
B NS/ M E B HERE T 1980 B TN BIIEE RS T LR EW ALY
(Hague Convention on the Civil Aspects of International Child Abduction) | » E{T X T {EEINAE
=~ UEEPL T1980 FBFA&ECE FHE/049(1980 Hague Convention or Hague Abduction
Convention) | f5fE o
140 2 1980 Hague Convention §3. SEATE TS RIFE% 1 -
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ET LR IS T BIB T AL B — TR S IR AR R T T
OB SUFIE R - R e R T BB RR T LOROM Y EH » 24
AERERHTH 1 + B AT B ReRBEH R F B R - 3 A
Elifg » BB 2000 4 Croll v. Croll EBLR, 2010 4 S HR e A0 B R BH
SN2 BRI - AT e Croll v. Croll K3 » I LB
I E3RAR 2o B AT ARSI T (R I HI RS [ e
PELUR B R S B AT - KDL Abbott v. Abbott 2 A5 Bt » 53
8 - B 7 T G R B LR (P 35 B Al b TR S -

2« Croll v. Croll &'

(—) EEBE

8775 % A(Mr. and Mrs. Croll) B R 5B LR - WA 1982 FAE & AELELS H.
JE{F » HZ Christina 73 1990 FEA FAEHAE o 1999 SEF R ek i 510 (A A Pe i
HHERER » 120EBEZ HIR Ry - Mrs. Croll 4] 5 BUBRYEL S ME (2 Banl ~ IO B ) »
T EHETR FE( a right of “reasonable access™) %5 Mr. Croll - [E]if » BB B EE
NS H L EEEERE AL - TABEM T —PRES (RS (FR5K (a ne exeat clasue) - [HEE
1B (R E B ) EE A 24 Christina 7555 18 B IASEER &8 » BIEA
EREHIEF AT EE T AR [E R .

ZA[E4E - Mrs. Croll fi4k77 Christina 2 44VERFR AR H (F 8 2 2 REFRI&
R[a]FH o [EHUEF Mr. Croll FY[EE1% > Mrs. Croll {8 =470 B4R 4VAE H S b4t
QIR 2 RE LG EEE Christina FEZERE ~ FREMEDIRIRE ST - 1£ Mr. Croll
R BIRBE AP ALY A M S AR 55 R 2L [0 2 AEATEREA
o [EETEAHAM > BT EE AN B H a2 @Rt B AT R A 0 o b
75 Mrs. Croll 72 i AL AEFEANE i T 5RAE T ALK EAIPISNEH © > HEZE
%P RIEHE - & Christina A7 RS &RF » [HE Mr. Croll 26 EA NLER
Z BEHERE DR R AR AR AT A 2 B AR AT M. Croll B3
BRIB T2 0 SRERTE 1980 428 A4Y » ##45 Mrs. Croll HEE BIEEB AR
L BmER' o 21% > Mrs. Croll Z[EIRHFRES 2 Wil FapAbeied B3 -

(2) Ah R
AR R - BAAGFL R o — e T E E AN ZZAE 18 BREIATA

141 Croll v. Croll, 299 F.3d 133, (2™ Cir. 2000).

2 1d. at 135-136.

3 Croll v. Croll, 66 F. Supp. 2d 554, 562-63 (S.D.N.Y. 1999).
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Croll —[EIA R EHZE(ERATRER] » ] ELZHEREL 1980 £ N EIFTHE Z B
FEEARIEIRY - Christian H & AECHYIEEH)#H% 2 2 B (R R F G Mr. Croll
AVBLERE - FTDURIBALIGRBIR AR L™ -

TRFRES 2 MO FRARE Y SR REREL WG RS e E At
IEBERRE - O T — (A SRR SCRE 1980 S0 N AUMUE Z BinliE 2 B35
EBEGE © a ) AEYHT HAVELRET ~ b)Y ASIRIAEE ~ o EEATHAY » OHMALIELY
EIHHIBLEZVUE T AR o Eo 0 IR 1980 S/ NI 3 FREUSER 5 iR
HE UEEIEAS AR B AR A R RE T L RO M B
HAEERE SR B R Rk - 1980 S AEYE 5 RFUEHHY
Bin i [ EE RN IR T2 2 AR RIRVRER] > 7R RE T LB EHIRER] -
2N HRr B e RE B R R Ty B 2K« RS IVEE B IRAVES RN > T 120218
FE St LAY N T HRERI o BEEEREA S 1980 GH ALY 21 2 HE - HI M
FEMUZZ R B IR HERT 2 RO &R S L RORl A & R 2[R B fE i e
S TR -

HX -~ 28R AETRIIMAIAERE Mr. Croll 2 F55 & 25 [ BES45 T4
B R SCRE— {8 oAt 7 TR RER] - AR ERRE TS (AT RER] - NIE T AE A
1980 I ALK ZIRIERUR AT IRaEHY B sShE » Bl @ e S (EM VRN 2
—IEEERILEE - AT ESREMN— e FZEEaEr R - JFER ]
RERLETTEE IS RHEL BB T YRR TR Bar i OR) - 185 - 2 2K 1B HERR
KA PRA] Mrs. Croll Z B e H AR fm B BSN - All SR B e (R Ay
] - ik Eaeg an S HUZIAT M. Croll 422 Christina K% f& £ IS NT A 74
fE - BN S HA SRR AR TR - B E B EE A EE -

FH= 1980 Fig A A KEEEHRHY HAVRRRILERE - ZEERERR > H
2N L R ACE IR R IR R AR R B T A SRR SRR 3
SKIRBRCTRERIE ALTHEE 2 1 BEHRH > s s 55 > F 1980 4
TS NGB TR S E B BRI BB RN R IR SO R R A RE A SR AR B
o 5 (HERRECE I TR (bR —TERERT ™ - % > SRR H B R BB
SN BTG EIE T 10 S R (strong supports) » {H ZEE R FI TN EZIRD ~
AL AR SEY - Bl - NS E0E RAHZIE 1980 B854

4 1d. at 559. “the Hong Kong order dated February 23, 1999 provides that Christina may not .... Mr.
Croll had a right, along with respondent, to determine Christina's place of residence and he had a
corresponding right within the meaning of the Convention.”

145 Croll v. Croll, supra note 141, at 137-139, 142-143.

14¢ 1980 Hague Convention §3, supra note 23.

17 See A. E. Aton, The Hague Convention on International Child Abduction, supra note 17. p544.

148 See Elisa Perez — Vera, supra note 15, P65, at 445.
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L RUE > ZRAEBESERAICAN AT EE PRAOGTRE R (LR B tiE - HAH 5 AR AL
EEIEEa

(=) FRESEET

BEZERTHFIAS [FEAH & Ay FaRll H i g B AALRY - Sotomayor JAE LAY
REBEREP R BB 280 R A /N ERTE 1980
A AR - 0 H RS ARG - shEd R T R RE A T2 B 1980 208
PRI B BT — 2 T YN AR L 5 RS ([ kT AT PR AV RRE -
et E 5 © AR ZE RIS RS FRFAERE RS Mr. Croll YRR AERE A S BT i RE -

s BRI S R AR T B i
HERE R TR R S T B G2 - s (R 2 S WS RIE Rt
AR R IEREATF 1980 AR NL] « ARTTZEI S A LI TE AT » 71
B T AR B S B 5 £ A B T - R R e
(B S AT SO B FHY 1980 SR (S AL B A 46 T T B 3l
R RSN T 2 i 77 R« O B 1980 4R A KTEIIE T
(BT © SR G SO BR TLs B L s B » SR
SR R RO R A RE T L 1 SRR R -
A R R R0 R i A B Ik ST 1 L e

151

o

"3k - Abbott v. Abbott Z152

(—) EEHE

AR TTE R NFUEEEAEEF] > Mr. Abbott B2 Mrs. Abbott 73 5l Ry L2
BASEE N R - ST B IR 2 AR HHT Alex TNEFEZEIH A - £ 2003 4

149 Croll v. Croll, supra note 141, at 150. “the ne exeat clause should have transformed Mr. Croll’s
rights of access into rights of custody. The majority ignored most other foreign courts’ interpretations
of the Hague Convention by interpreting rights of custody too narrowly. Judge Sotomayor believes that
the broader interpretation is more in accordance with the purpose and structure of the Hague
Convention.”
1% See Deborah M. Huynh, Note, Croll v. Croll: Can Right of Access Ever Merit A Remedy of Return
Under the Hague Abduction Convention?, 26 North Carolina Journal of International Law &
Commercial Regulation. Vol.26, (2001), p577.
1 See Linda Silberman, “The Hague Child Abduction Convention Turns Twenty: Gender Politics and
Other Issues”, supra note 55.p 221,223; Merle H. Weiner, “Navigating the Road Between Uniformity
and Progress: The Need for Purposive Analysis of the Hague Convention on the Civil Aspects of the
International Child Abduction, 33 COLUM. HUM. RTS. L. REV. 275, 281. (2002)
132 gbbott v. Abbott , 130 S.Ct. 1983(2010)
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T Mr. Abbott BEHIHRE - 3% AR [FIRFAR IR BRI AR B A (Chile’s Minors Law)
45T Mr. Abbott —ZE R BESTCHYRER(a ne exeat right) » [NIEEZREE T EEE ]

JRIFAHAIETR - ZAMABRAYE » Mrs. Abbot JR[AVAREH ERZE I BEST S HIHER] -

2005 FEEEETEAERE T > FE)2 A HUS Mr. Abbott [FEEAREHVET A T > Mrs.

Abbott A SR BESE S HYREE B TR Alex 7 [IS2EIEN - ££ Mr. Abbott 5]

Mrs. Abbott ELELFHIRTEALE - BERE L BIFRF 53 1 20RUE T A(CARA) [ SKET

st AR SR AL AR E T B MR e < o ST ARE DUR SRR 2 28 (R B
<0 WATTE 1980 FEF NEIFTERR < Barg i LU H RV ELE HET - REFRES

5 OB AR EE R T AR 2 FI H PR A - it » B

JERERL 6 Bb 3 HERNIE LSS S KA EARARE 2k -

(2) Eh R
Abbott —ZEf220104E5 H 17 HAERGHR » BEFINE S — R PIS=E & = Ab
S BRI T R R BUR EA H TAR BB A < IR 2 Fakis > BB — (T
Binl i 2 R B A A T A FTE Z B 1 o 2 & S NP A IR A ES T
SN2 ZEIEES G S EEZE S ASENARE L FE T - BREIE 7 iR Ek s
BA] - R A FET AL AR Z SR R B TR H T E%
TUHIEEGIEB B 1R - meEnabi IR RE R E] © D4R ~ SEEIEH b
ARG ~ HA SR AR T B | SFATIRS T LU ALIRERY - E5
T AR, o sl i M. Abbottf{ BRI AR AR 2 A H 821980
RS A2 ERIFERER o SR ZE Mr. Abbott A (FHESES 7 HEAIRAHE
TR 19805/ AN AVIE 2 Z B st

Bt S E ZARRAGURK R S B R E T 12 N H PHBEE AR
Z A< o RARE RS R T LA I A IPTE Z FE ARG 1% [N RsMr. Abbott
FYZE IR O AR 980 /B S NPT E < Brs i - BB Bl & 2 5% -
R Bl S A EIRARE Bataz it T AR E AL HELE]_EEF - HAEH
B EERARINRR A2 BRI S " AAEEEE S | ROk | B ) A
ST RS o BRI FRART IS > SNEL AR I B IR R

133 See John R. Crook, Contemporary Practice of the United States Relating to International Law: Private
International Law: U.S. Supreme Courts Interprets Hague Child Abduction Convention, American
Journal of International Law, Vol.104 ,July 2010, p525.

P BRFOE ARSI AE (B4 (@ ne exeat right) 75 Ry B HE > i 0 £F Abbott —ZE 7 i
A I RARTFAE - =8 ESREABT S I R SO B L - Byl Fs : Fawcett v McRoberts, 326F.
3d. 491, 500(4th Cir.), cert. denied, 540. U.S. 1068(2003); Gonzale v. Gutierrez, 311 F.3d. 942, 948
-949 (9th Cir. 2002); Croll v. Croll, 229 F.3d. 133, 138 -139 (2nd Cir. 2000), cert. denied, 534 U.S. 949
(2001). 554h - BRFRES 11 2 IR E R EAERE R A R[5 5% : Fumes v. Reeves, 362 F. 3d.
702 (11th Cir. 2004), cert. denied 543 U.S. 978 (2004).
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e AR ~ LS~ BIE - B N MR R E R R - 1T
EEZ RSN HIFE EEN—TH TR R ALIRIE — 2R T2t
[E89/8 T4 (uniform implementation of the convention)” F &' -

FE B A et R & B ZREA AR B N BLRAVIEE DL LA G e 1
ZIEFEAFLLE > [FlF X225 PR REERE 28 PRRAIA DL B PR I S E AR % - &
B EZHERE ZKennedy KBy - FPASUIEEER & 2 HEERE SCRE TR
A KR T B B IRRIZ 2RI ERER C (MBI AP E R < B - 15
BRAVEAE AR ST - A EEERVE A E LA AR - PRI Z5h > 3%
ERSRI—BGESEEHI VR AYZEE - BB EREREE
& » BRI AR R R BIERE AT — 2B B 2R W@ A &
4 1 fil R B B 1 22 [ A 0 7 B B #1905 200 o R0 £ Stevens i B 25 55 £
Thomas K Breyer/AE Z [ FEERE » MELAZEIERER S(EE S —HRTT
PRI A L e i PR e Ry B PR AU R TR IR Bt » (R - B = AT AGLE3
Y EL BRI B F R S A ERFABEZ FIR - eI &5 Mr., Abbottffiy 2 25 1B <
T NGIFTE 2 Z e -

(=) HEEESR

ZEGFIEER © EARIEERCUESH 2k RHEREE S —
FREFZERT  HET 2R BRI 1980 F B EIRE T AEr B E R
HEBIT ANEIFTE Z B 7 R R s A e - BEREEER - & —(E

g SR B EENA SR A E B LR BRSNS 2 T EIE BT
i o MRl AR EEHE SN —THEERE - 281 > 5% ZEH Sotoamayor JEEFTE 2 A EE REE
o 2R IR S AIE N B 2 — T (R AR S 4G SR T iy B B B B A T E
(fE | (decision- making authority) » See Croll v. Croll, 229 F. 3d, 133 (2™ Cir. 2000), supra note 141.
156 Abbott v. Abbott, supra note 152, at 1992 C.
7 See Robert G. Spector, “DOES AN ORDER NOT TO REMOVE A CHILD FROM A COUNTRY
WITHOUT PERMISSION FROM THE NONCUSTODIAL PARENT CREATE A RIGHT OF
CUSTODY?”, Preview of United States Supreme Court Cases, (c) American Bar Association, Preview 4,
Jan 2010, p4.
"% See Linda J. Silverman, U.S. Supreme court opinion on whether a ne exeat right create “right of
custody” in favor of noncustodial parents under the Hague Convention on Civil Aspects of Child
Abduction, American Journal International Law, Vol.105, Jan 2011, p 109.
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(ne exeat clause)BLPRUIHE(FIEEAE—iCHT » (K5 1980 0 AL AR EE
FE - 0 HARRE © BEPRANGSE 21 RAETE R SUR TR HEEROE - (HiE8ER
A A ERE T L ERFEE -

e AT ARAE TR ¢ 1980 I AAIHY T RIERF AR IR ZBOK - &
— R 16 Bk B AT RERS L B 20 541 L% 25 s e B o 4 R
7RISR A< > BRIEEBIPNEZAFAE o & T LS IR E MBI RN — 7B
AL — 5 Z Bl > 2 M R IRE « AU HEEE Y 5k - A ENEa R
BET 22 N TEEEHRE TR A TRER - [FliR - RIERE A B AT
ST SRSy 0T - LUK B Ry B e SRR R T B fE I 2 SRR K
FEH' o B R F PR A LR S T S E S BB A S A S R T -
DNEHER BEE R F e SR - W Ha B T ti@ A S EHY - REINAFR LRGN
FTERAY B RE S (R LA IR ZHE 28— B Sl — i SCRHIRRE T2 AR o5 — 5
SRR 5 8 T2 raF IR R SR FR S Rt R S R

{¥Kennedy XEH S BALEIE RE TR - AL — T R ARE RS
LN RETA DT L SRR S R T 2L OROR IR R R BN Z H Y
BRI HR A4 HEYRLEAH IR R Rl =R e S 1A A A A R
RS R BRI SCRE - AZEAE R AME. Abbotti IT5aH S 1B (A HIEE K
VHEZEERIABTHARS - #72Mrs. Abbottfl 5 i HT-Alex 5 B % 2 5B
I A H A BIEEAEINTG - B RYMABE R g BOMER_EaT A\ Z Bt LU PR
FESE SRR - 19807 o1 (N KA HERA e Ry 53— (B Ry BE IR o A A iE 12
SCRERE T2 2 RIS » DURGERGZZE IR B S 2 SCRIAT By « A -

197 2% |- B (RN (ne exeat clause)is Croll v. Croll ZERIE » FE34H 47 SCRINEF AT » 3% F- 208
St HEEEEE AR - See Croll v. Croll, supra note 141, at 135.
10" Abbott v. Abbott, supra note 152, at 1989.
1 1d. at 1991.
12 1d. at 1994- 1995. "To interpret the Convention to permit an abduction parent to avoid a return
remedy, even when the other parent hold a ne exeat righ, would run counter to the Convention’s
purpose of determing child abductions by parents who attempt to find a friendlier forum for deciding
custodial disputes. .....The Convention should not be interpreted to permit a parent to select which
country will adjudicate these questions by bringing the child to a different country, in violation of a ne
exeat right.
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19 BRASE IR U R4S T 2R “2010 Hague Abduction Convention Compliance Reports” ,
supra note 131, p13-15;
164 See Croll v. Croll, supra note 141, at 139.
19 See Gonzalez v. Guiterrez, 311 F. 3d. 942(9" Cir. 2002).
1% See Fawcett v. McRoberts, 326 F. 3d. 491(4"™ Cir. 2003).
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17 See Furnes v. Reeves, 362 F.3d. 702 (11™ Cir. 2004)
'8 1d. at 719. “Ne Exeat Right is not merely a limitation..... the court in Croll incorrectly concluded
that the ne exeat right was only a limitation on the custodial parent's right to determine the child's place of
residence.”
19 See Abbott v. Abbott, supra note 152, at
17 See Symeon C. Symeondies, “Choice of Law in America Courts in 2010: Twenty- Four Annual
Survey”, The American Journal of Comparative Law, Vol. 59, Spring 2011, p45.
"1 See “The Supreme Court, 2009 Term: Leading Cases: II. Federal Jurisdiction and Procedure: C.
Status of International Law”, Harvard Law Review, Nov. 2010, Vol. 124, p338.
172 See Elisa Perez- Vera, supra note 15,at 449, 450.
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#—2% Friedrich v. Friedrich Z&"°
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' PKPA &I5IECEE TEIRF | TA0% 0 1980 SR —IEBIFE R » TR NE R Tt
MEREFTE Z FF & 5% AR E HRE T T 20/ H H H BT 1 A i e s e i SR — T3 s
T2 T EhF ) MR B HI A AR FTAEIN > dE A F & N AR B EE BRI E RS -
HY7TIEZ - et N AR E S A FIRTH A B AR E H L - BRIt IR S5 A it -
55 ROEFERRGE T EERE ey SR T & TIB N AIEEERERE © sz NSRRI TrAM 5/
BB TR E 2 M (home state) » B2 A ERY IR PRL2 Ry & B s 2 i AR 2 /T 6 8 H
ZINETZREZIN 5 (b)) FHMINEEEERE - MR EREN L TARRITHEERERE 5 (o)
TS S E ISR - I/ NZAR AR - Rtk PKPA K INZRE 2 e S i i fg
A BRI R RERY A R E 2 NIFEERE AT E 2 HR TTRE KGR, © See 28 U.S.C.A. §1738A.
T & bR > HiE 70 H52-53 -
176 See Friedrich v. Friedrich, 78 F.3d 1060 (6™ Cir., 1996).
' See Friedrich v. Friedrich, 983 F.2d 1396 (6™ Cir.,1993).
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178 1d. at 1401. “We agree that the habitual residence must not be confused with domicile. To determine

the habitual residence, the courts must focus on the child, not the parents, and examine past experience,
not future intention.”
17 See Feder v. Evans-Feder, 63 F. 3d 217, (3" Cir. 1995).
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=2 Mozes v. Mozes Z&'*!

(—) EEBE

Mozes Kt LU VU420 B LS IHT A R > B30 R i 1 2155
AVERRGE SR w R L MERE O S T E /A SR  #0 £ 1997 5 Mr. Mozes
A& > H Mrs. Mozes T MIHYPUA5- 2053 51 R 7 21 16 R FIFZEUSAESEE 15

"0 1d. at 224. “We believe that a child's habitual residence is the place where he or she has been
physically present for an amount of time sufficient for acclimatization and which has a "degree of
settled purpose" from the child's perspective.”
181 See Mozes v. Mozes, 239 F. 3d 1067, (9™ Cir. 2001).
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(D) EbtRA#

Mozes v. Mozes ZEHYEA FEN—HRHE— T KRG T+ LES—BZF
It HAB U HEE 5 S R [E R 2R R — S M R E S EEE S 1
%S — AL > B HESREA RS DU HS L B8R 2 HIE - B EIT
T L EAT EER A E s HAB R AR B M i 7 72 Rk DL — R S 758
FE(EFT Z BUS-ZE: - BHGHTAE (physical presence).Z 358 Jz fHE[REf(indefinitely) {5 87
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AR R ELE a2 4% > WS 9 20 EERARE Kozinski JAE R AIAE B FHEH =
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J(parental intent and circumstance of the child) °
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f#(a given period)f4: /S B  PAE—ERFERVI G > DAEM RIS (B T EERE 1%
BT DAERR[E] - FSPER TR DR it 5 Ry tE e it o (B0 (R R R R —(E
T8 E A 2 5 ¥ (a settled intention) > fREHING A FEF(ERT - BEMZAREE
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"2 1d. at 1073- 1078

' 1d. at 1073, 1076. “Under this approach, we might say that if we observe someone centering his life
around in particular location during a given period, so that everytime he goes away from it he also
come back, we will say this is his habitual residence.” “The importance points that focusing on the
question of settled intent to abandon a prior habitual residence in those cases where one exists does nt
equate habitual residence to domicile, which requires ‘a combination of residence and intention of
permanent or indefinite residence’.”

62



SRR A AR E E T LR 2R — DISEEREAIR 0

RESHL B8 B A\ PR R o R R > ATt b BT e ™ - e
AT E RN T LEERZEHER - W E Y EEER -

(&5 =R ~ BEAACE Ty EfE s HURA T 2 & Ry 07 R E JE 2R
i o (8 B T Y R R A B A I T L R R R '™ - itk
fatH - KR 1980 A AEY 2 M E KR [FEE R 2 % (a parental shared
intention) - 5z i 7ABEE IR T ERIELEE A e HY - EAERTFREGAVEE A E
RS EAIEIE TR - SR 1980 FEF ANRIUEEHEE &
FEIEHUR LB B Ry 1% 15 R Re L &3 e Ay 5 - b H 3778 Re S hE e iR A8
TLELLES] - R HE RS A2 S g S SN T S LBV O ERYE

bz -

BPUSL Gitter v. Gitter &'

(—) EEBE

Gitter SK4F(Mr. and Mrs. Gitter) » Yossi B LA %I/ Miriam R EHLLE
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2 ESEFE—F © Gitter 22 & T 2 LEFI(E 7 2IEHV%HE - ma 1Tk~
BAIPA ~ E iR EL R BT E AL Mr. Gitter Zk k22 AV EJE © 71 2002 4 2
H Mrs. Gitter #X[0] 2 4HETER G4 2hh » Mr. Gitter BIZ 4 — (il AR K - 7515
—RHJERTR Mrs. Gitter Fonath it [o] 25 Blf=(E » Mr. Gitter HIZA [0l DL &5
¥ 6 {5 H AR ah e LA EREE - JISaiit o256 - 2002 5E 6 H » Mrs. Gitter
A Eden DUE BRI FIZEE] - B H BEF0LEA HEEFE| LGS - 7S EF
B> Mr. Gitter {o[i S 5%E] Mrs. Gitter 7N R [0 AEFIRERT » W2HF AT
X 2003 4£ 7 H Mr. Gitter A -4V 2 EBH T Abi &R KI5 1980 475
FR&JapikiE Eden RIS « g J77ABE LA Eden FYEEIAGES FREFESEE]
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'8 1d. at 1077. “Sometimes the circumstances surrounding the child’s staty are such that, despite the

lack of perfect consensus, the court finds the parents to have shared a settle mutual intent that the staty
last indefinitely. When this is the case, we can reasonably infer a mutual abandonment of th child’s
prior habitual residence. Other times, however, circumstances are such that, even though the exact
length of stay was left open to negotiation, the court is able to find no settled mutual intent from which
such abandonment can be inferred.”
85 1d. at 1077. “ While the to alter the child’s habitual residence depends on settled intentions of
parents, they cannot accomplish this transformation by wishful thinking alone.”
1% See Gitter v. Gitter, 396 F.3d 124, (2™ Cir. 2005).
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87 Id. at 134. “First, the court should inquire into the shared intent of those entitled to fix the child’s

residence (usually parents) at the latest time that their intent was shared... Second, the court should
inquire whether the evidence unequivocally points to the conclusion that the child has a acclimatized to
the new location and thus has acquired a new habitual residence, notwithstanding any conflict with the
parents’ latest shared intent.”
' 1d. at 132. “ Focusing on intentions give contour to the objective, factual circumstances surrounding
the child’s presence in a given location.”Requiring a clear showing that a ‘new’ residence has been
acquired reduces the ease with which habitual residence may be shifted without the consent of both
parents. Since the objective of the Convention is to prevent unilateral decisions to move a child, such
an interpretation mazimized the goals of the Convention.”
'8 1. Silberman, Interpreting the Hague Abduction Convention: In Search of a Global Jurisdiction, 38
U.C. Davis L. Rev. 1049 (2005), at 1063. “Since the objective of the Convention is to prevent unilateral
decisions to move a child, such an interpretation maximized the goals of the Convention.”
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P M35 (| - 225 Feder v. Evans-Feder §ifE— 0 2 b (R 51 A 18
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ZZf5 Mozes v. Mozes 2 ¢ 55 6 2 FERAREELSE 3 #E FR AR 1980 45
TR ZRE P L B AR - H 7 U HAT Y « —R AR & ol Ry BRAlHY
Bl T2 BN AR eV EER - 28 > 26 9 A P ARTEAEE
fE 0 R Rl PRa )7 sV B RHVERIEE » 28 9 2K FERERT Mozes 22 H|
IR AR [E R SRR B - [EIRRE SR EAAER A 2 Y R
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FE5E 3 KA ESRARE(F L Feder ZRHIDRERES 9 B ERFARE(F ] Mozes 2]
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0 See Kathleen A. McKee, “A primer of International Parental Abduction”, Regent Journal of
International Law, Vol. 6, 2008. P49- 50.
I See Cohen v. Cohen, 602 N.Y.S 2d 994, 998-999. (N.Y. Sup. Ct. 1993).
192 See Stephen I. Winter, “Home is where the heart is: Determining “Habitual Residence” under the
Hague Convention on the Civil Aspects of International Child Abduction”, Washington University
Journal of Law & Policy, 2010, Vol. 10, p357.
193 See Friedrich v. Friedrich, supra note 177, at 1401. "A person can have only one habitual residence.
On its face, habitual residence pertains to customary residence prior to the removal. The court must
look back in time, not forward. The court summarized that “habitual residence” must not be confused
with domicile. The courts must focus on the child, not the parents, and examine past experience, not
future intentions. ”
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48T BN SR B SRR By - BIAIAE McKenzie v. McKenzie 28'°° » 4444t J75%
B B2 3800 H 5 H 5 b 21 55 B 2B B RS R L E e AR 2 EBK
17~ B - BEEECE TIERY 3R - BRfEZZER] 8 {# H Z AN & REE i 152 Bk
R B fER - BE (LA Eb R R SRR SRR R iR — 20 (H/A
RS e UES S EE RS EE -

F=IH PUINBHRZENERZ TR

HFY IR 2 B RARE IR B B T 2R 980/ N & i B YA AR A
s WHEPRFT NS ERI BTSN R EHIG T R (Rl T E R R A2 E
FLRAI— (R T LR e B FISNE S BIRLE AR 19805 R ALY 2 5B
12 ~ 13 R220M5 - AEHR1980F7 5 A KA AE R 3 AR08 120y B LSS 13 1R ER L3R
F2RZ ARG b o A F R DURVELE - 80 ASORIIE 2 RO 4EEILLE R
febm s RsulE - SRS ETAGISNE AV E R E s R - 1 H BN EREH

194 See Koch v. Koch, 450 F.3d 703, (7™ Cir. 2006). “stating that “virtually every circuit court to
consider the issue of habitual residence since Mozes has adopted some variation of its approach” and
finding “no reason to disavow the Mozes approach” E At ZE{4-552:7%  Gitter v. Gitter, 396 F.3d 124
(2™ Cir. 2003);Silverman v. Silverman, 338 F. 3d 886 (8" Cir. 2003); Nicolson v. Pappalardo, 605 F.3d
100 (1 Cir. 2010).
195 See Carshae DeAnn Davis, “The Gitter Standard: Creating a Uniform Definition of Habitual
Residence under the Hague Convention on the Civil Aspects of International Child Abduction, 7 Chi. J.
Int’l L. 321, p327, summer 2006.
1% See McKenzie v. McKenzie (2001. ED NY)
7 See Elisa, Perez- Vera, supra note 15, para 20&23, at 430-431.
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2% Friedrich v. Friedrich II Z&'®

Friedrich ZE{5—< AJE HAYZEG] - SRR 6 K EERARR 1993 &
FE ML ZE A L B S A R Bl R SR B A A BB fE st i E T 22— 3L 1996
RPN RN EAERRE BF A E S 2 R BB A 90 BRI AR E R G
b EEEPIZ — » IR S I Z =B -

(—) RPIEE

FERLZE - #E Jeana(BR)RFEEUREAEREIZ L1z FHAARBIH AL 755
£ 55E - J5{E Emanuel(30) R8BI 3 B AEAS ML THGA £5 2 R ENR - Z R 1980
FRA DG ZIE » FEBIEF AR R RS T 2 S o T AR EE
FixEk  FENRSHRIFEREH T B EESE - RIgZt A 2 s > B
THETL RIS B AR o 055 2RSS RS 6 28BS AR SR Bafr - I H E5R
WHHTIEE SEEFBIRIR AR SR B8R oy < Al g T 2 2
HERLENEGSE -

(—) Eh R

SHEHRFREE 6 A EFRABEELE] EFTA Jeana EHEFHT A L BIRE
Thomas Hyar < FTgL E3F > SGfE—A45H] - HIfEE Mr. Friedrich Ay 40 A] 15
BE/NNZHIRTT > RS T HSEEIRFAR R T A8 N ZEBIN S - = BEE
PERY o AKIFRFIE T2 T ARG E LR BIBISNER - W E T LA 2
[ 5 A 25 HE T RS T 2L R E M B e PREEHTAIR - I FRV AR RS I i H TR
WEEHE Y R FERA T EH Y Bl AR e ™

BEAb > % LFREAREAE Friedrich I ZHETTIRIGAL Z HIY » BEREE 2z A
BETFAERY T AR -p © ()R 2R T 2R A S a &k o (B -

%8 See Friedrich v. Friedrich II, supra note 176.

19 1d. 1068. “even if the home of Mr. Friedrich were a grim place to raise a child...., the fact would be
irrelevant to a federal court’s obligation under the Convention. The Exception for grave harm to the
child is not license for a court in the abducted-to country to speculate on where the child would be
happiest. That decision is a custody matter, and reserve to the court in the country of habitual
residence.”

20 1d. 1069. “We believe that a grave risk of harm for the purpose of the Convention can exist in only
two situations. (1)When return of the child puts the child in imminent danger...e.g. returning the child
to a zone of war, famine, or disease. (2)In cases of serious abuse or neglect, or extraordinary emotional
dependence, when the court in the country of habitual residence, for whatever reason, may be incapable
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F=E RENIRER R E T B 2 R

BRI ~ 8557~ SRR - QYIRS EBENER « BB E B EAHE
FHE > TCEE 2 BIZGER A smiTE - m e A SR B RR M T2UE SHY
P& o A _EIRIEIGIE - T2 ek ERIBRAR A B &5 T 2R E
HER T2 g an < Z 35K GHERE -

#— 2  Silverman v. Silverman 2"

(—) EEHE

£ Silverman Z > 5 A Robert 1 Julie {7 A# & A EEELLL G5~ B
EH%E - 1999 fﬁhEEﬁM‘E@U@ﬁUH%%%m?ﬁ@ THIE T 0 A R E A R AR
HRE N E T M {E % T 2 DA EIHAE & T2 » 2000 4F Julie DAZ il By Ho
3K Robert E?ﬁﬁ%%ﬁ?@%l}“?ﬁ,ﬁiﬁ)\ s HKEEEE(% > Julie FEENAHE B4
2N 2 INERGE R RS DL e L B EME 2 FIIE © Robert {E15A] Julie WEE%
E%E%?%%JHZ% APk 1980 S8 A AEIFFEIRE T2 PR A 2 i
JE 0 B AP e 1L R T 2GR Bl AR o 2RI (TS — B - Julie
SEERTHIE Z B ME Hi B it 28 AR B A T 4T - 2001 AFEEHEED
56 8 R SREBTEE Rz AR HI B S§ R EEE - 2002 FEaz it 7 ARE A
HRET 1980 B8 F AL BIINEH—ERGEE 2 B 2 AN EL - AR
2 B5% LETEGERGS -

(Z)iER R

2002 FEBHJE &R T I Bt FS it 77 AT E17S Robert {1980 75 S AN &R E RS>
ZROE > AEEERFY Julie 2 HR o« HFAH A E « BIELLES ] BE T ESE A
FLZ BERDLUS S Julie RIEERREMZFZ HEEFER > (W &<
AT B IE 2 DL o A EE AR AR DAY 3 T8 1S 3% B A Bk P it & > SR
BFanS 2 e B WL HEEE K S aE 2 Es T - Iﬁﬁﬁ%#’@
1980 TG0 NG 2 FIYNE R E —ERGE 2 - BEH & Robert 2 557

IMSEEIREFRSE 8 KA LafRABeAEREs sz it 7 AN 2 FIA B g O - T
W% iﬁﬂiiﬁ%%ﬂﬁ HRIE T [ R e e LA G R B il - 7 HO 2 A (AT 365
o HIRE W AT 2ORF B PN EARSEGEE Z b - [FEF - Fragryest ez

or unwilling to give the child adequate protection.”
21 Silverman v. Silverman, 338 F.3d. 886 (8" Cir. 2003)
22 HIAARZEH T AR 2001 SRR I (BT E B AT SR 1T S5 B #1555 8 3K |-
TOEBEEEE L 2 [ B - B R E B 2 A R B2 R - About Silverman 1, see
Silverman v. Silverman, 267 F.3d 788, 792 (8th Cir. 2001).
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EEIRER IR E T B B — DIESEEART O

ST EAAIERARA ~ RIS I7ABRP I AR - e A RATRE B HAVAE AR 5%
[ A A A BIPE AR 1980 S A& ZRBUE SR DL @Y {58 iR B i
& - f{&IEHFHE LT L L — T XA NEZ IR EREFE S H T 2% - NERTXE
OB EN A T 22 2 it DU g B HAB fE R (E =2 50 ERIEE -

S — 4y
F= /NG

FBUEGAT ARG A4 2 B9 MNE FR R R SRER H A R R Y RE RS - S5 R 7
19954255 Tt & BF SR ZE A A1) /N 49(UN Convention on Rights of Child; CRC) » fHA
LB M R TE S 3 P AR 2 % ALY 2 R4 - Rl - S5EIAERE
2R R A AR B S e R A BEAR LR/ D AN ZE RIS TR+
2 R 2 B R BT LR RS AR B R E AR

AyaR< ©

S FRAGT SN AR e Z AR A EZE R R B E B R 2 e 77k
BAALHE - iR R R AN B BN ZIER] » AR GISNEE R 2 » AR SREC R g
L ZEE RSyt RS - SEIHRE TOR Ef MR EREE T - A
EEEHIREZ S - HNVERESNERER T REFHAEDURE R SR
EHEEE AN LRGN RpUeis AR ' R EANEE ZF
{F - ZEEHREE LA IR NSO e -

FELEL Ry Silverman F2% o 57 J AR B A G B > 8P T RRIIE
B AN BEFA T T2 i BIRAD EATS X B R BT L SR BIAREA - #0
BN BLIABIS N 2 R E PR SRR BE LN I Z H A — B0 DU E R
fEE 2RI AR R AT Friedirehll ZERTfe 2 M, T\ B 2 B R 2 -
EEmAN{] o Ry 1980 S ALIRUE Z PISNEH—E ARG E 2R b s
RAVER: W E R E T B B AR H E R B VB AR & & s 2
FUE IR - A0SR B IR SRR dr S T B R -

2 BB RSB ST B A A QURE R Y B S A R RO A € 0 IR 1995 4F 2 H 16 B

STRRAEY » M 10 A T I AKIAIERE R AETE E B & 1E20UE I - EBIFRAERE B 7E 2008 4

WERREILE R ES TER ) RS SEREFILALY - ERIPA ¢ Child Right Information Network:

http://www.crin.org/resources/infoDetail.asp?1D=18874&flag=news; (last visited 2011/05/01)

204 See Kathleen A. McKee, “A Primer on International Parental Abduction”, supra note 190, p53.

2% SN~ Genish ZEt Al Silverman 4 » R BARBEE A PIVNEH 2~ fRfEn ek - W HSA

U E S R E LB R B - B A2 Y2 B S R E g B - A& LR

A il 2 e T [1F R FUE i Bl & Ry falaithli 2 B2 » S [REER SR DL K BlVA S Y B S AHERY -

See Genish — Grant v. Gen. Dep’t of Comty. Serv.(2002) Full Court of the Family Court of Australia.

2% See William M. Hilton, The Limitations of Art. 13(b)of the Convention on the Civil Aspects of

International Child Abduction Done at the Hague on 25 Oct 1980, 11 AM. J.FAM.L139(1997), p 145.
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B s RRE S E B L 5 E BB AT E AR R 2 e
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SRR HEIEAS RS BT LB mE

HIH

SR (KA R AL B & B - Y 1986 4F 8 B 1 HiitAE 1980 438
TG [EIlG B EITA NG B B AT SRR N A5 T mE T 1985 4
Rt T2 R B 7 7A( Child Abduction and Custody Act, 1985) | » TE[EH (% & R HE A
HEMS BRI 1980 BT RINGFI T LAY ZBIR 2 — « BRiEE " KEABEED
(the Lord Chancellor’s Department) | By &8 1985 Fifhis T2 f BasgE L e 48
TRRA SR BURT BT FEURT R [0 o Bh BRI R B3 L e (R DR AE R e RE AT
F 0 Ry AN Rl EGHR 2 i R PRI T REHY B i e

T PR BRI AR A B B T LB Z N IR [RGB A
HEZE - M BIEAVE G R SRR E G 1L 1980 /R N ZFhZR A gk
e DL E T A NGRS U E 8 B R B I ZE G 2SR T DAL
GBI - bR T RTER DR H R S IS AR LA B E H S S \RUEH 21T )Y
BT EUABE I AR BT AT LR HEAAR R AR R - AE RN TR
Eead MCHE AR i 18 R D AR 2 SR e AR ~ R PUE b URI R (R AR — 28
B VIEA A A D QU B M 880 DUR B EBIIE 2~ B IR B ARG A s
BT UHEMFf A ER -

F—8 N HBE LR EE G

ASCRFPN A BT Em LB 1985 SEahfs T Baadik - Bt M EE
HIE R A Z PR A FLAR P M LB PN S5 P 8 o P B B R S T 3 1 2 R
LB R I EBURF A o

207 W 44 By KA G EE K AL B B S T E(The United Kindom of Great Britian and North
Ireland, commonly known as The United Kingdom or the UK) » (4% RS ~ BRI ~ &RF&TE Ak
TR e R - NBEUAELRAN S Rl Abdias - —RoaE HRBUEAFRE A
4(The English legal system) » HFZ$5 7 ¥ S L FE ST S Bl B 30 A B kAR i S E
i 18 B ABRE TR AR DEREEER AR RS M E A A AR B AME Bl
SIS S R TN FEE] o SBIMFZE  JESETAE R > 2005 4E 5 A > JTHRHRAE o RIEE5EE]
1985 FEFE T U R B AR AT 2 TEWR - AFTAE - sE RATES —THZ 1985 Fifin 4k
Bra ko o AR -
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F—IH 1985 FFHTUREEE

FEE R IETT 1980 GBI A2 BHHIENBLIE— 1985 FFFin+ L K8
=&,%(The Child Abduction and Custody Act, 1985) » & DA FEIZ AN 2 T B A
TEF o REZAGTEE Fy T (ERITREIPE R SR T L 2 N8I AR HIE » —F
W1 EFral R 1980 8 A RENBIMERTH S A%Y  S5—RIBEUONRE R R ERE
FE R 7 ST B 18 /N 4 (Buropean Convention on Enforcement of Decisions
Concerning of Children Custody and Restoration of Children Custody, 1980)™ o Fi/y
)2 25 AEREUMNBA T Sl B E A A Z A TERAR A LUEBE A 2 A Ry
AIEE » 1980 FB AKANE - SLEGEMERLSEILBIE B AEE MM S - BUMN
BRI L E R R 2 BUTERIRIE A4V 2 & 50 (registration ) I - fEE S FH#E
TR RS -

F—K PREERKEE

FE3EE] - B 1985 Fapfa T A MBS E L PR EEKE L EZAWMME - &5
SRR ~ R R AL R R R ERRE A T RVAE #i(the Lord Chancellor’s
Department) | » [ &RH&HIRIFE 8 T HA A (Minister of Justice) | *'° & # > i
P EERE -

{35 _EA R SHE R AT - KRB BN BOREE B NI S HAM B & (F -
BUEIEA NSRRI A NE E L T % - 1 R E A2 2
FEIEE  EHTAERE 2 T L TR L S T SR E B PRI TE
TS RIESHIE I © RS S R R RIS 20 OB Ry a% o R E
5 B2 R T B B R s b T L R A AR R A BG & T — VA
B 2 RS TEERST

208 NG ST By A% R /2 49 (Luxembourg Convention) » 1 1980 35-/A4Y H 89— EZAE U 1E
BIFEEE T B 884 DUVRIEW IR AR sl B 2 T2 o| 2 H R 1S EHE] - 2Rt
ZU1F 2005 4 3 H DA RIWEE A H AT & 228 SR AN 1I( The New Brussels 11 Regulation) FffER(L -
See Council of Europe:  http://www.coe.int/ (visited at: 2011/5/21)
0 SRR 0 ERE8 > H 132
20 BEA GRS BT AR R AR ((chE 1985 RN ESEE S 3 IR | THES 2 ZUH
€ AEHERMS R 2 NEUKE ZB(the Department of the Secretary of State) A& & 2 Hi ot EEHRE -
1% BRISTEIY 1998 G0AZE 755 53 RRHE Uk B17A KB (Minister of Justice)& & - (A » AT
DA > & B RE By - See Nigel Lowe, S. Armstrong and A. Mathias, “ The Country Report
of United Kingdom”, National Center for Missing & Exploited Children, 2002, p2.
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Bt 1985 T T U R EEREE H B AR 16 piZ S - HFH 2 HH
PRAMAAN LR IHEIPR A S LL 16 57 Ry S Bl 2 SUE - HX B RIRE
PISNEEH - B E - HABRRETT 1980 S A ZHEY - ILRIREZIEES
KB B TR HF B E M B LUREEZ T L BIR A B T LB P g 2
5E - BUtiA 2 HlE HH R AR R E T BB AR 5% - 28
1985 SFhH T KB ANETA MYIBISNEIH - PREERR - (DAZAEZ
IREFHERIFHIIARE T L 2 S B RE T LR ERER S 0BT Z ERE R
BCARAIEZ Z IR . QB EEAE Z AR STHUE - ExINE 2 B o
HREAZ I R A Z AR ARAEERS © DU Q)R IEE Z RN - I E S
PR A e SR e B B 8 A P P Y 2 = 56 1 KR 2 THPISMEEHER 1980
TN Z BIHNEHAR L 28110 283 2 B A A B R S SR R RS
BINZE - Fra HAe R A S E SRR R e SN B AT R AL
ARERBIIN o BERTEE B NI AR AL B » FLEUAR HAEFEML 1980
A ANE 13 RZIFE F - A algerEElF ey & 2OR B R EER - BEA
B 3 EAVENY A E B 5L EABEEL fd B2 HAAR Al RE Ried Z HAHI R

BIH  BENHEE

S A 2 M STt T R LB £ B
RIS k52 4.2 BT IR B L2 3 e - DA A S B 4 S B B
ST A BRI LA B (ICACU) - I 2 BRI SS
Ao L(REUNITE) bR S S 5t B ST (CAFCASS Sl -
= (Bl BT SIRBORTHENE - 2408 = . DORE B 1 i PR
FIEF 2SN RS AR T A 2 BT AT
M2 P TR BE AT 1980 £ T ATE BT = BN - 5350
i

M SBEEE  CRER(T SRS B A AR R SRR o FIRE 7 0 H 274-275
12 See AM Hutchinson, “Development in Hague Child Abduction Cases: The English Experience”,
[2009] IFL 186, at186.
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E—3 BRI T RIEEL ICACUy

"R PR 5 9 T 2 B Brf 4% A7 (International  Child Abduction and Contact
Unit » f&f : ICACU) » SAETASH MR & R TEHR - A EZEBas
T IBEIR AL AR EIEL 5 Bl 2 1980 £E3 A% - BT B FE AR 11 1L
Jz 1980 FEBUMBRT bl EERERE HIE 2R EET 2 A4 « RN ER T RAE
#( the Lord Chancellor’s Department) ; fy &5 2 FETERR - AESFE R AIHEE =
JEEER R (Minister of Justice) &y B3 2 FETER

IRV LN =7 B S i s e e 34 RN [ A i == 2 = M|
2 BEH B % B 1980 /BN 2 SR 4YE - A1 BFE 1980 /8 A4 2 4r4E
HIIZE By Reunite #E & FHE (780 ©

FIH BoBIFEEEE T2 H 0 M(Reunite)214

SRR EE S T 2.9 Reunite International Child Abduction Center(f&f#
Reunite) | » (H{E5L B 5 =] BUE AR TG 2B 2 F ERVRE S - H—F B55h
R F S Eh (Foreign and Commonwealth Office; fffg: FCO)LL 5z PR EIEE+S
T2 R4 B ACACURFF & U & {F I HARBA B E BV & & L B
EHIA B L EE © TR B RS o B T EIE 1980 B ALY 2 GHATE
WIRER IR B B AT SR BN » I IR S B i W — T R A B - &
IR E R - BRI ST LB 2 S B AT DA B MRl #4
B o MRS 2 SS—IhRE R N B R MR S+ LB A IR L ES B R 2 ThRE » %
Tt~ BA B 7 e A U7 SO REZS DU Ay )7 =Rk DEfFan 2 et -

BESE » R Ryt e AU ZRRE AR T Z T AR G A A E AR A 2
2 NHEREAGEE — 2t S ie A R TR AL /ES - flan
TR EARS A B B T2 o SRS B T 2B DL R 2 IR AR I e B
Z R e B FEERE R 2 BT - USRS £ LS IR TS
e 2 BE - S BIMIEE 2 I ARG IR B TR (S SRR

13 See National Report of the Delegation of England and Wales, Overview of Procedural and
Substantive Law Regarding International Child Custody and the Hague Abduction Convention
presented at the Common Law Judicial Conference held in Washington, DC, September 2000.

24 oy kKT 22 o See Reunite International Child Abduction Center: http:/www.reunite.org/
(visited at: 2011/3/28)
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Al b

FEM RIS E A BB (CAFCASS) 1

G2 B 5 SRR I K 3 B 7 F5 AR 75 (Children and Family Court Advisory and
Support Service,f&ff : CAFCASS) » (SAR4E N E5 5 ABL ARG IR A 2 FUE MR
22001 =4 H 1 H 5 L HEESELFTHZREELERIR - SraniE AR+
SLE R AT RRET A = E e fE R B A T AR - fR i ARG EF
RS~ BB ARSI E S 2 A E AR A E B S Rt X B A
ARFBHIARE © CAFCASS & —{E{ESLA8 B 2 BIR A0S - Ry & - RENIKE
W 90 LA AR - HAm ESINEE A S 2 IR AT GH—
WILERE g~ 205 Mt E 2B B PIRIPra R DR -~ TR A e ikhs
P9 (a non-departmental public body) °

CAFCASS B AHERE > R FIERAREEE ARIGE G H e AR A
NTE - HETEERIAE R © (DIREREEREAEN - @)z ARREE
H o~ (3) st Ry R ER AR k(@R & RS TR R EN AL MR A -
CAFCASS 1% [ B2 B 1T - Had B E 2 BRI HEb e S
8RR B A - IMEEREREHEE TEANR - R E A
(Family Court Advisers; FCAs) - B[] BZRZFAR TIE « EHHBABUAEHIEIRL
T (D)E REREE RS (AR ZIREE L HEE G E R - QFEAHE  540)
Ty E BB R [FE T 2L 2 2R - il CAFCASS H3E A B B 5 B (o
HIBE > MR R S E H IR R EUABL S R FR e & 2 0ARL > SR BUARBE B
T LR & SR A 28 2 A - AR E MR I AR A B BT CHY
NI AT B G E K CAFCASS ST RAS IR B 2 T2 I — (T 5e
e o #% CAFACASS HIE N BJRG HIE(FRE LU BB AE TR HREI (3T L8y
[T ©

21 BHA Sl B S AN S s RO R AR R (T © CAFCASS) 254l » 55280 CAFCASS
ZE 54805 ¢ http: www.cafcass.gov.uk (last visited: 31/05/2011) = 55 » dyi sz iR it G AR 75 > %t
SAFHERNIEES AR ESM  BL T HE MY e SRS — RN IR AR A E
B HEEy » HRL T B2 UEER] -
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MEZENREN—T  QERBRELABINEHEZEE - DN ASGHEERE=T
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s TERR | = R RORER - REDE R EIZR FTRl i S AR
2  LEPEAER20E AR s AR A AR A S —HrE S - PMEREMEE Z
F% [ (an appreciable period of time)PA Kz 2 & HA E(E AV E J& Z fH (a settled
intention to reside on a long-term basis)*'® - {H FEER% (0178 (L & B R B RS
ARERS BB AR E T S R CEH20F B AR [ B E A A B B A T R 3l B
TR S Y (E 2P ME SRR Y BEST 2 BB Y R /e [EZ i B (L EE AL S - K
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AR PIP B JEH 2 WVHZEZR * AH SR ] e TR i < ZE (3 e Ry PRaT i [ -

F—K BREREZAEEE

LA B HUSH RS2 A 6 T AT, —BRE0RK T A A SHER
W, B EERE > B/ VEREE T BT g e B - EEES A
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Y EE 2

216 Re J(A Minor) (Abduction: Custody Rights), [1990] 2AC 562, p578 -579.
2 BEEE  URET - ERER AR E T AR R R 0 BT 0 H 36
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BEAESLE] T SCHBEE 5 AR RIS T 2 anS e L - Brandon JAE
TR AR AL @ (1) BRAPSIRZ 1975 FERFIER 35 FRAUEIR T AR R H T4
Z BEEREERE » BRIP AR S A S B T ORI A R B NARE
KT T SO BT - INELIRIR 1980 S5 AUER 3 RZME T BIgiRE
TV ZIT A BIRA -

(2) Y 1980 ST REYE 3 Rz TEE  EREZ =5 T a a1t
g EE - BANERE - TR e PR R - —(E AN E R %
ZJEFTHL  FEGEERE o s —E SR HEER A BIAZ A AR E SR
FERRE  AllE N 2B EM A B A fE— RN L BiEE—RZNEAEER B
o NEERR 0 JR{EAMEHIHFE] (an appreciable period of time) % £ HfE{FHYE &
HJif (a settled intention to reside on a long- term basis) & HUS& & 2 W EZ 11
Tz B ER B H B R R SCE R A SR L E T VB E 215
TEAIEREHIE] - 12 T B R B E (R AT e B A T BENes - J 2
JRIEEHE— BNC &R - i z& 1 WELEERIRANBRIEE - IhE
Brandon JEE¥AEfEH 2 4% (FELEUGI E] 2 FRAE » TRE R I ZE R R 1B &t 2 B
A — -

1% Re J, supra note 215, at563.
% 1d. at 577- 578.
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#—H VvB (A Minor)(Abduction)Z**

(—) RPIEE

REZEFERN FERE R RAPER NS & 7 22 S
TS PG R BE B RS © W AEMEPE RS » RS EREEIA —T 1 1987 £K
LR FEET AR —F > = AFRR S E A SEE] Exsex Z SCRER HAEAE L
11 {EH - 1989 £ 11 H R NRER B 2RI A8 B R i > —(ESET ALY
W SRR AT E IR EI TAE - & 1990 4 1 B ARG - B r s
ZIER T - FE WA TIREIZEE - MBI ETT 1980 FB A2 FEH
B PRI 2 2 SR = Ktk o LA A SRR A AR E IR R - 3% R A
RS R R Al e L B AR R 55 - 5% A e I At 2 HH BE T T T AR Bl
an<>(a “seek and find” order) ;o % S (HRERHLE R ILE 2 5 NS AT AL 77
Bh ~ RIS Rz T EITTHE - 35 e B 5 A BRI C S 778 A R VAR - 2
RAEIRTE FAYIIRIN PR & DUR T BRI 1980 TR/ AT ke 1985 5543
TAUREFEEZME » Ry Bl A bidn iR Hr BB

(D) Abx Rf#

FREERE S. Brown JEETAHRAE P H? ¢ 1980 FIE S ANLTE 3 B
Ez TEER ) 5 BEER A B (ordinary residence) o S # S FIEAM
R W A2 H K AR EEEMNERE > R tEEnYEE " (a sufficient
degree of continuity)” FEIEFEIAAREZE 2 FE » AL G BRI CIEEE
AT HEER T - BEEINESE — R EAR 2 (8 H RSB =i 2 61 -
JFESN > 7 Re FP% Bulter Sloss 7AH Fife 0t ok « TEAZ T BEEEA
R SR ETE BN E B T E—(E B B DA RS EER A E B -
INE FIBIE By A A DR E B REEAE » RN HA SR IREAIRF R ZESK > AL
— HEE  \IREA T ENEE B B RS BT 2 S (B B 5

220V v. B (A Minor)(Abduction) [1991] 1FLR 266, [1991]FCR451.

21 See Department of the Attorney General of Australia. [ B BN EURT BB 1T 1980 GG/

& Frie B AR BIPERTA £ T LB 2 TE TR -

22V v. B, supra note 219, at 273. “The phrase ‘habitual residence’ in art. 3 was to be equated with

‘ordinary residence’. Notwithstanding the father’s contention that the parties had not intended to stay

permanently in Australia, it was clear from the evidence that a sufficienct degree of continuity had

established to justify the application of the phrase ‘habitually resident immediately before removl’ to

the facts of the case.

22 Re F (A Minor)(Child Abduction) [1992] 1FLR 548. “with that settled intention [to emigrate and

settle in Australia] a month can be, as I believe it to be in this case, an appreciable period of time.”{L~F

TEFEEAYHIGIRE - —(E H &R R RO EE . T ERIRR o 2 2010 R 12 61 A5L

AR EIA 1 AR A RO A E T R 261 -

% Cameron v. Cameron [1996] SLT 306, at 313 and Re M(Minors)(Residence Order: Jurisdiction)
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Z 1B FERIHAERN - ¥ 2 (8 H BUSE/EM - HEFE SOEE R RE R eV PR
T o REFHIP] - A07E Re A ZErf - JERBEHERMKZ EIBIY 3 B 2 AR HUS
&R FEE AR DL FE Nessa v. Chief Adjudication Officer 2£2°f1 > Slynn
EEEEMAEH T —E AR IR BRI EIEIZR  FRIEM A B AR
B B AHBEE TN sE IE RN A TR E -

%=H ReVxER"

(—) RPIEE

AREEENI R Rl ORI BIRE R - WA 1991 SRS HE A
TRy 4 pRER 1 5% o MRS AR N A SCRBIR A FRE Saag i - NRy SR TARAYRE
T a N R 2R R EAE A R S (Corfu)_EAY(ET » L RIFRIEMBOE S -
BHENEETRERT 4 % BE 1995 £ 3 A AKELRERIZE TIERE
B [ SEEAGE R TR - BERSIRAETREIALE AR 1985 Fah 7120 B
R RUE TR © KA e RO o LR BRI AT LY
BIEM GRS - AR B E T e R BRI R (il g AR AR A
F = 28100 > KA ETRFAE PO Zdmlike Motz \NHYEERL - SRR R
WA G AR - AR A EfE Pt I B =5 A A
IR 2 B B - H R SEGIE] R S R

(D) APt RA#

Geellag o AR (F R L a5%> > Douglas Brown JAE A H
fath IR AKERAE P EK BRI N EE RS HERMATF & N 2 R EA MI{ET
R —HEHEREEE o B R AT 1B R A iR SRR E A R et o JERe 38 %
FIE B M - HIR 0 fEE A48 M (a sufficient degree of continuity) L fH
Bz R 2 TEJEM s R - BEZEIRE « R > R E 2 SR NZ R —4F
HRHY R BEE R RO BT AR A EHEARI RS - — M A B A RN E—
B R A W E =R 5 [ R E SV E 2 1980 G208 ALY
ZHIA—EH - RBARE 2 RER AR A FZEENRIZE 2 #EYIrHIE -
ERITTT At f0cHE 1980 4E38 ALY 2 FR e et > B S R e i ™ -

[1993]1FLR 495, at 503.
22 Re A(Abduction: Habitual Residence) [1998] 1FLR 497.
226 Nessa v. Chief Adjudication Officer, [1999] 3 FCR 538, at 682- 683. “a person cannot became
habitually reside in any country unless he has taken up residence and lived there for a period, because
otherwise the residence cannot be properly described as habitual.”
7 Re V(Abduction: Habitual Residence) [1995] 2FLR 992.
% 1d. at 995 — 996.
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FoX FEEZEEER

JE{ERYE & (settled intention) - {45 — (& AJE{EAERM 2 EE - INERE
EEH R R R R Y — - FHITEEIRe Bates 282 /245 5B RS | F 2 2261 >
S FRFARG A FriedrichZ8™ i > B4R BB S AR LG, -
T8 e st B Jem B I 0 L T e 1] - BB TR R i R B A e B 8 st P2
TR AT o SEBIAE RIS o A Y — R R 2
B EREE ROE AR -

(—) RPIEE

AR BB R Ryan KABE dn S iR B H 2412 [El 8 > ik 1985
AT R B A TR RS - RS BRE Z e A e  » AR TAEAYRE
B NEEAFER - AR SR B2 Rt Nt E#HE
Ay AR R o ELAE 1992 4F 1 G o I stify 22 (A 52 AE St FIHY
B LA GETEAR » 2R — B E BRI AN e L A A S - WALEE
— R R IR R RN A BRIt Mg » [FI5E 7 H R A A EEEE
B - [RIRF S A (T ARE TR REds - MUEUS— B TRy dn < 28 1h A EL R 24 1 208 Y
PRI R E (R < o AR RIE S EUABLMR 1985 i1 R B A 2 M
TE - BaR Ak e S L AR A TR R B T B R - SRR
tpirtes © (1) AHTZCHEATERT BRI R EEE © (2) HF
AR At B EAE TR - (REARER T a1 TR ALY 7T R P L AP [
© 1% AN HIE TS B FaZ W A4 T 2C R BAE S R S A < 1L R R
BT LB E R

() AR
FHEY I Waite BETEH : $— - EEMAEE RO - TRRUR
W R SE R R R, — AR S AR 2 S - TR Ay T B (R AT R R

22 Re Bates, (Minors), No. CA 122/89 (Fam. Feb. 23, 1989)
230 Eriedrich v. Friedrich, supra note 176, at 1400. “the High Court of Justice concluded that there is no
real distinction between ordinary residence and habitual residence.”
3! Dicey & Morris, The Conflicts of Law, 11™ ed. 2008, p 170. “The British High Courts have
provided the most complete analysis in Re Bates.”
2 Re B (A Minor)(Abduction)(No.2)[1993] 1FLR 993.
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AT FEHANAVANET - 21t - ARER NRIEEREEZ EEZ A & HHIRITRA
B PR BRI K FE R (5 RIS AR R PEHIARSKRE T - IR R IE 218
A HEVERA € E RO S SR > (35 1980 FE 5 A4T55 12 iR 3
Rz HEY » AREEAZMGTLELEEERER -

F£_H Mv.M %233

(—) RPIEE

AREOZEFENM FeEE MRS RILEA - IAGSEREAW T - M
ARBSEEA > N AGEERT 8 FEEAVHTITERE M SeAwREEMSeE -
1994 S48 M e AR B1& » W ARTERT & M T L E & BRI (E - BEZA M XKE
R PR AR RIS R R BAE TS I 2R 7 22 R RE[BISLAE ) - M S ERERIE &
BT - REM A EEE TIERA T 2L SRR BEE - R 1996 £ M
AR T8 Ryt Bty A TR AN EREE » PRS0 SIS ol (£ et SRR S Y I
4T o BRIMAE MR RIBAIRER T & M T LRSI L - Rl > fEHR
ZR G ERILBAGE T HER WS — BT S (E ay < DA ZE IR R Tt an < B
1 M AR TR REL B S > 28 MIRARE TR B o % ABTE R B
T RIE G IR/ E BT - Dl fiDe A 2 FPR A% - 5
NE E R HyEEtE R M ORI T2 DA 8 AF SeA8Rd - MUSEAEN
07 e N w7 B b= G e T

(2) Eh R
% LaiARE 2 Butler Sloss SABAE AR FHEE s U E™ - TERIVE L
ZOEBIHDUEHERAY - A EE] M EEAESKBRIEE - e/
FEANENEE(@RE NMASEBHEENE) - DROAR L — BRI
TESEM 2R SARRERTHIBIAN AR - | [FJEF > Sloss B Millett (A E IR AT
%4, Shah Z€ Scarman JAE AR T 40H o a8 — (B AL R &
FOIE S s (EAERE I > B BB B R RSB IR PR AN - )T EERY ) —5F

23 M v. M [1997] 2 FLR 263.
24 1d. at 267. “In my view, ....the judge was wrong. He did not take into account the fact of them
living there, the fact that they were settled there, albeit not necessarily for the rest of their lives, and he
did not take into account perhaps the most relevant passage of all in the numerous authorities with
which we have been supplied on what is meant by habitual residence.”
5 R v. Barnet London Borough Council ex parte Shah [1983] 2 AC 309, at 342- 343. “Ordinarily
resident mean that the person must be habitually and normally resident here, apart from temporary or
occasional absences of long or short duration. ... The word “habitual” introduces two requirements that
the residence should be both voluntary and for a settled purpose .”
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5 HERIRR AR HlE E (e % e 2 E Mt A TEE HHY | Sloss JAE X
PRGN MER BB, & (£ (ordinary residence)lfy 75 At FH BT -
FiERE Z R 2B ZREIA Rz © L > M Kk E Bt e fE e
FEI 0 H AR A5 2 BIRRACE I H A Je S0 — B (a limit period) » BIJfEEH
[l TRt S S e T8 SR A BT -

%£=H ReAXE

(—) EHIEF

RZEEH NG Rt iR FEAY S LU BUREHY AR » (AR 1R SRR K (E
BB o« ARG AL A LR AR E AR BTl
A - AR T AR RRFE M LA S AR (R (B T540E
e % [ A AR A B A o o & R AR L EE © 1996 FEHYECR
WA Z T HEZ ALl 6 21> HARBSHEG R ARG s AR — 20 27 R
° RABERIHFR M ARIEERSS@IR S sk - Fr e am—E &t
FIEETAYEIZ « 281 > RAGEZERRER NI IRER Y 6 2MIKMIEF 3
{6 223077 & HL R [R5 - SEAERSEIRIE 1980 SE7 &R s R R E H 1
A< o 15 {E ZE 1 P e i R R (4 » & 12 e i B e Bl e 2 A2 A A %
EEBEERTR ? WREZ TEEREERR - 2R GEZ L A E AT a

2
~ .

(2) Eh R

ZbE White JEE S+ AT HMPHEH AR Rl EE S A 1Y
e - R - () TEER | BT EEERIREE > BN TE T E
YRR AT HARE RGO R DRI CERBTEE - £ AR A EER
Al > M B E LA 5 (B A T — B %K A S #aFT{E (physical presence) © (2)
FEMEE TR EHIE  JABERR Tt — Bt E I e 2 g e e H Y - HLRIAYE RN
WAFE AT AR TS 0 )T B S AR TR SR — T EFEA
B AR A OB A TR ER - RS —HEEEEEENTTRE
H A IR B R R LS FE a2 iy B Y » Bt BB > F A 2 2 s (%
BRSO H T EIF R H B R B R LU S T T B S — (s R OE
RAHIZLHEE > WA EENEEER - 80 ZARHEEEANZ T EHERR
AE 6 FEHANIHAR - FHFABZ B e B BRSO Rt > e -

26 Re A, Supra note 224, at 497 — 499.
#7 1d. at 502- 503.
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S — 4y
F=K NG

B R B E I B — - A E AR 7R3 B AR A B8 > B
HELA G LIRS T ERTH ) —BEEER T A A SRR, 2 fE (LR - H2/DE0R
JEE T —EAHE R ) AE SRR - AT ZE B TR« SEERARE S O E R R
VB K CEE F A A RS 22 K00 3 B BRI fEst - 22— A - i
AT 2 R R 5%

LIBfEH# > 12 - BE S -

SN B R R A A — R R (R A R R
Y G R ) - 2R BB E A R E — R SIS R D R B O E R
B

2HERENRES

BB ey B R G AE IR BRIV I AR 2 S B EERE 27
ST REFERYH4E M (a sufficient degree of continuity)Z=HEr - (FAI{FFTH—f% > BFR
R I Sre iR B E R > REE A ERE FE S EIRE - R A
A EE -

3. EEMBEEFE
IR > A2 [E— PR (A R A A — B R B - (2 —(E A4
A ETHER—E AR LR A — 3 5 o T 2R R R P e 7 S — 3™

4. EEEH

FRA—ARE EEA B H > FHimERE AR SR EOR T REEE -
B E It — Pl R B (A —REAV AR IS SO R e it 7 BB R Z (AT > itz HLAhPT3
LR R EFM B R DU A TR (A E fE R R - A iwfE R e - AR E
(EHYE & H H(settled purpose) (K SCRERT 2 R (EAE (7] i 2 H[F] E i (shared
intentions) » WNHBA TE /AR RV EE M (52 B RE SRR IP & R TEE

(a) HAR :
R E & B AR 78 2= 56 2 Bk A B R - SRE O 2 i R A

% ReJ, supra note 217.
3 yv.B, supra note 219 and Re B, supra note 231.
49 Re V, supra note 226.
1 Re A, supra note 224.
2 Re B, supra note 231.
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HENIEES A B T R

)

o A JEERYE B SR E = -

(b) HAY:

HA SR E Y E R B ER B TR RS A — AR RS
y—8E5 R —EREARI( a limit period) U RAT™; RE: - B HIE A AR
2955 B TR LY B R A R AT 3% 4 — ER AR R AT o RS s H R & R
ET SR B Y % o f4 fE Re At SEEINYERE B ER
AHIZEHE - iE—BEIREAISEE B AR R F AT TT SBT3
ERARD B SRR T - RiEEREEEDEREBEEEN - BIEE 8 £ 10 (#
B R B sty -

5. THHYEREH :

BN NBREA T Z T L BB A AR SR — NSRS R E
ZHEE b (A TREAISCRE s W H A E et 2 SCRBVR SRR E [ RE
BB T UVBIEE /2 A RS R E G A & NS ETIX
g2 2 EREH S -

FUH EEEBISZEE

F2h 1980 fﬁ@%%ﬁ%l@?ﬂé%?tE%ﬁﬁﬁz/\éﬁiﬁm BT CREE

7 T Y E B8 A B TR B 22 SRR F 2 Mt 5 4C %E%*EHT f‘?%‘
IEER % < TR BIRERL A RN 1993 4£58 #\%%U%E%&Eﬁ 1980 4755
NVEEIREZ BT » S8 ERtEsm - JEAS T T Bt | —(EH TAALIE R (an
autonomous Convention meaning) A 5z R EBE%J& ST ER LG F - R
Bl 2 A XA aE  EEAB DI 2 B R — TR R 2 FEA (R AU
B T HIWARER - 18 — TR N B sE e 28 [ (4 - BI(E—(#) 275 S B (£ (parental
responsibility) 2 A > f5HTE R " W1 R HEF(inchoate rights) | TR ALIH M
ZEGEREY o IR RS ARIEES O IR T E

 Mv. M, supra note 232.
24 See Morris v Morris (1999. DC Colo) 55 F Supp 2™ 1156 and Mckenzie v. Mckenzie (2001. ED
NY) 168F Supp 20147.
5 See Lawrence Collins, Dicey, Morris and Collins on The Conflict of Laws, Lodon, 14" edition,
2006, p170 -171.
246 18-21 January 1993, http://www.hcch.net/index_en.php?act=publications.details&pid=2270 &
HEAIANLEFRESE © L. Silberman, “Interpreting the Hague Abduction Convention: In Search of
Global Jurisprudence”, supra note 189.
7 See P. R. Beaumont and P.E. McEleavy, The Hague Convention on International Child Abduction,
Oxford University Press, 1999, p57-61; N. Lowe, M. Everall and M. Nicolls, International Movement
of Children, Jordan Publishing, 2004, p265 -272.
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lfr H Ry EEAERAN - & i 55 B RIS SR B T TR a4 T AR i S —
5T > (2 R A RIS SCREA] URIR 1980 SR N EUREER IR a1 2 LA
TASCRILL T ¥R B ) RS SRR R ITIE -

F—mK Re] Fx28

(—) RPIEE

REZEBN CH ] RHE BE RN EE A WA RMNEE S 5 A
—FTME—ERLE - EETHAER - MABSEC A T Z R H I FERYIRE T 2~
H A4S - 1990 4 3 H J R E R AME RS - BET&R1E HrE J 2[5k
XK B CETUNZ T B ] BZERHEER - T RIRPEEARB R 1 2 B ROk
T o PHRSEARTR I AVEERER T ) A - HHDE T BHE B T A 2R AR
IEEM T L AT Bollian < T REILEIARER J [BIZ0B0M] < T SRR BN HI R [
FEIEE T AR R - ZOREELAGEa S I BALRIERE T 280 - 28T > &%
AR EE » 1% § 7 EElR NGl EFNERGEHIEE] © A% 0 T SCHEE ERRE L
st > e ERE ] -

(D) EAERE

HEEI R F S At Douglas AEAFIA T - Ya6ERE]  FRiEZ B PR e
K - s 1980 ST NGHE Y IEAS SR ARBRET 1 21Tk - &
1% F#E(House of Lords)Z HF R A" : T BRSO 2 1975- 1979 F2 =445 35 14
W BT ) B 2 BB EREIEaE o N ] OTE ) R 5 > A
BT kb ds th 2 2 ikdn 4 - BEAR T SO A AR J AEERE - BT 81
Bk 1 MRS MR AT o EARAE T B Pa A > T QB T B35
JEFEAE— B H AR [EH T T S B (de facto custody)™ | B3 HEAEH IEHE -
e B A By A b B R BB T T B TS LR & T DU e (i By

% Re J, supra note 217.
2% 1d. at 577 -578. “It seems to me, however, that since section 35 of the Family Law Act 1975- 1979, as
amended of Western Australia gave the mother alone the custody and guardianship of J., and no order of
a court to the contrary had been obtained by the father before the removal took place, the father had no
custody rights relating to J. of which the removal of J. by the mother could be a breach. It is no doubt true
that, while the mother and father were living together with J. in their jointly owned home in Western
Australia, the de facto custody of J. was exercised by them jointly. So far as legal rights of custody are
concerned, however, these belonged to the mother alone, and included in those rights was the right to
decide where J. should reside. It follows, in my opinion, that the removal of J. by the mother was not
wrongful within the meaning of article 3 of the Convention.”
POTHEE | (RIS T EEARR A ICARTE TR - (HR R A A R
ST EENEE T L ECERE R BIRIE TR T - PR EE EAEER (4 -
BRAOESRE - TiRESRAE I - F HIRERAIENE ¢ htp//www.lawdata.com.tw
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&

Gy TEEZ HHTRER] - 850 T REZ MK T BRI ETT By > A0 1980 S0 A4UE 3
FARE Z IEER M BRI -

Ry BRI AR AL R, —EE T
YA E T S - 2 (I T —(ERIPI2 IR » SRR TS T AR B
e ARG T -

(—) RPIEE

AREEENIT R R BONFER F B EREEREEMY F & fACRES
FEEHE—T - MAZZE - FAC—HE FOREFR DRI - 208 F 4052 AL
Ko FRETHYE R FS - 1992 5 F RENSLERIRG F B 4G HLER(E 128 F SRR
HOREE [EI2I5EE] - F LR —ARTIFRIGIRR F o R4 5 F 20k F MR
i -t 1993 4[N FOMNEAUR F 2B HIR SRR (R - F Q& F RHpE A
SRe FATEEBONEE A8 6 {iil H 12 F # oMy 294 6 (i H LR » F REIAIFRoRA
T8 F 77 [0 80N o F SCER IR JBARE R a7 - an oL F AR EREN - %Ak
FERERE F (2 BRI A R BB - ILEIfE AR F BN 2 an 5 - F REARA
L0758 o = e i el 4 M S 97 s A ET RS

(D) FERE

iz LAvERE IR AL A SE Y F EEEEREEONAVIR - IR F R LR
{E—HH F CEGEM F YNEEFREFRITCHEE F - sl s A Z HAY
F A EREHE - Waite JEEFHAEE H Ot ARy H AR LU R MR e o — (I8
BLrE RE SO BUEM AT LA E TN ALY REREN T VTP 2 BasERERI( the
inchoate rights of custody) | = flTFEE*? © ALY EAI TR G T LALZEIS IR
TR 52 B % X — IR — 5 SC B Al 377 e i 168 S P 5 2 B e ey 2 Y 2
—FHE - With > A2 SR EZ YR BN VR — B E R L - S

»! Re B (A Minor) (Abduction)[1994] 2 FLR 249,

2 1d. at 260 -261. « The purpose of the Hague Convention were, in part at least, humanitarian. The
objective is to spare children already suffering the effects of breakdown in their parents’ relationship
the further disruption which is suffered when they are taken arbitrarily by one parent from their settled
environment and moved to another country for the sake of findin there a supposedly more symathertic
forum or a more congenial base. The expression “right of custody” when used in the Convention
therefore needs to be construed in the sense that will best accord with that objective. ” “If, before the
child’s abduction, the aggrieved parent was exercising functions in the requesting state of a parental or
custodial nature without the benefit of any court order or official custodial status, it must in every case
be a question for the courts of the requested state to determine whether those functions fall to be
regarded as “right of custody” within the terms of the Convention.”
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FEF T LR R R RER 2 IR AR E RSB S5 KB AR T A B
Erre e M E R IREIGE I H R AR 2w A Y an S BB T B AV ER 2
B - IEARHY R BIERZ & R KBl F R A T E BV IR 2 S AR R
AYEERERE ? #0 IEFIAVARE RREERE RIS F 0O e RS A RS
BHT{ERE A IR T2 IR DU RERR - ATTHESE B T WPk B R, H
AR e LU Ry S EIRUE T 2 Bl

TP Re B %1% > BELABHEH 2 S5—(EARFAIZES Re 07 - &# %I
Cazalet 7K' E B HE—FHIEH] Re B X2 A 15 M5 B Re T ZEHHEIIE
P2 e R

% =3%X Hunter v Murrow Z&£254

(—) RPIEE

AREZEFENX X B R A » WAAEHET X HAERA AN
T3P - X SCHEBEAR 1% — B8 X R DI BUR A TR Tl X HIRRTE -
FEEEMTEERHEE T X fhd X BISE A X S e B 5B e fEHY
B » X SCIrBEPR 1980 S A AL RHE mBBG AR SRS - F KA E <
R X ZAPR - #i8 X BRI S S AR AR I A AR IR > I H
FEBLREEE 2 BRSNS 1980 SIGEFAKISE 3 IRELEE S FRAUE Z eI Ry
FOSEPE BRI [F] © MRS DERAR ik - ME—HVSSEme (ERS LTI - F TSR
FIRER % 1980 FBH AEYEE SR8 e &= L EGUE » MIRERE — R BasE
FE - dtPH AR CAGERLR B BT U7 A HLRE S B il BR AR 2 PRSI A B i
P - ZBUEE R F RIYSE - H R Ghamal Rt v paAbe At AR A 4HY R
SEEARY - F SCBERIPRH E5F > _ERmAkehiia] -

(D) FERE

AR ARZEHFAEH - APUREARE I EERE] 1980 gAY B R
PRGURERYIRERE R > TP E I 2 TAB Al T el 2SR - AT FRTIgA R
SIRETE SRR AR RSN - 4T2E 1S RN E R - B X BRI
RIS EEEAN B ALY 3~ 56 5 RMUERVERAR » $THY X SRR T{E 5%/ NI AR
AR A (S AR B HOBERENE™ it HH LB AR 20 R PE T AR e R A

23 Re O(Child Abduction: Custody Rights) [1997] 2 FLR 702.

% Hunter v. Murrow [2005] 3 FCRI1.

3 1d. at 3-4. “New Zealand did not recognise the sharp distinction between rights of custody and rights

of access which the courts in the English jurisdiction had identified in the Convention. In the instance
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U

LI 3 IR RE S IRHE (B IEHE - SBIE]_E3F -

IESL > Thrope JAB R AIAS PIAMERS T « BIVGAKEREZ X > £
HERE LY X $fS il E R RS - FEFRAVHIEN S e E R R YL
PR - B A Y 2 B e 7 B 2 IR B e e L N e
FETE BRI B SORFEE (T 2 FROTAYE ™ o AR ZE . Eaff A X S BES (4 $HT X
PRIFE MR AR - B SRR ER—([E & E I > B0 2R
Hr 2 HE H R E > 8OA e DUBR A 22 2 Btk -

FUUER /NS
(DEEEEM e HE -

TEIHTHFIPAR FHY 1990 £ Re T ZEH{EH] - TTEESH IERA(de facto
custody) 20 Z B E Al A ERGEREZ RIGSCH - A e DI e e L2 A
1980 /g & - {2 Re J ZXZHIAETFLBRIRYFIPIE EHE# 2 1% Re B ZZHIRELH
TR RS 2 fHEEl - Re B 222 REENERIF B E TS 1980 FANZE
5 > BiE Re B K25 —(HAGHHAIZE SR Re O 2 - HER#% K L Cazalet JKEH
#E— Ui IEH] Re B 25 Z FI7R - 5 thERERER B EL Re J ZREFROITE R Z Bné HER
HEE -

#7> Re B ~ Re O ZH a[7dE Re J Z 23 Iy RiE » SLBE BRI Ry LR
Ft(House of Lords)¥fj/> " B E: 74 (de facto custody)  ZHIE REEAS 7 E - 2T
S E{ 745 (a practice note)™ FEHIHY Et@'ﬁ%ﬁé?%‘%%?@%%ﬂ%azz%ﬁéﬁgﬂ
(the inchoate rights of custody) - H [ 20 14 90 FEARHALLAK » FEEREBEE IR
%ﬁ%@?ﬂ%}ﬁzgﬁéﬁﬂmﬁf o 3l H AR R TR 1980 458 &I B HY

ELERE MR8 T R 2 O RHE B IS (i RS 1 28 5 — (i >

case, there had been no sufficient foundation to support the father’s contention.... Furthermore, the art
15 request had not been appropriate in the instant case. The mother's real defence had been that the father
had not exercised more than a few hours of visiting rights each week and that, according to the English
jurisdiction's construction of arts 3 and 5, could not have amounted to 'rights of custody'. The judge had
been right to conclude that the New Zealand interpretation of the Convention question was wrong.
Accordingly, the appeal would be dismissed.”
236 1d. at para 38. “Where a father does not hold parental responsibility, in determining whether or not
he held ‘rights of custody’ at the date of the removal, in my judgement particular regard should be paid
to sharing arrangements then in operation....So a consideration of the amount or level of care needed to
constitute Convention ‘rights of custody’ goes far beyond a consideration of the labels of custody,
access and parental responsibility.”
37 See Hague Convention: Applications by Fathers without Parental Responsibility, [1998] 1FLR 491,
pl3.
¥ See Kisch Beevers, Children Abduction: Inchoate Rights of Custody and the Unmarried Father,
CFam, Vol18-4(499), Dec. 2006, p 4.
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QEEEZED

B AR  RRE M DAFI B E DL KR A ESRERE 2 BRI E B ELEHE
TERRERRYESEE L AE 38 B NE 2 TAREE - MaZ MR e BB AR 2 Ry
ok 2 BREfER R B S NG - s e % (BB B EE) - mAkZE
Bith A4 H IBEERT 7% 7 - ] Hunter v. Murrow ' » Thrope JAE 54E 15!
FEHBMENFRGHAE T UBHZ SERGEREARE -

(HLATZLRHUL (child- centred) 2 BEFGHE -

Thrope JAE R+ L ANAGHIE—AITAIE » MIEIE 1980 FFHEHE
8] 1L KR Z AR T N EHY BRI I Z AT S48t EAe Gl — 2 E R R
AT - N BV EA REEE (S A KV BE IR 5 18 e IR B R 7 5 - i E
JRAEE DU B G ZURRRR LR N T RERERIC - NI - SRR R AR BT Ty
PAMERR A 2 B RER - TEE 2 LL T TR0 (child- centred) ; (/DL T HER
FytHuta(rights- centred) ;o By T OReE Sl B » (04T BRre HENE B 0 B PR B T2 (B A E —
LR BEIERA T 20  Afm EL R BB S A A H ISR 2 AR
Rl 2 NEfA b Bre i - (B H A E R 202 N H BT 2B A e
TR B > FEEAGEREAIAA G AT A 1980 /B A ZBEHE - (KIBA
SHEREZAS AL Ry FRIE -

% Re G (Abduction: Rights of Custody)[2002] 2FLR 703.
260 Re F (Abduction: Unmarried Father: Sole Carer) [2003] 1FLR 839.
6! See D. Ranton, Child Abduction Update, 153 NLJ, 2003, p 172.
62 See Kisch Beevers, Children Abduction: Inchoate Rights of Custody and the Unmarried Father,
supra note257, p7.
263 Hunter v. Murrow, supra note 253, at para 30. “the Convention is a living instrument. Revision of
the text as drafted and agreed in 1980 is simply impracticable, given that any revisions would have to
ge agreed among such a large body of Contracting states. Therefore evolutions necessary to keep pace
with social and other trends must be achieved by evolutions in interpretation and construction.”
6% See Kisch Beevers, Children Abduction: Inchoate Rights of Custody and the Unmarried Father,
supra note257, p17.
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e T AGLEEREE 1998 4 ARE/AZ (Human Rights Act, 1998)ff A
FLEE o DL R 2 TR AV BB A ZI B0 ¢ 1989 I & B 5 B RE AT A 49 (UN
Convention on the Rights of the Child 1989; UNCRC)DA K B EHr A EZER R A 1T
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265 See M Freeman, ‘In the Best Interests of International Abducted Children — Plural, Singular, Neither
or Both?’, 2002 IFL 77, p83.
0 AHEIER 11 14 2005 453 A 1 HAER -
27 BIIR Art.11(2): “When applying Arts 12 and 13 of the 1980 Hague Convention, it shall be ensured
that the child is given the opportunity to be heard during the proceedings unless this appears
inappropriate having regard to his or her age or degree of maturity.”
6% See J. Moylan, The Strengths and the Weaknesses of the Hague Convention: a ‘Child-Centric’ view
from an English Judge, [2010]IFL 78, p4.
% See Mervyn Murch, ‘The Voice of the Child in Private Family Law Proceedings in England and
Wales’, [2005] IFL 8, p 13.
1 Re D [2006]JUKHL 51, [2007] 1AC 619.
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SRIP?  BATA 3 (BRI (ERY T2 o SR ()2 A AERAR ()48 H
CAFCASS A\ BAITEATHHIEHR & § Q) HA S A LEUEE RS  HiEmE R
At RS E— R R 5=t ¢ 81 CAFCASS A By » %A% A2
SN A B A 2 R (1 e 4y » S [ T -2 7R R S T e R
L R BUE T NN AR - HR - R AR ER A BB -
AEE AN ERES - &% HAEVEAEL T A E 2 ARAQHEANE - H
T8 T B RO s TTAE £ IE FE M L A5 TR e - B 20 e BE

B2 ReM Z£"

(—) RPIEE

AREZETTESE NI HFEBRAHEAMALE MAIT > B 2001 £EHA
BES TR AT L — HEACHEEE - 2005 SFEEER(EST ) PABUAEERERVELH - Rk

27 1d. at para 58. “Baroness Hale of Richmond stated that the principle set in Art.11(2) of Brussels II

Revised, to ensure that the child is given the opportunity to be heard during the proceedings unless
inappropriate having regard to his or her age of degree of maturity, applies in every Hague Convention
case.”
72 1d. at para 60. “There are three possible ways of doing this. They range from full scale legal
representation of the child, through report of a CAFCASS officer or other professional, to face to face
interview with judge.”
1 Re M [2007] UKHL 55; [2008]AC1288.
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HER AR AR FIRERE R B E3F - MR TF2 M fl T SR4MEC
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FINARZE S EM AT ZB)Z Pk - dedsitam/ A & FEHR M AT 2%
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DR At T N B FE 4R X 8 EsE g  R. Wood 2B S8 € 5 =5 A > Bl LK e
Cafcass B3 \ Ertalie(E HaT AR B a S22 JIge » MR - T 25 kAR %
AP E B E MR - e B IR AR TR Ry B R - f2fit 722
SOGRAEERY LR B H - EZEIWERVESE MAN T Z 3G RIS T2 ER - R
(5 B R T W L R R B R R R SR - B P B E W
T EAREER RSN A EMEERE R R E2H 1980 FE4 AL
RUE Z BISNEHFAE > S M A T J7HIL AR 2 -

(2)EFmARE -

AT E R B A K IR SR U LA B S A A IR B E B CAE T
wEMEEE > B/ VEEMERTAHMAR - LA —BalEE AR R
fige > 1B Bl ARG AE T LR A B3R 2 Lagl5e - Thrope 1 Longmore JAE Y%

™ 1980 Hague Child Abduction Convention art.12(b): “The judicial or admistrative authority, even
where the proceedings have been commenced after the expiration of the period of one year referred to
in the preceding paragraph, shall also order the return of the child, unless it is demonstrated that the
child in now settled in its new environment.”

5 MM v. VM [2007]JEWHC 1820(Fam), at para 119-120 “I have considered the nature and
seriousness of the wrongful removal, including the many layers of deception deployed by the mother in
bringing about that wrongful removal, keeping the children at an address unknown to the father for
many months; wrongfully refusing to return the children to Zimbabwe when the father so requested....I
was established and also considered the children’s objections. Ultimately, there is nothing exceptional
about this case on any view. I therefore, even though settlement has been established, have exercised
my discretion in favor of an immediate return.”
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S — 4y
F= NG

1980 7S AN &IEE 13 RHAE » EVEE S TRIE R E 2 T2 A R BRI B
ELAR 2 Bl — E AE B R PRSI E W R T 2B AR AR SRR E IR
B e o FESE BREEARES G B e 2009105 0 AR 1980 GRS ALY
565 13 iR DU 1985 R EGEH T T 2L BRE e A W R e o FY 1989 FEEER
FREEREF]/N4J(UN Convention on the Rights of the Child 1989; UNCRC)LL K EREE
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76 Re M, supra note 272, at para 12. “that Wood J had merely used the term ‘exceptional’ descriptively,
in relation to the overall policy that regulates the practical application of the Convention, indeed: ‘the
courts had always emphasisied the importance of honouring the overarching objective of the
Convention, a consequence of which is that the refusal of a return order will always be exceptional.”

71 1d. at para 40. “It was wrong to import any exceptionality ino the excises of discretion under the
Hague Convention. When the court came to exercise its discretion, the court was entitled to take into
account the various aspects of the Convention policy, alongside the circumstances which gave the court
a discretion in the first place and the wider considerations of the child’s rights and welfare.”
“Furthermore, where a child’s objection was raised, only two conditions needed to be met for such an
exception to be brought into play. First, that the child herself objected to being returned and second,
that she had attained an age and degree of maturity at which it was appropriate to take account of her
views.”

78 1d. at para46. “In the child’s objection case, the range of considerations may be even wider than
those in other exceptions. The court may have to consider the nature and strength of the child’s
objections, the extent to which they are “authentically her own” or the product of influence of the
abducting parent, the extent to which they coincide or are at odds with other considerations which are
relevant to her welfare... The older the child, the greater the weight that her objections are likely to
carry.”
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7% Re M(A Minor)(Child Abduction) [1994] 1FLR 390, at 394.
20 See M Freeman, ‘The Voice of the Child in the International Child Abduction’, IFLJ (2007) 177,
p180.
1 Re M, supra note 272, at para 40.
82 See J. Moylan, supra note 267, p87.
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28 See Re A, supra note 224, at 1994. «
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292 See Abbott v. Abbott, supra note 152, at 1994. “Scholar agree that there is an emerging international
consensus that ne exeat rights are rights of custody, even if that view was not generally formulated
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many of the contracting states, and the status of ne exeat rights was not yet well understood.”
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%% See Friedrich v. Friedrich, supra note 177, at 1066.

% See Re S (abduction: intolerable situation: Beth Din), 1 F.L.R. 454, (Fam. 2000).
101



FOE EFRIEEENAE T LR 5

2 2 HIFEEE SR % T RS AR E O HE EREE  DUE R G S
RSN B -

FoRK TLERZER

FESRBIE T L R R Z T (R E A - REBEIEN NI
SFRELAREA KA ZENERE T 2SR R R R B4 o N 35 Z B - 5 RS TR
SR B S R ERER A GTARE - (RIS A S Z —IHEAHER] > (H 2B R
R EsiZ N2 — B SR B S AU (E DIEGIS MR R ZRAE MR T2 R AT
Feik o IRRIEA RIS A IR T = EUER A KRR 7 LS R A S

297
o

HIN T B RS B BRI B A [E 2 7 =0 EA LR R Bish
EHIVERR > SLEDEPUAE B PEIRAE T - (OEERLF 208 & B
2 E—THMERL N CAFCASS A BTl H BiE 2 EN 5 Q)E T
W Ry LY SO - RIEE P Hl i — P ERlaa T L 2 R B NV B A E
PRI O B R e T = FL o [FIEF CAFASS A B e tE a2 &
FIEE 4% 25 FE (intellectual and emotional development)E 7 i S AL - LI
27 FEERHRGANVE B DR AR T e At Bt Y R RS - DA R R E A T
HERE TS IREZ U AN FEEPEEHN T LB RS TIEEIIEEINE
—IE AT - FEEPEGT A A& iR s T2 2 B R E E DR fil R PSR R SRR
ARG ABC B L BEREL H Y DA T LB AR 1 i B B 13- R E A YL
I E o KSR A AR LR L

FEGERR B2 B FRIBRI B A T RN T T e RHUZ2 22 (B B S 2 IR
DNEIE 13 RAUE SHI AT LR R A RIBH 807 - BT ARTER)
BRI BT 2R T T 2B = (97 - SEEN M A R Uy
W HEBUE AT~ B EBIA I DU SEBNE S — B AR E T D 2 B0
FNIR—ERI » B Bl & B ST B R N R A2 o ARRS S5
EBEE R VERRIT AW RETE R B E AR CLEOES I H 2R &
SUEEREAIAYATEE » BEJEREERY » SLEIAR A B I A 8155 58 2L HY R R
0 -2 AR L SR AU R A SR o A K Bl 5 B S B RE A N -

2% See Re K(Abduction: Child’s Objections), 1 FLR. 977 (Fam. 1995).
27 See Kenworthy, Emerging Differences Between the United States and the United Kingdom on the
Children’s Right Aspects of the Hague Convention on International Child Abduction, 12 Ind. Int’l &
Comp. L. Rev. 329, (2002), at 352.
% See June Starr, The Global Battlefield: Culture and International Child Custody Disputes at
Century’ s End, 15 Ariz.J.Int’l & Comp. L. 791(1998). at 832.
%9 See Kenworthy, supra note 296, at 363.
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fifgx — 1980 FEFRANBIREF LT LAY

CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD
ABDUCTION

(Concluded 25 October 1980)
(Entered into force 1 December 1983)

The States signatory to the present Convention,

Firmly convinced that the interests of children are of paramount importance in matters
relating to their custody,

Desiring to protect children internationally from the harmful effects of their wrongful
removal or retention and to establish procedures to ensure their prompt return to the
State of their habitual residence, as well as to secure protection for rights of access,
Have resolved to conclude a Convention to this effect, and have agreed upon the

following provisions —

CHAPTER I - SCOPE OF THE CONVENTION

Article 1

The objects of the present Convention are —

a) to secure the prompt return of children wrongfully removed to or retained in any
Contracting State; and

b) to ensure that rights of custody and of access under the law of one Contracting

State are effectively respected in the other Contracting States.

Article 2
Contracting States shall take all appropriate measures to secure within their territories
the implementation of the objects of the Convention. For this purpose they shall use

the most expeditious procedures available.

Article 3

The removal or the retention of a child is to be considered wrongful where —

a) it is in breach of rights of custody attributed to a person, an institution or any other
body, either jointly or alone, under the law of the State in which the child was
habitually resident immediately before the removal or retention; and

b) at the time of removal or retention those rights were actually exercised, either

jointly or alone, or would have been so exercised but for the removal or retention.
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The rights of custody mentioned in sub-paragraph a) above, may arise in particular by
operation of law or by reason of a judicial or administrative decision, or by reason of

an agreement having legal effect under the law of that State.

Article 4
The Convention shall apply to any child who was habitually resident in a Contracting
State immediately before any breach of custody or access rights. The Convention shall

cease to apply when the child attains the age of 16 years.

Article 5

For the purposes of this Convention —

a) "rights of custody" shall include rights relating to the care of the person of the child
and, in particular, the right to determine the child's place of residence;

b) "rights of access" shall include the right to take a child for a limited period of time

to a place other than the child's habitual residence.

CHAPTER II - CENTRAL AUTHORITIES

Article 6

A Contracting State shall designate a Central Authority to discharge the duties which
are imposed by the Convention upon such authorities. Federal States, States with
more than one system of law or States having autonomous territorial organizations
shall be free to appoint more than one Central Authority and to specify the territorial
extent of their powers.

Where a State has appointed more than one Central Authority, it shall designate the
Central Authority to which applications may be addressed for transmission to the

appropriate Central Authority within that State.

Article 7

Central Authorities shall co-operate with each other and promote co-operation
amongst the competent authorities in their respective State to secure the prompt return
of children and to achieve the other objects of this Convention.

In particular, either directly or through any intermediary, they shall take all
appropriate measures —

a) to discover the whereabouts of a child who has been wrongfully removed or
retained;

b) to prevent further harm to the child or prejudice to interested parties by taking or
causing to be taken provisional measures;

¢) to secure the voluntary return of the child or to bring about an amicable resolution

10
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of the issues;

d) to exchange, where desirable, information relating to the social background of the
child;

e) to provide information of a general character as to the law of their State in
connection with the application of the Convention;

/) to initiate or facilitate the institution of judicial or administrative proceedings with a
view to obtaining the return of the child and, in a proper case, to make arrangements
for organizing or securing the effective exercise of rights of access;

g) where the circumstances so require, to provide or facilitate the provision of legal
aid and advice, including the participation of legal counsel and advisers;

h) to provide such administrative arrangements as may be necessary and appropriate
to secure the safe return of the child,;

i) to keep each other informed with respect to the operation of this Convention and, as

far as possible, to eliminate any obstacles to its application.

CHAPTER III - RETURN OF CHILDREN

Article 8

Any person, institution or other body claiming that a child has been removed or
retained in breach of custody rights may apply either to the Central Authority of the
child's habitual residence or to the Central Authority of any other Contracting State
for assistance in securing the return of the child.

The application shall contain —

a) information concerning the identity of the applicant, of the child and of the person
alleged to have removed or retained the child;

b) where available, the date of birth of the child;

¢) the grounds on which the applicant's claim for return of the child is based,

d) all available information relating to the whereabouts of the child and the identity of
the person with whom the child is presumed to be.

The application may be accompanied or supplemented by —

e) an authenticated copy of any relevant decision or agreement;

/) a certificate or an affidavit emanating from a Central Authority, or other competent
authority of the State of the child's habitual residence, or from a qualified person,
concerning the relevant law of that State;

g) any other relevant document.

Article 9
If the Central Authority which receives an application referred to in Article 8 has

reason to believe that the child is in another Contracting State, it shall directly and
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without delay transmit the application to the Central Authority of that Contracting
State and inform the requesting Central Authority, or the applicant, as the case may
be.

Article 10
The Central Authority of the State where the child is shall take or cause to be taken all

appropriate measures in order to obtain the voluntary return of the child.

Article 11

The judicial or administrative authorities of Contracting States shall act expeditiously
in proceedings for the return of children.

If the judicial or administrative authority concerned has not reached a decision within
six weeks from the date of commencement of the proceedings, the applicant or the
Central Authority of the requested State, on its own-initiative or if asked by the
Central Authority of the requesting State, shall have the right to request a statement of
the reasons for the delay. If a reply is received by the Central Authority of the
requested State, that Authority shall transmit the reply to the Central Authority of the

requesting State, or to the applicant, as the case may be.

Article 12

Where a child has been wrongfully removed or retained in terms of Article 3 and, at
the date of the commencement of the proceedings before the judicial or administrative
authority of the Contracting State where the child is, a period of less than one year has
elapsed from the date of the wrongful removal or retention, the authority concerned
shall order the return of the child forthwith.

The judicial or administrative authority, even where the proceedings have been
commenced after the expiration of the period of one year referred to in the preceding
paragraph, shall also order the return of the child, unless it is demonstrated that the
child is now settled in its new environment.

Where the judicial or administrative authority in the requested State has reason to
believe that the child has been taken to another State, it may stay the proceedings or

dismiss the application for the return of the child.

Article 13

Notwithstanding the provisions of the preceding Article, the judicial or administrative
authority of the requested State is not bound to order the return of the child if the
person, institution or other body which opposes its return establishes that —

a) the person, institution or other body having the care of the person of the child was

12
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not actually exercising the custody rights at the time of removal or retention, or had
consented to or subsequently acquiesced in the removal or retention; or

b) there is a grave risk that his or her return would expose the child to physical or
psychological harm or otherwise place the child in an intolerable situation.

The judicial or administrative authority may also refuse to order the return of the child
if it finds that the child objects to being returned and has attained an age and degree of
maturity at which it is appropriate to take account of its views.

In considering the circumstances referred to in this Article, the judicial and
administrative authorities shall take into account the information relating to the social
background of the child provided by the Central Authority or other competent
authority of the child's habitual residence.

Article 14

In ascertaining whether there has been a wrongful removal or retention within the
meaning of Article 3, the judicial or administrative authorities of the requested State
may take notice directly of the law of, and of judicial or administrative decisions,
formally recognized or not in the State of the habitual residence of the child, without
recourse to the specific procedures for the proof of that law or for the recognition of

foreign decisions which would otherwise be applicable.

Article 15

The judicial or administrative authorities of a Contracting State may, prior to the
making of an order for the return of the child, request that the applicant obtain from
the authorities of the State of the habitual residence of the child a decision or other
determination that the removal or retention was wrongful within the meaning of
Article 3 of the Convention, where such a decision or determination may be obtained
in that State. The Central Authorities of the Contracting States shall so far as

practicable assist applicants to obtain such a decision or determination.

Article 16

After receiving notice of a wrongful removal or retention of a child in the sense of
Article 3, the judicial or administrative authorities of the Contracting State to which
the child has been removed or in which it has been retained shall not decide on the
merits of rights of custody until it has been determined that the child is not to be
returned under this Convention or unless an application under this Convention is not

lodged within a reasonable time following receipt of the notice.

Article 17
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The sole fact that a decision relating to custody has been given in or is entitled to
recognition in the requested State shall not be a ground for refusing to return a child
under this Convention, but the judicial or administrative authorities of the requested

State may take account of the reasons for that decision in applying this Convention.

Article 18
The provisions of this Chapter do not limit the power of a judicial or administrative

authority to order the return of the child at any time.

Article 19
A decision under this Convention concerning the return of the child shall not be taken

to be a determination on the merits of any custody issue.

Article 20
The return of the child under the provisions of Article 12 may be refused if this would
not be permitted by the fundamental principles of the requested State relating to the

protection of human rights and fundamental freedoms.

CHAPTER 1V - RIGHTS OF ACCESS

Article 21

An application to make arrangements for organizing or securing the effective exercise
of rights of access may be presented to the Central Authorities of the Contracting
States in the same way as an application for the return of a child.

The Central Authorities are bound by the obligations of co-operation which are set
forth in Article 7 to promote the peaceful enjoyment of access rights and the
fulfilment of any conditions to which the exercise of those rights may be subject. The
Central Authorities shall take steps to remove, as far as possible, all obstacles to the
exercise of such rights.

The Central Authorities, either directly or through intermediaries, may initiate or
assist in the institution of proceedings with a view to organizing or protecting these
rights and securing respect for the conditions to which the exercise of these rights may

be subject.

CHAPTER V — GENERAL PROVISIONS

Article 22

No security, bond or deposit, however described, shall be required to guarantee the
payment of costs and expenses in the judicial or administrative proceedings falling

within the scope of this Convention.

14



BBEIRAS A NH BT LB 2 PRt — DIBSEEAI R0

Article 23

No legalization or similar formality may be required in the context of this Convention.

Article 24

Any application, communication or other document sent to the Central Authority of
the requested State shall be in the original language, and shall be accompanied by a
translation into the official language or one of the official languages of the requested
State or, where that is not feasible, a translation into French or English.

However, a Contracting State may, by making a reservation in accordance with Article
42, object to the use of either French or English, but not both, in any application,

communication or other document sent to its Central Authority.

Article 25

Nationals of the Contracting States-and persons who are habitually resident within
those States shall be entitled in matters concerned with the application of this
Convention to legal aid and advice in any other Contracting State on the same

conditions as if they themselves were nationals of and habitually resident in that State.

Article 26

Each Central Authority shall bear its own costs in applying this Convention.

Central Authorities and other public services of Contracting States shall not impose
any charges in relation to applications submitted under this Convention. In particular,
they may not require any payment from the applicant towards the costs and expenses
of the proceedings or, where applicable, those arising from the participation of legal
counsel or advisers. However, they may require the payment of the expenses incurred
or to be incurred in implementing the return of the child.

However, a Contracting State may, by making a reservation in accordance with Article
42, declare that it shall not be bound to assume any costs referred to in the preceding
paragraph resulting from the participation of legal counsel or advisers or from court
proceedings, except insofar as those costs may be covered by its system of legal aid
and advice.

Upon ordering the return of a child or issuing an order concerning rights of access
under this Convention, the judicial or administrative authorities may, where
appropriate, direct the person who removed or retained the child, or who prevented
the exercise of rights of access, to pay necessary expenses incurred by or on behalf of
the applicant, including travel expenses, any costs incurred or payments made for
locating the child, the costs of legal representation of the applicant, and those of

returning the child.
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Article 27

When it is manifest that the requirements of this Convention are not fulfilled or that
the application is otherwise not well founded, a Central Authority is not bound to
accept the application. In that case, the Central Authority shall forthwith inform the
applicant or the Central Authority through which the application was submitted, as the
case may be, of its reasons.

Article 28

A Central Authority may require that the application be accompanied by a written
authorization empowering it to act on behalf of the applicant, or to designate a
representative so to act.

Article 29

This Convention shall not preclude any person, institution or body who claims that
there has been a breach of custody or access rights within the meaning of Article 3 or
21 from applying directly to the judicial or administrative authorities of a Contracting

State, whether or not under the provisions of this Convention.

Article 30

Any application submitted to the Central Authorities or directly to the judicial or
administrative authorities of a Contracting State in accordance with the terms of this
Convention, together with documents and any other information appended thereto or
provided by a Central Authority, shall be admissible in the courts or administrative

authorities of the Contracting States.

Article 31

In relation to a State which in matters of custody of children has two or more systems
of law applicable in different territorial units —

a) any reference to habitual residence in that State shall be construed as referring to
habitual residence in a territorial unit of that State;

b) any reference to the law of the State of habitual residence shall be construed as
referring to the law of the territorial unit in that State where the child habitually

resides.

Article 32
In relation to a State which in matters of custody of children has two or more systems
of law applicable to different categories of persons, any reference to the law of that

State shall be construed as referring to the legal system specified by the law of that
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State.

Article 33
A State within which different territorial units have their own rules of law in respect
of custody of children shall not be bound to apply this Convention where a State with

a unified system of law would not be bound to do so.

Article 34

This Convention shall take priority in matters within its scope over the Convention of
5 October 1961 concerning the powers of authorities and the law applicable in respect
of the protection of minors, as between parties to both Conventions. Otherwise the
present Convention shall not restrict the application of an international instrument in
force between the State of origin and the State addressed or other law of the State
addressed for the purposes of obtaining the return of a child who has been wrongfully

removed or retained or of organizing access rights.

Article 35

This Convention shall apply as between Contracting States only to wrongful removals
or retentions occurring after its entry into force in those States.

Where a declaration has been made under Article 39 or 40, the reference in the
preceding paragraph to a Contracting State shall be taken to refer to the territorial unit

or units in relation to which this Convention applies.

Article 36

Nothing in this Convention shall prevent two or more Contracting States, in order to
limit the restrictions to which the return of the child may be subject, from agreeing
among themselves to derogate from any provisions of this Convention which may

imply such a restriction.

CHAPTER VI - FINAL CLAUSES

Article 37

The Convention shall be open for signature by the States which were Members of the
Hague Conference on Private International Law at the time of its Fourteenth Session.
It shall be ratified, accepted or approved and the instruments of ratification,
acceptance or approval shall be deposited with the Ministry of Foreign Affairs of the
Kingdom of the Netherlands.
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Article 38

Any other State may accede to the Convention.

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of
the Kingdom of the Netherlands.

The Convention shall enter into force for a State acceding to it on the first day of the
third calendar month after the deposit of its instrument of accession.

The accession will have effect only as regards the relations between the acceding
State and such Contracting States as will have declared their acceptance of the
accession. Such a declaration will also have to be made by any Member State
ratifying, accepting or approving the Convention after an accession. Such declaration
shall be deposited at the Ministry of Foreign Affairs of the Kingdom of the
Netherlands; this Ministry shall forward, through diplomatic channels, a certified
copy to each of the Contracting States.

The Convention will enter into force as between the acceding State and the State that
has declared its acceptance of the accession on the first day of the third calendar

month after the deposit of the declaration of acceptance.

Article 39

Any State may, at the time of signature, ratification, acceptance, approval or
accession, declare that the Convention shall extend to all the territories for the
international relations of which it is responsible, or to one or more of them. Such a
declaration shall take effect at the time the Convention enters into force for that State.
Such declaration, as well as any subsequent extension, shall be notified to the
Ministry of Foreign Affairs of the Kingdom of the Netherlands.

Article 40

If a Contracting State has two or more territorial units in which different systems of
law are applicable in relation to matters dealt with in this Convention, it may at the
time of signature, ratification, acceptance, approval or accession declare that this
Convention shall extend to all its territorial units or only to one or more of them and
may modify this declaration by submitting another declaration at any time.

Any such declaration shall be notified to the Ministry of Foreign Affairs of the
Kingdom of the Netherlands and shall state expressly the territorial units to which the

Convention applies.

Article 41
Where a Contracting State has a system of government under which executive,

judicial and legislative powers are distributed between central and other authorities
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within that State, its signature or ratification, acceptance or approval of, or accession
to this Convention, or its making of any declaration in terms of Article 40 shall carry

no implication as to the internal distribution of powers within that State.

Article 42

Any State may, not later than the time of ratification, acceptance, approval or
accession, or at the time of making a declaration in terms of Article 39 or 40, make
one or both of the reservations provided for in Article 24 and Article 26, third
paragraph. No other reservation shall be permitted.

Any State may at any time withdraw a reservation it has made. The withdrawal shall
be notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands.
The reservation shall cease to have effect on the first day of the third calendar month

after the notification referred to in the preceding paragraph.

Article 43

The Convention shall enter into force on the first day of the third calendar month after
the deposit of the third instrument of ratification, acceptance, approval or accession
referred to in Articles 37 and 38.

Thereafter the Convention shall enter into force —

(1) for each State ratifying, accepting, approving or acceding to it subsequently, on the
first day of the third calendar month after the deposit of its instrument of ratification,
acceptance, approval or accession;

(2) for any territory or territorial unit to which the Convention has been extended in
conformity with Article 39 or 40, on the first day of the third calendar month after the
notification referred to in that Article.

Article 44

The Convention shall remain in force for five years from the date of its entry into
force in accordance with the first paragraph of Article 43 even for States which
subsequently have ratified, accepted, approved it or acceded to it.

If there has been no denunciation, it shall be renewed tacitly every five years.

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom
of the Netherlands at least six months before the expiry of the five year period. It may
be limited to certain of the territories or territorial units to which the Convention
applies.

The denunciation shall have effect only as regards the State which has notified it. The

Convention shall remain in force for the other Contracting States.
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Article 45

The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the
States Members of the Conference, and the States which have acceded in accordance
with Article 38, of the following —

(1) the signatures and ratifications, acceptances and approvals referred to in Article
37;

(2) the accessions referred to in Article 38;

(3) the date on which the Convention enters into force in accordance with Article 43;
(4) the extensions referred to in Article 39;

(5) the declarations referred to in Articles 38 and 40;

(6) the reservations referred to in Article 24 and Article 26, third paragraph, and the
withdrawals referred to in Article 42;

(7) the denunciations referred to in Article 44.

In witness whereof the undersigned, being duly authorised thereto, have signed this
Convention. Done at The Hague, on the 25th day of October, 1980, in the English and
French languages, both texts being equally authentic, in a single copy which shall be
deposited in the archives of the Government of the Kingdom of the Netherlands, and
of which a certified copy shall be sent, through diplomatic channels, to each of the
States Members of the Hague Conference on Private International Law at the date of

its Fourteenth Session
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SR 2011 £ 4 H 19 H
HAY 2 G54 B (Number of Contracting States to this Convention) : 85

E A: BFEEAEER T GRE, FF - A A/ 8%/ @EUEM 1980 £

B RERBIERESEEFLAYZEER  (Member States of the Organisation)

Bz / States =EZHH ﬁg £ HIA
1 |FREEERER Albania oA [01-08-2007
2 |PeffRE Argentina 28-01-1991- |#tA  [01-06-1991
3 [BRARAER Australia 29-10-1986  |#t A [01-01-1987
4 |BHIF] Austria 12-05-1987 |t  |01-101988
5 | HREENT Belarus oA [01-04-1998
6 |EEFIEF Belgium 11-01-1982  -|#t#  [01-05-1999

) g4
8 |EFE Brazil A [01-01-2000
9 |PrRI0FER Bulgaria oA |01-08-2003
10 |IEEK Canada 25-10-1980 |t |01-12-1983
11 [ & Chile A |01-05-1994
12(F#E ARIEAMIE] | FHH Hong Kong 01-09-1997

China, People's g

Republic of MFT Mocau 01-03-1999
13 | EHT AR ZR Costa Rica oA [01-02-1999
14 |FEZEiEpgaodtf1E]  Croatia AT 01-12-1991
15 |EEE T Cyprus oA |01-02-1995
16 | FE e A Czech Republic |28-12-1992 [t/  [01-03-1998
IVARRES Denmark 17-04-1991  [#tA  [01-07-1991
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18 ||EAZ Ecuador oA [01-04-1992
19|&Z/bfens Estonia oA [01-07-2001
20 |5 HE Finland 25-05-1994  |#tt#E [01-08-1994
21 [VEE France 25-10-1980  |fitAE ]01-12-1983
22| & A Georgia oA [01-10-1997
23 |1ERE Germany 09-09-1987  [H#tAE  ]01-09-1990
24 | %I Greece 25-10-1980  |#tt#E  [01-06-1993
25 |y oF Al Hungary fmA |01-07-1986
26 |/KE Iceland A |01-11-1996
27 | E R Ireland 23-05-1990  |#tA  [01-10-1991
28 | LEaH Israel 04-09-1991 [t [01-12-1991
29 |ZAA] Italy 02-03-1987 - |ftA  [01-05-1995
30 (iR 4Enn Latvia A |01-02-2002
31 |1zFasE Lithuania oA [01-09-2002
32 | EAR R Luxembourg  |18-12-1984 |44  ]01-01-1987
33 | EEf Malta A ]01-01-2000
34 |15 EH pa 4T Mauritius hIA © 101-06-1993
35 | E&PEEf Mexico oA [01-09-1991
36 | EEANEF Monaco JIA  101-02-1993
37 | fEAR EEHEAIE  Montenegro %K 103-06-2006
38 |EE&EF Morocco A 01-06-2010
39 |11 Netherlands 11-09-1987  |#tA  101-09-1990
40 | 4HPE R New Zealand oA [01-09-1991
41 |9 Norway 09-01-1989  [ftA  [01-04-1989
42 |EERE Panama oA [01-05-1994
43 |EEhr=E Paraguay A [01-08-1998
44 (10 Peru A |01-081-2001
45 | Rzl Poland oA |01-11-1992
46 | &= Portugal 22-06-1982  |Htt#E [01-12-1983
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47 | Ze S JEnd Romania A 101-02-1993
48 | ZER 4k Serbia x [27-04-1992
49 |Hr& R Slovakia 28-12-1992  |#t#  [01-02-2001
50 |Wms4EEnD Slovenia oA [01-06-1994
51|FE3E South Africa HA 01-10-1997
52 |PEHES Spain 07-02-1986  |ftA  [01-09-1987
53 [HrEE R Sri Lanka oA |01-12-2001
54 |3 Sweden 22-03-1989  |#tt#E  [01-06-1989
55 3R+ Switzerland 25-10-1980  [fttAE  101-01-1984
56 ii;fiz:; Eforrner Yugoslav Republic wz lo1-12-1991
57| tHE Turkey 21-01-1998 - |#tt#E  [01-08-2000
58 | ST Ukraine oA [01-09-2006
59 | RANFIEE ke AL R Fkilis & B

United Kingdom of Great Britain and|19-11-1984 A 01-08-1986

Northern Ireland
60|2£[E  United States of America 23-12-1981  [#tAE  |01-07-1988
61 |5HI=E Uruguay A~ ]01-02-2000
62 | ZNFFL Venezuela 16-10-1996 . |{ttAE  [01-01-1997

B:fiIA 1980 S8 BN BIE A E F L AN BT BIEIE SR FFE B |
(Non- Member States of the Organisation)

EZR/States A ERA BAE | AXHEA
63 |ZziEr L AE Andorra 6-1V-2011 oA |1-VII-2011
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fifgk = 1996 FEFFRBINKEEEMRERELLY

CONVENTION ON JURISDICTION, APPLICABLE LAW, RECOGNITION,
ENFORCEMENT AND CO-OPERATION IN RESPECT OF PARENTAL
RESPONSIBILITY AND MEASURES FOR THE PROTECTION OF
CHILDREN

(Concluded 19 October 1996)
(Entered into force 1 January 2002)

The States signatory to the present Convention,

Considering the need to improve the protection of children in international situations,
Wishing to avoid conflicts between their legal systems in respect of jurisdiction,
applicable law, recognition and enforcement of measures for the protection of
children,

Recalling the importance of international co-operation for the protection of children,
Confirming that the best interests of the child are to be a primary consideration,
Noting that the Convention of 5 October 1961 concerning the powers of authorities
and the law applicable in respect of the protection of minors is in need of revision,
Desiring to establish common provisions to this effect, taking into account the United
Nations Convention on the Rights of the Child of 20 November 1989,

Have agreed on the following provisions —

CHAPTER I - SCOPE OF THE CONVENTION

Article 1

1 The objects of the present Convention are —

a to determine the State whose authorities have jurisdiction to take measures directed
to the protection of the person or property of the child;

b to determine which law is to be applied by such authorities in exercising their
jurisdiction;

¢ to determine the law applicable to parental responsibility;

d to provide for the recognition and enforcement of such measures of protection in all
Contracting States;

e to establish such co-operation between the authorities of the Contracting States as
may be necessary in order to achieve the purposes of this Convention.

2 For the purposes of this Convention, the term ‘parental responsibility’includes

parental authority, or any analogous relationship of authority determining the rights,
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powers and responsibilities of parents, guardians or other legal representatives in
relation to the person or the property of the child.

Article 2
The Convention applies to children from the moment of their birth until they reach the

age of 18 years.

Article 3

The measures referred to in Article 1 may deal in particular with —

a the attribution, exercise, termination or restriction of parental responsibility, as well
as its delegation;

b rights of custody, including rights relating to the care of the person of the child and,
in particular, the right to determine the child's place of residence, as well as rights of
access including the right to take a child for a limited period of time to a place other
than the child's habitual residence;

¢ guardianship, curatorship and analogous institutions;

d the designation and functions of any person or body having charge of the child's
person or property, representing or assisting the child,

e the placement of the child in a foster family or in institutional care, or the provision
of care by kafala or an analogous institution;

f'the supervision by a public authority of the care of a child by any person having
charge of the child,

g the administration, conservation or disposal of the child's property.

Article 4

The Convention does not apply to —

a the establishment or contesting of a parent-child relationship;

b decisions on adoption, measures preparatory to adoption, or the annulment or
revocation of adoption;

¢ the name and forenames of the child;

d emancipation;

e maintenance obligations;

ftrusts or succession;

g social security;

h public measures of a general nature in matters of education or health;
i measures taken as a result of penal offences committed by children;

Jj decisions on the right of asylum and on immigration.
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CHAPTER II - JURISDICTION

Article 5

1 The judicial or administrative authorities of the Contracting State of the habitual
residence of the child have jurisdiction to take measures directed to the protection of
the child's person or property.

2 Subject to Article 7, in case of a change of the child's habitual residence to another
Contracting State, the authorities of the State of the new habitual residence have

jurisdiction.

Article 6

1 For refugee children and children who, due to disturbances occurring in their
country, are internationally displaced, the authorities of the Contracting State on the
territory of which these children are present as a result of their displacement have the
jurisdiction provided for in paragraph 1.of Article 5.

2 The provisions of the preceding paragraph also apply to children whose habitual

residence cannot be established.

Article 7

1 In case of wrongful removal or retention of the child, the authorities of the
Contracting State in which the child was habitually resident immediately before the
removal or retention keep their jurisdiction until the child has acquired a habitual
residence in another State, and

a each person, institution or other body having rights of custody has acquiesced in the
removal or retention; or

b the child has resided in that other State for a period of at least one year after the
person, institution or other body having rights of custody has or should have had
knowledge of the whereabouts of the child, no request for return lodged within that
period is still pending, and the child is settled in his or her new environment.

2 The removal or the retention of a child is to be considered wrongful where

a it is in breach of rights of custody attributed to a person, an institution or any other
body, either jointly or alone, under the law of the State in which the child was
habitually resident immediately before the removal or retention; and

b at the time of removal or retention those rights were actually exercised, either
jointly or alone, or would have been so exercised but for the removal or retention. The
rights of custody mentioned in sub-paragraph a above, may arise in particular by
operation of law or by reason of a judicial or administrative decision, or by reason of
an agreement having legal effect under the law of that State.

3 So long as the authorities first mentioned in paragraph 1 keep their jurisdiction, the
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authorities of the Contracting State to which the child has been removed or in which
he or she has been retained can take only such urgent measures under Article 11 as are

necessary for the protection of the person or property of the child.

Article 8

1 By way of exception, the authority of a Contracting State having jurisdiction under
Article 5 or 6, if it considers that the authority of another Contracting State would be
better placed in the particular case to assess the best interests of the child, may either
— request that other authority, directly or with the assistance of the Central Authority
of its State, to assume jurisdiction to take such measures of protection as it considers
to be necessary, or

— suspend consideration of the case and invite the parties to introduce such a request
before the authority of that other State.

2 The Contracting States whose authorities may be addressed as provided in the
preceding paragraph are

a a State of which the child is a national,

b a State in which property of the child is located,

¢ a State whose authorities are seised of an application for divorce or legal separation
of the child's parents, or for annulment of their marriage,

d a State with which the child has a substantial connection.

3 The authorities concerned may proceed to an exchange of views.

4 The authority addressed as provided in paragraph 1 may assume jurisdiction, in
place of the authority having jurisdiction under Article 5 or 6, if it considers that this

is in the child's best interests.

Article 9

1 If the authorities of a Contracting State referred to in Article 8, paragraph 2,
consider that they are better placed in the particular case to assess the child's best
interests, they may either

— request the competent authority of the Contracting State of the habitual residence
of the child, directly or with the assistance of the Central Authority of that State, that
they be authorised to exercise jurisdiction to take the measures of protection which
they consider to be necessary, or

— invite the parties to introduce such a request before the authority of the Contracting
State of the habitual residence of the child.

2 The authorities concerned may proceed to an exchange of views.

3 The authority initiating the request may exercise jurisdiction in place of the
authority of the Contracting State of the habitual residence of the child only if the
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latter authority has accepted the request.

Article 10

1 Without prejudice to Articles 5 to 9, the authorities of a Contracting State exercising
jurisdiction to decide upon an application for divorce or legal separation of the parents
of a child habitually resident in another Contracting State, or for annulment of their
marriage, may, if the law of their State so provides, take measures directed to the
protection of the person or property of such child if

a at the time of commencement of the proceedings, one of his or her parents
habitually resides in that State and one of them has parental responsibility in relation
to the child, and

b the jurisdiction of these authorities to take such measures has been accepted by the
parents, as well as by any other person who has parental responsibility in relation to
the child, and is in the best interests of the child.

2 The jurisdiction provided for by paragraph 1 to take measures for the protection of
the child ceases as soon as the decision allowing or refusing the application for
divorce, legal separation or annulment of the marriage has become final, or the

proceedings have come to an end for another reason.

Article 11

1 In all cases of urgency, the authorities of any Contracting State in whose territory
the child or property belonging to the child is present have jurisdiction to take any
necessary measures of protection.

2 The measures taken under the preceding paragraph with regard to a child habitually
resident in a Contracting State shall lapse as soon as the authorities which have
jurisdiction under Articles 5 to 10 have taken the measures required by the situation.

3 The measures taken under paragraph 1 with regard to a child who is habitually
resident in a non-Contracting State shall lapse in each Contracting State as soon as
measures required by the situation and taken by the authorities of another State are

recognised in the Contracting State in question.

Article 12

1 Subject to Article 7, the authorities of a Contracting State in whose territory the
child or property belonging to the child is present have jurisdiction to take measures
of a provisional character for the protection of the person or property of the child
which have a territorial effect limited to the State in question, in so far as such
measures are not incompatible with measures already taken by authorities which have

jurisdiction under Articles 5 to 10.
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2 The measures taken under the preceding paragraph with regard to a child habitually
resident in a Contracting State shall lapse as soon as the authorities which have
jurisdiction under Articles 5 to 10 have taken a decision in respect of the measures of
protection which may be required by the situation.

3 The measures taken under paragraph 1 with regard to a child who is habitually
resident in a non-Contracting State shall lapse in the Contracting State where the
measures were taken as soon as measures required by the situation and taken by the

authorities of another State are recognised in the Contracting State in question.

Article 13

1 The authorities of a Contracting State which have jurisdiction under Articles 5 to 10
to take measures for the protection of the person or property of the child must abstain
from exercising this jurisdiction if, at the time of the commencement of the
proceedings, corresponding measures have been requested from the authorities of
another Contracting State having jurisdiction under Articles 5 to 10 at the time of the
request and are still under consideration.

2 The provisions of the preceding paragraph shall not apply if the authorities before

whom the request for measures was initially introduced have declined jurisdiction.

Article 14

The measures taken in application of Articles 5 to 10 remain in force according to
their terms, even if a change of circumstances has eliminated the basis upon which
jurisdiction was founded, so long as the authorities which have jurisdiction under the

Convention have not modified, replaced or terminated such measures.

CHAPTER III - APPLICABLE LAW

Article 15

1 In exercising their jurisdiction under the provisions of Chapter II, the authorities of
the Contracting States shall apply their own law.

2 However, in so far as the protection of the person or the property of the child
requires, they may exceptionally apply or take into consideration the law of another
State with which the situation has a substantial connection.

3 If the child's habitual residence changes to another Contracting State, the law of that
other State governs, from the time of the change, the conditions of application of the

measures taken in the State of the former habitual residence.

Article 16

1 The attribution or extinction of parental responsibility by operation of law, without
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the intervention of a judicial or administrative authority, is governed by the law of the
State of the habitual residence of the child.

2 The attribution or extinction of parental responsibility by an agreement or a
unilateral act, without intervention of a judicial or administrative authority, is
governed by the law of the State of the child's habitual residence at the time when the
agreement or unilateral act takes effect.

3 Parental responsibility which exists under the law of the State of the child's habitual
residence subsists after a change of that habitual residence to another State.

4 If the child's habitual residence changes, the attribution of parental responsibility by
operation of law to a person who does not already have such responsibility is

governed by the law of the State of the new habitual residence.

Article 17
The exercise of parental responsibility is governed by the law of the State of the
child's habitual residence. If the child's habitual residence changes, it is governed by

the law of the State of the new habitual residence.

Article 18
The parental responsibility referred to in Article 16 may be terminated, or the

conditions of its exercise modified, by measures taken under this Convention.

Article 19

1 The validity of a transaction entered into between a third party and another person
who would be entitled to act as the child's legal representative under the law of the
State where the transaction was concluded cannot be contested, and the third party
cannot be held liable, on the sole ground that the other person was not entitled to act
as the child's legal representative under the law designated by the provisions of this
Chapter, unless the third party knew or should have known that the parental
responsibility was governed by the latter law.

2 The preceding paragraph applies only if the transaction was entered into between

persons present on the territory of the same State.

Article 20
The provisions of this Chapter apply even if the law designated by them is the law of

a non-Contracting State.

Article 21

1 In this Chapter the term "law" means the law in force in a State other than its choice
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of law rules.

2 However, if the law applicable according to Article 16 is that of a non-Contracting
State and if the choice of law rules of that State designate the law of another non-
Contracting State which would apply its own law, the law of the latter State applies. If
that other non-Contracting State would not apply its own law, the applicable law is
that designated by Article 16.

Article 22

The application of the law designated by the provisions of this Chapter can be refused
only if this application would be manifestly contrary to public policy, taking into
account the best interests of the child.

CHAPTER IV - RECOGNITION AND ENFORCEMENT

Article 23

1 The measures taken by the authorities of a Contracting State shall be recognised by
operation of law in all other Contracting States.

2 Recognition may however be refused —

a if the measure was taken by an authority whose jurisdiction was not based on one of
the grounds provided for in Chapter II;

b if the measure was taken, except in a case of urgency, in the context of a judicial or
administrative proceeding, without the child having been provided the opportunity to
be heard, in violation of fundamental principles of procedure of the requested State;
¢ on the request of any person claiming that the measure infringes his or her parental
responsibility, if such measure was taken, except in a case of urgency, without such
person having been given an opportunity to be heard;

d if such recognition is manifestly contrary to public policy of the requested State,
taking into account the best interests of the child;

e if the measure is incompatible with a later measure taken in the non-Contracting
State of the habitual residence of the child, where this later measure fulfils the
requirements for recognition in the requested State;

fif the procedure provided in Article 33 has not been complied with.

Article 24

Without prejudice to Article 23, paragraph 1, any interested person may request from
the competent authorities of a Contracting State that they decide on the recognition or
non-recognition of a measure taken in another Contracting State. The procedure is

governed by the law of the requested State.
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Article 25
The authority of the requested State is bound by the findings of fact on which the

authority of the State where the measure was taken based its jurisdiction.

Article 26

1 If measures taken in one Contracting State and enforceable there require
enforcement in another Contracting State, they shall, upon request by an interested
party, be declared enforceable or registered for the purpose of enforcement in that
other State according to the procedure provided in the law of the latter State.

2 Each Contracting State shall apply to the declaration of enforceability or registration
a simple and rapid procedure.

3 The declaration of enforceability or registration may be refused only for one of the

reasons set out in Article 23, paragraph 2.

Article 27
Without prejudice to such review as is necessary in the application of the preceding

Articles, there shall be no review of the merits of the measure taken.

Article 28

Measures taken in one Contracting State and declared enforceable, or registered for
the purpose of enforcement, in another Contracting State shall be enforced in the latter
State as if they had been taken by the authorities of that State. Enforcement takes
place in accordance with the law of the requested State to the extent provided by such

law, taking into consideration the best interests of the child.

CHAPTER V - CO-OPERATION

Article 29

1 A Contracting State shall designate a Central Authority to discharge the duties which
are imposed by the Convention on such authorities.

2 Federal States, States with more than one system of law or States having
autonomous territorial units shall be free to appoint more than one Central Authority
and to specify the territorial or personal extent of their functions. Where a State has
appointed more than one Central Authority, it shall designate the Central Authority to
which any communication may be addressed for transmission to the appropriate
Central Authority within that State.

Article 30

1 Central Authorities shall co-operate with each other and promote co-operation
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amongst the competent authorities in their States to achieve the purposes of the
Convention.

2 They shall, in connection with the application of the Convention, take appropriate
steps to provide information as to the laws of, and services available in, their States

relating to the protection of children.

Article 31

The Central Authority of a Contracting State, either directly or through public
authorities or other bodies, shall take all appropriate steps to —

a facilitate the communications and offer the assistance provided for in Articles 8 and
9 and in this Chapter;

b facilitate, by mediation, conciliation or similar means, agreed solutions for the
protection of the person or property of the child in situations to which the Convention
applies;

¢ provide, on the request of a competent authority of another Contracting State,
assistance in discovering the whereabouts of a child where it appears that the child

may be present and in need of protection within the territory of the requested State.

Article 32

On a request made with supporting reasons by the Central Authority or other
competent authority of any Contracting State with which the child has a substantial
connection, the Central Authority of the Contracting State in which the child is
habitually resident and present may, directly or through public authorities or other
bodies,

a provide a report on the situation of the child;

b request the competent authority of its State to.consider the need to take measures for

the protection of the person or property of the child.

Article 33

1 If an authority having jurisdiction under Articles 5 to 10 contemplates the placement
of the child in a foster family or institutional care, or the provision of care by kafala or
an analogous institution, and if such placement or such provision of care is to take
place in another Contracting State, it shall first consult with the Central Authority or
other competent authority of the latter State. To that effect it shall transmit a report on
the child together with the reasons for the proposed placement or provision of care.

2 The decision on the placement or provision of care may be made in the requesting
State only if the Central Authority or other competent authority of the requested State

has consented to the placement or provision of care, taking into account the child's
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best interests.

Article 34

1 Where a measure of protection is contemplated, the competent authorities under the
Convention, if the situation of the child so requires, may request any authority of
another Contracting State which has information relevant to the protection of the child
to communicate such information.

2 A Contracting State may declare that requests under paragraph 1 shall be

communicated to its authorities only through its Central Authority.

Article 35

1 The competent authorities of a Contracting State may request the authorities of
another Contracting State to assist in the implementation of measures of protection
taken under this Convention, especially in securing the effective exercise of rights of
access as well as of the right to maintain direct contacts on a regular basis.

2 The authorities of a Contracting State in which the child does not habitually reside
may, on the request of a parent residing in that State who is seeking to obtain or to
maintain access to the child, gather information or evidence and may make a finding
on the suitability of that parent to exercise access and on the conditions under which
access is to be exercised. An authority exercising jurisdiction under Articles 5 to 10 to
determine an application concerning access to the child, shall admit and consider such
information, evidence and finding before reaching its decision.

3 An authority having jurisdiction under Articles 5 to 10 to decide on access may
adjourn a proceeding pending the outcome of a request made under paragraph 2, in
particular, when it is considering an application to restrict or terminate access rights
granted in the State of the child's former habitual residence.

4 Nothing in this Article shall prevent an authority having jurisdiction under Articles 5
to 10 from taking provisional measures pending the outcome of the request made

under paragraph 2.

Article 36

In any case where the child is exposed to a serious danger, the competent authorities
of the Contracting State where measures for the protection of the child have been
taken or are under consideration, if they are informed that the child's residence has
changed to, or that the child is present in another State, shall inform the authorities of
that other State about the danger involved and the measures taken or under

consideration.
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Article 37

An authority shall not request or transmit any information under this Chapter if to do
so would, in its opinion, be likely to place the child's person or property in danger, or
constitute a serious threat to the liberty or life of a member of the child's family.

Article 38

1 Without prejudice to the possibility of imposing reasonable charges for the
provision of services, Central Authorities and other public authorities of Contracting
States shall bear their own costs in applying the provisions of this Chapter.

2 Any Contracting State may enter into agreements with one or more other

Contracting States concerning the allocation of charges.

Article 39

Any Contracting State may enter into agreements with one or more other Contracting
States with a view to improving the application of this Chapter in their mutual
relations. The States which have concluded such an agreement shall transmit a copy to

the depositary of the Convention.

CHAPTER VI - GENERAL PROVISIONS

Article 40

1 The authorities of the Contracting State of the child's habitual residence, or of the
Contracting State where a measure of protection has been taken, may deliver to the
person having parental responsibility or to the person entrusted with protection of the
child's person or property, at his or her request, a certificate indicating the capacity in
which that person is entitled to act and the powers conferred upon him or her.

2 The capacity and powers indicated in the certificate are presumed to be vested in
that person, in the absence of proof to the contrary.

3 Each Contracting State shall designate the authorities competent to draw up the

certificate.

Article 41
Personal data gathered or transmitted under the Convention shall be used only for the

purposes for which they were gathered or transmitted.
Article 42

The authorities to whom information is transmitted shall ensure its confidentiality, in

accordance with the law of their State.
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Article 43
All documents forwarded or delivered under this Convention shall be exempt from

legalisation or any analogous formality.

Article 44
Each Contracting State may designate the authorities to which requests under Articles
8, 9 and 33 are to be addressed.

Article 45

1 The designations referred to in Articles 29 and 44 shall be communicated to the
Permanent Bureau of the Hague Conference on Private International Law.

2 The declaration referred to in Article 34, paragraph 2, shall be made to the

depositary of the Convention.

Article 46

A Contracting State in which different systems of law or sets of rules of law apply to
the protection of the child and his or her property shall not be bound to apply the rules
of the Convention to conflicts solely between such different systems or sets of rules of

law.

Article 47

In relation to a State in which two or more systems of law or sets of rules of law with
regard to any matter dealt with in this Convention apply in different territorial units —
1 any reference to habitual residence in that State shall be construed as referring to
habitual residence in a territorial unit;

2 any reference to the presence of the child in that State shall be construed as referring
to presence in a territorial unit;

3 any reference to the location of property of the child in that State shall be construed
as referring to location of property of the child in a territorial unit;

4 any reference to the State of which the child is a national shall be construed as
referring to the territorial unit designated by the law of that State or, in the absence of
relevant rules, to the territorial unit with which the child has the closest connection;

5 any reference to the State whose authorities are seised of an application for divorce
or legal separation of the child's parents, or for annulment of their marriage, shall be
construed as referring to the territorial unit whose authorities are seised of such
application;

6 any reference to the State with which the child has a substantial connection shall be

construed as referring to the territorial unit with which the child has such connection;
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7 any reference to the State to which the child has been removed or in which he or she
has been retained shall be construed as referring to the relevant territorial unit to
which the child has been removed or in which he or she has been retained;

8 any reference to bodies or authorities of that State, other than Central Authorities,
shall be construed as referring to those authorised to act in the relevant territorial unit;
9 any reference to the law or procedure or authority of the State in which a measure
has been taken shall be construed as referring to the law or procedure or authority of
the territorial unit in which such measure was taken;

10 any reference to the law or procedure or authority of the requested State shall be
construed as referring to the law or procedure or authority of the territorial unit in

which recognition or enforcement is sought.

Article 48

For the purpose of identifying the applicable law under Chapter III, in relation to a
State which comprises two or more territorial units each of which has its own system
of law or set of rules of law in respect of matters covered by this Convention, the
following rules apply —

a if there are rules in force in such a State identifying which territorial unit's law is
applicable, the law of that unit applies;

b in the absence of such rules, the law of the relevant territorial unit as defined in

Article 47 applies.

Article 49

For the purpose of identifying the applicable law under Chapter III, in relation to a
State which has two or more systems of law or sets of rules of law applicable to
different categories of persons in respect of matters covered by this Convention, the
following rules apply —

a if there are rules in force in such a State identifying which among such laws applies,
that law applies;

b in the absence of such rules, the law of the system or the set of rules of law with

which the child has the closest connection applies.

Article 50

This Convention shall not affect the application of the Convention of 25 October 1980
on the Civil Aspects of International Child Abduction, as between Parties to both
Conventions. Nothing, however, precludes provisions of this Convention from being
invoked for the purposes of obtaining the return of a child who has been wrongfully

removed or retained or of organising access rights.
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Article 51

In relations between the Contracting States this Convention replaces the Convention
of 5 October 1961 concerning the powers of authorities and the law applicable in
respect of the protection of minors, and the Convention governing the guardianship of
minors, signed at The Hague 12 June 1902, without prejudice to the recognition of

measures taken under the Convention of 5 October 1961 mentioned above.

Article 52

1 This Convention does not affect any international instrument to which Contracting
States are Parties and which contains provisions on matters governed by the
Convention, unless a contrary declaration is made by the States Parties to such
instrument.

2 This Convention does not affect the possibility for one or more Contracting States to
conclude agreements which contain, in respect of children habitually resident in any
of the States Parties to such agreements, provisions on matters governed by this
Convention.

3 Agreements to be concluded by one or more Contracting States on matters within
the scope of this Convention do not affect, in the relationship of such States with other
Contracting States, the application of the provisions of this Convention.

4 The preceding paragraphs also apply to uniform laws based on special ties of a

regional or other nature between the States concerned.

Article 53

1 The Convention shall apply to measures only if they are taken in a State after the
Convention has entered into force for that State.

2 The Convention shall apply to the recognition and enforcement of measures taken
after its entry into force as between the State where the measures have been taken and
the requested State.

Article 54

1 Any communication sent to the Central Authority or to another authority of a
Contracting State shall be in the original language, and shall be accompanied by a
translation into the official language or one of the official languages of the other State
or, where that is not feasible, a translation into French or English.

2 However, a Contracting State may, by making a reservation in accordance with
Article 60, object to the use of either French or English, but not both.
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Article 55

1 A Contracting State may, in accordance with Article 60,

a reserve the jurisdiction of its authorities to take measures directed to the protection
of property of a child situated on its territory;

b reserve the right not to recognise any parental responsibility or measure in so far as
it is incompatible with any measure taken by its authorities in relation to that property.

2 The reservation may be restricted to certain categories of property.

Article 56
The Secretary General of the Hague Conference on Private International Law shall at
regular intervals convoke a Special Commission in order to review the practical

operation of the Convention.

CHAPTER VII - FINAL CLAUSES

Article 57

1 The Convention shall be open for signature by the States which were Members of
the Hague Conference on Private International Law at the time of its Eighteenth
Session.

2 It shall be ratified, accepted or approved and the instruments of ratification,
acceptance or approval shall be deposited with the Ministry.of Foreign Affairs of the
Kingdom of the Netherlands, depositary of the Convention.

Article 58

1 Any other State may accede to the Convention after it has entered into force in
accordance with Article 61, paragraph 1.

2 The instrument of accession shall be deposited with the depositary.

3 Such accession shall have effect only as regards the relations between the acceding
State and those Contracting States which have not raised an objection to its accession
in the six months after the receipt of the notification referred to in sub-paragraph b of
Article 63. Such an objection may also be raised by States at the time when they
ratify, accept or approve the Convention after an accession. Any such objection shall
be notified to the depositary.

Article 59

1 If a State has two or more territorial units in which different systems of law are
applicable in relation to matters dealt with in this Convention, it may at the time of
signature, ratification, acceptance, approval or accession declare that the Convention

shall extend to all its territorial units or only to one or more of them and may modify
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this declaration by submitting another declaration at any time.

2 Any such declaration shall be notified to the depositary and shall state expressly the
territorial units to which the Convention applies.

3 If a State makes no declaration under this Article, the Convention is to extend to all
territorial units of that State.

Article 60

1 Any State may, not later than the time of ratification, acceptance, approval or
accession, or at the time of making a declaration in terms of Article 59, make one or
both of the reservations provided for in Articles 54, paragraph 2, and 55. No other
reservation shall be permitted.

2 Any State may at any time withdraw a reservation it has made. The withdrawal shall
be notified to the depositary.

3 The reservation shall cease to have effect on the first day of the third calendar

month after the notification referred to in the preceding paragraph.

Article 61

1 The Convention shall enter into force on the first day of the month following the
expiration of three months after the deposit of the third instrument of ratification,
acceptance or approval referred to in Article 57.

2 Thereafter the Convention shall enter into force —

a for each State ratifying, accepting or approving it subsequently, on the first day of
the month following the expiration of three months after the deposit of its instrument
of ratification, acceptance, approval or accession;

b for each State acceding, on the first day of the month following the expiration of
three months after the expiration of the period of six months provided in Article 58,
paragraph 3;

c for a territorial unit to which the Convention has been extended in conformity with
Article 59, on the first day of the month following the expiration of three months after

the notification referred to in that Article.

Article 62

1 A State Party to the Convention may denounce it by a notification in writing
addressed to the depositary. The denunciation may be limited to certain territorial
units to which the Convention applies.

2 The denunciation takes effect on the first day of the month following the expiration
of twelve months after the notification is received by the depositary. Where a longer
period for the denunciation to take effect is specified in the notification, the

denunciation takes effect upon the expiration of such longer period.
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Article 63

The depositary shall notify the States Members of the Hague Conference on Private
International Law and the States which have acceded in accordance with Article 58 of
the following —

a the signatures, ratifications, acceptances and approvals referred to in Article 57;

b the accessions and objections raised to accessions referred to in Article 58;

c the date on which the Convention enters into force in accordance with Article 61;

d the declarations referred to in Articles 34, paragraph 2, and 59;

e the agreements referred to in Article 39;

f'the reservations referred to in Articles 54, paragraph 2, and 55 and the withdrawals
referred to in Article 60, paragraph 2;

g the denunciations referred to in Article 62.

In witness whereof the undersigned, being duly authorised thereto, have signed this
Convention. Done at The Hague, on the 19th day of October 1996, in the English and
French languages, both texts being equally authentic, in a single copy which shall be
deposited in the archives of the Government of the Kingdom of the Netherlands, and
of which a certified copy shall be sent, through diplomatic channels, to each of the
States Members of the Hague Conference on Private International Law at the date of
its Eighteenth Session.
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