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಑Ιണ ᆱ፣ 
 

಑Ι࿽ ंـଢ଼ᐠᇄंـҬޟ 
 

൦ȃंـଢ଼ᐠ 
 

ኻࢪᖄ࿉(European Union)᏾ӝԿϞςຬၸъШइǴځ᏾ӝޑ

࿶ᡍΨ೴ᅌځࣁд୔ୱಔᙃҥΠ΋ঁؼӳڂޑጄǶջ٬ȠኻࢪᏦ

చऊȡ(Treaty establishing a Constitution for Europe, ᙁᆀݤ TCE

܈ CE చऊ)ӧ 2005ԃᎁၶݤ୯ک಻ើϦ׫ց،ǴԶᏤठኻ࿉ޑ

᏾ӝഐΕ࣬྽εޑӒᐒǶՠܭ 2007ԃ 12Д 13Вӧဟ๻У२೿ٚ

ථҁΞख़ཥᛝ࿿Ƞኻࢪᖄ࿉చऊᆶࡌҥኻࢪӅӕᡏచऊϐঅ҅చ

ऊȡ (Amending the Treaty on European Union and the Treaty 

Establishing the European Community)૛ਢǶԜ૛ਢᗨฅ࣪ౣΑȨᏦ

ԑǴ٠ჹےޑచऊȡݤᏦࢪ੮ȠኻߥᅰໆࠅҔᇟǴՠޑӷٿȩݤ

౜Ԗޑኻ࿉చऊᡏس଺΋᏾ӝکঅׯǴჹኻ࿉ޑ᏾ӝϝࢂԖຝቻ

࿶ၸ౜ϞុࡕཀကǶޑ܄ 27ঁ཮঩୯୯཮΋΋໩ճץ঑೯ၸǴԜ

Ƞঅ҅చऊȡǴΞᆀȠׯॠచऊȡ܈ȠٚථҁచऊȡǴ٠ςӧ 2009

ԃ 12Д 1 В҅ԄғਏǴᅟࡕǴኻࢪᖄ࿉ޑ಍ӝΞ׳ӛ߻ᗌ຾΋؁Ǵ

ӧ୯ሞޗ཮΢Ψ՞Ԗ࣬ڀ׳྽ቹៜΚϐفՅӦՏǶ 

 

ҁፕЎϐࣴز୏ᐒǴ΋Бय़ࢂԖ᠘ܭኻࢪᖄ࿉ϐ᏾ӝ࿶ᡍჹ

Ԗ࣬྽ख़ाϐཀကᆶڀ୯ሞᜢ߯ǵ୔ୱ᏾ӝᆶӄౚϯ฻᝼ᚒ೿ܭ

ຝቻ܄ǹҭջ౜Ϟ୯ϣѦϐ୯ሞᜢ߯ᏢೌሦୱǴςԖຫٰຫӭΓ

ቩٰࡋفϐݯࡹ୯ሞ܈Ǵ٠வ୯ሞᜢ߯زᖄ࿉᏾ӝϐࣴࢪΕኻ׫

ຎᆶࣴزኻ࿉ϐ᏾ӝၸำᆶଅ᝘ǶќѦǴԜሦୱϐࣴز՟Яຫٰ

ຫᜤൂ΋வ୯ሞᜢ߯ࡋفޑрวǴӢࣁӄౚϯޑᜢ߯Ǵձᇥኻࢪ
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᏾ӝޑၸำҁ൩΋໒ۈѝࣁࢂΑख़ࡌ᏾ӝᏯࡕϐኻޗࢪ཮௃༈Ǵ

ǴݩՖ׳ሦୱǹݯࡹሦୱǴࣗԿࡓݤ࿶ᔮሦୱǵډ೴ᅌ᏾ӝٰࡕ

ኻ࿉բࣁ୯ሞޗ཮ϐՉޣࣁϐ΋Ǵ೭ኬޑȨѦྈȩਏ݀྽ฅΨ೴

ᅌᘉ৖ډ୯ሞޗ཮ϐӚቫय़ǶࡺԶǴჹܭԖᜢኻࢪᖄ࿉ࣴزᄌᄌ

р౜ӧόӕᏢೌሦୱǴٯӵǺݤᏢࣚǵ࿶ᔮᏢࣚǵޗ཮Ꮲࣚ฻ǹ

ӕኬӦǴӧ೭٤ሦୱύǴԖࢂޑપᆐவ၀Ꮲೌሦୱϐຎف଺ࣴزǴ

ՠΨԖ࣬྽ε΋೽ϩࢂவၠᏢࣽࣴزϐय़ӛ๱ЋǶ 

 

ќ΋Бय़٬ߦ฽زࣴޣԜ΋ሦୱޑ୏ᐒǴΏࢂ୷ܭҞ߻୯ϣ

ᗨԖόϿᏢೌӃ຾ଅ᝘Α࣬྽ޑЈΚӧኻ࿉ሦୱϐࣴز΢Ǵՠ߻

፸ॺϐࣴزขᗺεӭࢂӧኻ࿉ϐݯࡹᆶ࿶ᔮ᏾ӝ΢Ǵჹܭኻ࿉ݤ

ᆶኻ࿉љݤᡏسϐࣴ࣬߾زჹϿΑ೚ӭǶӢԜǴԖ᠘ܭኻ࿉ϐ܌

аૈ୼ԋф᏾ӝԿϞǴΏࢂӢࣁኻ࿉љݤᡏڋԖ΋ঁமԶᐱҥޑ

(strong and independent)ኻݤࢪଣǶ1ኻݤࢪଣࣁيኻ࿉Ѥεᜢᗖᡫ

ሲᐒᄬϐ΋(ӵკ 1-1)Ǵځख़ा܄ᆶኻ࿉౛٣཮2(Council of the 

European Union)ǵ୺ہ཮کኻࢪ᝼཮ό࣬΢ΠǴӚԾΨ೿ж߄Α

੝ۓሦୱϐϦӅճ੻Ƕ 

 

ኻ࿉ࣁ཮ຝቻ๱ኻ࿉᏾ӝၸำϐȨଭၲȩǴ3ନբہӵǴ୺ٯ

ϐՉࡹᐒᄬѦǴځҁيΨж߄๱ݱኻࢪϐ۬ࡹߚϦ౲ճ੻Ƕ౛٣

཮ຝቻ๱ኻ࿉Ȩຬ୯ৎݯ౛ኳԄȩϐᡫሲЬفǴځж߄๱ኻ࿉Ӛ

཮঩୯ϐ໣ᡏ୯ৎճ੻ǴԶ཮঩୯߾ж߄๱ځӚԾ୯ৎճ੻Ƕኻ

ࡹ౜Ǵӕਔӧຬ୯ৎЬကᆶ߄᝼཮ຝቻ๱ኻ࿉ϣ೽ϐ҇Ьᆒઓࢪ

۬໔ЬကϐࢎᄬΠၮբǴ4ځжࢂޑ߄ኻࢪϦ҇ϐ҇ЬᖂॣǶ 

                                        
1 Anthony Arnull, 2006, The European Union and its Court of Justice, New York: Oxford, p.4. 
2 ҁЎࡰ܌ϐȨኻ࿉౛٣཮ȩջࢂ 1993ԃȠଭථࠟլచऊȡғਏϐޑ߻Ȩ೽ߏ౛٣཮ȩǴ܈ᙁᆀ

Ȩ౛٣཮ȩǴӧȠଭථࠟլచऊȡғਏϐࡕǴࣁׯ߾Ȩኻ࿉౛٣཮ȩǶ 
3 ໳଻ঢ়ЬጓǴ2007ǴȠኻࢪᖄ࿉ޑಔᙃᆶၮբȡǶѠчǺϖࠄǴ। 217Ƕ 
4 ӕ΢ຏǴ। 284Ƕ 
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           ࿎                             ڮ 

       ᅱ                                          Һ 

 

 

 

 

 

 

 

 

 

 

კ 1-1 ኻࢪᖄ࿉ӚЬाᐒᜢ 

ၗ਑ٰྍǺEwan Kirk, 2008, EU Law, England: Pearson Education Limited, p.18. 

 

ݤࢪၮբǴኻۓᛙޑࡋ྽ำ࣬࡭Α٬ኻ࿉ᐒᄬૈᆢࣁаǴࢂ

ଣ൩תᄽߥៈ(protect)ǵᅱ࿎(moniter)ᆶज़ڋ(constrain)೭٤ᐒᄬ

៾ΚϐೢҺǴନԜѦǴᗋԋфӦᆢៈҗ΋سӈ୷ᘵచऊ܌ᄬԋޑ

Ǵό໻ޑ܄ӭख़ࢂՅفᄽϐфૈת܌ଣݤࢪજׇǶӢԜǴኻࡓݤ

٣҇کଣݤଣǵӉ٣ݤࡹኻ࿉ϐՉࢂଣǴΨݤݤᏦکଣݤ୯ሞࢂ

ϺޑЈύځϐЈȩ΋ኬǴࢪȨኻࢂଣ൩ႽݤࢪϐǴኻقଣǶඤݤ

ગΨ΋ޔӧᅰΚᆢ࡭ኻ࿉᏾ӝϐکᒋᆶ΋ठǶ 

 

ຯȃंـҬޟ 

 

ҁፕЎϐ௖૸೽ҽҁፕЎϐ௖૸೽ҽҁፕЎϐ௖૸೽ҽҁፕЎϐ௖૸೽ҽ 

୺ہ཮ 

(ж߄ኻࢪᖄ࿉) 

ኻࢪ᝼཮ 

(ж߄ኻ࿉Γ҇) ࡓݤۓڋ 

ኻ࿉౛٣཮ 

(ж߄཮঩୯۬ࡹ) 

ቩीଣ Ⴃᆉࡓݤ܈ϐ

ຊ، 

ኻ࿉ݤଣ 
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җܭ୯ϣԖᜢኻݤࢪଣϐࣴزჳჳёኧǴӢԜЇว฽ޣགྷు

Εࣴز௖૸ኻ࿉љݤᡏسϐၮբБԄǶᙁقϐǴ฽زࣴޣኻ࿉љ

ᆅᗄ៾ϕ୏ᜢ߯ϐ౛ݤନΑቚ຾Ѧࣚჹኻ࿉᏾ᡏљޑϐҞسᡏݤ

ှǹќ΋Ҟޑᗋाᄆᡉኻݤࢪଣӧኻ࿉љݤᡏسύתᄽϐख़ाف

ՅᆶфૈǴ຾ԶၲԋҁЎϐಃΟঁҞޑǴջჹܭ୯ሞᜢ߯Ꮲࣚૈ

ගٮ΋ঁၠሦୱϐ᏾ӝࣴୖزԵǶࡺԶǴҁЎϐനࡕΨࢂന୍ਔ

ϐҞޑΏ׆Ꮗ೸ၸ฽ޣϐࣴૈزԖ׳٬ӭΓΑှکᇡ᛽ޑό໻ࢂ

Ȩኻݤࢪଣȩ೭ঁӜຒԶςǴӢࣁǴѠ᡼բࣁ୯ሞޗ཮ϐ΋ҽηǴ

Ψᑈཱུୖᆶ୯ሞޗ཮ϐࢲ୏Ǵᆶኻޗࢪ཮ϐݯࡹǵ࿶ᔮǵޗ཮ࣗ

ݤఈԖᜢኻ࿉ϐ᏾ӝ࿶ᡍᆶኻ࿉׆ᓎᕷǶӢԜܭௗ᝻ҭᖿࡓݤࢂ

ϯڋݤϐڋѠ᡼ᡏܭѠ᡼ϐॷ᜔ǴԖշࣁϯϐ࿶ᡍ๱ჴёаբڋ

ว৖ࣁ׳ᐱҥǵϦ҅ǵ೸ܴᆶคدǶ 

 

಑Π࿽ ंـഊ৷ᇄंـПݲ 
 

൦ȃ ंـഊ৷ 
 

җܭኻ࿉చऊࢂኻ࿉ݤϐЬाྍݤǴኻ࿉ݤଣϐղ،٩Ᏽࢂ

аኻ࿉చऊచЎϐೕۓբрղ،ǴඤقϐǴኻ࿉ڀޑݤᡏϯࢂ೸

ၸኻݤࢪଣჹచऊచЎϐှញک፾ҔǶҁЎϐࣴز೼৩၂๱வڋ

ϕޑᆶኻ࿉చऊϐ໔ࡋڋݤኻ࿉љ݋ᢀᗺǴٰᔠຎϩࡋفЬကࡋ

୏ᜢ߯ᆶҬϕቹៜǶԶၨૈ፾Ϫϩ݋ኻ࿉ࡋڋᆶచऊϐ໔ᜢ߯ޑ

Ьကϐ၍ញǴҭࡋڋޑගр܌LaffanکScottޣҗᏢࢂЬကǴࡋڋ

ջவೕࡓ(regulative)ǵೕጄ(normative)ǵکᇡޕ(cognitive)ϐȨڋ

 Ƕ5݋ȩٰϩࢊΟЍࡋ

                                        
5 ᝵ֻၲǴ҇୯ 93ԃǴȤவࡋڋЬကှ݋ኻࢪᖄ࿉Ꮶݤచऊ૛ਢȥǴȠࣽݯࡹᏢፕᘀȡǴಃ 20යǴ
। 170ǶSee also Richard Scott, 1995, Institutions and Organizations, Thousand Oaks, C.A.:Sage, 
pp.33-62; Brigid Laffan, 2001, “The European Union Polity: a Union of Regulative, Normative and 
Cognitive Pillars”, Journal of European Public Policy, Vol. 8, No.5, pp.709-727. 
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൩ScottϐཷۺԶقǴҺՖᐒᄬ೿Ѹ໪ࡌҥӧೕࡓǵೕጄᆶᇡ

ம߾ǴҔаᆢᛠજׇǹೕጄݯݤࡰཀࡓύೕځ΢Ǵࢊ೭ΟਥЍޕ

ፓၰቺᇥܺǹԶᇡࣁࢂ߾ޕԋ঩໔ගٮ΋ঁЎϯᖄᛠᆶӅӕ၍ញ

ࢂࢊЍࡓLaffan೿΋ठᇡӕೕکύǴScottࢊѳѠǶ6ӧ೭ΟਥЍޑ

Ǵسᡏࡓݤ୯ϐၠࣁΏࡋڋύനख़ाϐ΋ᕉǴӢԜǴኻ࿉ϐࡋڋ

ҭࢂҗࡓݤಔԋϐᖄ࿉Ƕ7ࡺԶǴೕࡓЍࢂޑࡰࢊኻ࿉ྍݤݤύϐ

ኻࡰࢂ߾ࢊᡏϯ(materialize)ኻ࿉᏾ӝǹೕጄЍڀǴҔаڀπࡓݤ

࿉ϐሽॶᡏسǴҔа҅྽ϯ(justify)ኻ࿉ϐ᏾ӝǹԶᇡޕЍࢂ߾ࢊ

ኻ࿉ϐຝቻᆶ໣ᡏᇡӕǴҭջϣϯ(internalize)ࣁ཮঩୯ᆶኻࢪϦ

҇ௗڙϐ٣ჴǶ8 

 

฽ޣ൩Ԝཷۯۺ՜рࡋڋᆶచऊϐᜢ߯ჹኻ࿉᏾ӝϐቹៜǴ

ೕࡓЍࢊϐచऊڀྍݤᡏϯೕጄЍࢊϐሽॶᡏکسᇡޕЍࢊύኻ

࿉ຝቻᆶᖄ࿉ϐ໣ᡏᇡӕǶೕጄЍ҅ࢂ߾ࢊ྽ϯೕࡓЍࢊϣϐచ

ऊύϐࡓݤکࡋڋय़ӛǴӕਔΨ҅྽ϯᇡޕЍࢊύޑᇡӕᆶຝ

ቻǶӆޣǴவᇡޕЍࢊԶقǴࢂ߾ϣϯೕࡓЍࢊϐచऊࡋڋᆶݤ

يΓ҇ځک཮঩୯ܭೕጄ(norms)کϐሽॶࢊय़ӛǴаϷೕጄЍࡓ

΢ǶᏵԜǴࡋڋᆶచऊ׎߾ԋ΋ঁҬϕࡌᄬکቹៜޑᡏسǴԶځ

࣬ϕࡌᄬکቹៜޑБԄࢂ߾೸ၸኻݤࢪଣϐਢٯղ،ٰև౜Ƕ 

 

ຯȃ ंـПݲ 

 
Ιȃ Мᝦӱ៫ 
 

ԖᜢҁፕЎϐЎ᝘ӣ៝ǴύЎ๱բЬाԖЦੀሑ௲௤ϐȠኻ

ݤኻ࿉ܭҁਜϐϣ৒ჹٿᕴፕȡ೭ݤᖄ࿉ࢪȡᆶȠኻݤӅӕᡏࢪ

                                        
6 ӕ΢ຏǴ᝵ֻၲǴ߻ඟЎǴ। 172; Ibid., Richard Scott, op.cit., pp. 33-62. 
7 ӕຏ 4Ǵ᝵ֻၲǴ߻ඟЎǴ। 172Ƕ 
8 ӕຏ 4Ǵ᝵ֻၲǴ߻ඟЎǴ। 172-173Ƕ 
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ϐӚঁሦୱϐೕጄᆶว৖ϐ௶ॊ࣬྽၁ಒǴѯ่֮ࢂޑӝٿҁਜ

ϐϣ৒Ǵ൩ёаֹࡐ᏾Ӧ࣮ډኻ࿉ಔᙃᆶኻࢪӅӕᡏݤԿኻ࿉ݤ

ϐ᏾ᡏ๎ેޑว৖Ƕ 

 

Զഋ᜽ী௲௤ҭࢂ୯ϣኻ࿉زࣴݤϐЬाᏢޣϐ΋ǴځЬा

๱բҭࢂаኻ࿉ݤϐ௖૸ࣁЬǴځ๱բϣ৒ϐୖԵЎ᝘εӭࢂа

ቺ୯ϐᏢೌЎകࣁЬǴӢԜКၨୃӛܭቺ୯ϐݤᏢٰࡋف௖૸ኻ

࿉ݤϐว৖Ƕҗܭ୯ϣԖᜢаኻ࿉љݤᡏ܈سኻ࿉ݤଣࣁ௖૸Ь

ືϐ஑ਜᆶ࣬ᜢᅺγፕЎۙࡰёኧǴεӭኧΨѝ௖૸ډȠѭථచ

ऊȡϐਔ໔ᗺѰѓǶ 

 

ӢԜǴҁЎϐୖԵЎ᝘ε೽ϩࢂаमЎϐ࣬ᜢሦୱ஑ਜࣁ

ЬǴԶ฽ୖ܌ޣԵϐ஑ਜЎ᝘εठԖёϩࣁΟঁय़ӛǺಃ΋Ǵ஑

ਜаኻݤࢪଣࣁ௖૸ЬືǴځύჹܭኻݤࢪଣϐಔᙃǵک۔ݤນ

೜ำׇೕ߾ϐ௶ॊၨࣁ၁ಒǴ٠வኻݤࢪଣϐࡋفѐۯ՜Ӛݤଣ

ϐᆅᗄ៾ᆶϕ୏ᜢ߯௖૸ǴԜᜪ஑ਜޑᏢޣԖBrown & Kennedy

๱բϐThe Court of Justice of the CommunitiesǴаϷArnull๱բϐ

The European Union and its Court of JusticeǴځύArnullޑਜۘԖ

௖૸ډȠѭථచऊȡϐׯॠୢᚒǶᆶ߻य़ٿҁόӕࢂޑǴҗBúrca

ݤࢪ௖૸ኻࢂWeilerӝጓϐThe European Court of JusticeǴᗨΨک

ଣϐ᝼ᚒǴՠࢂаԏጓόӕբ܌ޣቪϐԖᜢኻݤࢪଣϐفՅǵф

 ॠ᝼ᚒϐЎകǶׯکૈ

 

ಃΒय़ӛࢂаኻ࿉܈ݤኻࢪӅӕᡏࣁݤЬǴځύ௖૸ϐขᗺ

ϐӚݤύ൩ኻ࿉ځǴۓϐӚБय़ሦୱϐ࣬ᜢచऊೕݤӧኻ࿉ܫࢂ

ሦୱࣴزय़ӛፕॊനࣁ၁ᅰǴЪୖԵਢٯҭ࣬྽ᙦ൤ޑԖǺCraig

ᆶBúrcaӝ๱ϐEU LawǴځਜύନΑԖ௖૸ኻ࿉ϐཥ׎Ԅϐݯ౛

᝼ᚒǴࣗԿΨ௖૸ډԖᜢȠᏦݤచऊȡϐׯॠϣ৒Ƕќ΋ҁࢂ߾
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җChalmerǵDaviesکMontiӝ๱ϐEuropean Union LawǴନΑᆶ΢

ॊCraig௲௤ϐኻ࿉ݤ஑ਜ΋ኬ၁ᅰЪߕԖݯ౛(Governance)᝼ᚒ

ϐࣴزѦǴനεޑόӕࢂ೭ҁਜύϐచऊచЎࣣаനཥϐȠٚථ

ҁచऊȡࣁЬǴ౛܌྽ฅǴਜύϣ৒ΨѸۓ௖૸ډԖᜢȠٚථҁ

చऊȡϐঅׯϣ৒ǶಃΟҁࢂ߾Kaczorowska܌๱European Union 

LawǴԜҁਜϐϣ৒ᗨӵӕ߻य़ٿҁਜ΋ኬаኻ࿉ࣁݤЬǴՠ೭

ҁନΑԖቚуȠٚථҁచऊȡϐঅ҅ϣ৒ѦǴځፕॊБԄ׳మཱǵ

ЬǴȠٚࣁҁހ೽ϩаȠѭථచऊȡޑచ౛ϯǴԖᜢచऊచЎڀ׳

ථҁచऊȡࣁᇶǴჹܭ᠐ޣӧှ᠐΢ࡐБߡǴ٠Ъ؂കϐ่ࡕ״Ǵ

ᗋߕ΢᏾౛ϐεᆜाᗺǴ٠՘аж܄߄ਢٰٯᔅշჹ၀ക࿯ϐ૶

ᏫǶќѦǴFrank EmmertጓᒠϐEuropean Union Lawࢂ߾஑ߐ௖૸

ਢݤٯ(case law)஑ਜǴҗܭԜਜϐрހԃӧ2000ԃǴӢԜǴਜύ

ԏ໣ᆶϩسϐख़ाਢҹ1997ࣁԃϐਢݤٯǶ 

 

ಃΟঁय़ӛځࢂдЬᚒό΋ϐ࣬ᜢኻ࿉஑ਜǴӧDashwood & 

Johnstonӝ๱ϐThe Future of the Judicial System of the European 

UnionࢂаԏጓόӕᏢޣϐፕЎЎകǴЬᚒᆫขӧኻ࿉љݤᡏسϐ

   Douganࢂ߾ЬືǶќ΋ҁࣁ߻ਔ໔аȠѭථచऊȡޑॠ΢Ǵ௖૸ׯ

& Currieӝ๱ϐ50 Years of the European Treaties: Looking Back 

and Thinking ForwardǴԜਜ៝Ӝࡘက൩ࢂ௖૸ኻ࿉᏾ӝᅈ50ຼ ԃ

ϐᔠ૸Ǵځύԏᒵ2007ࢂޑԃӧम୯ճނ੅εᏢݤᏢଣє໒ϐࣴ

૸཮ޑፕЎ໣ǴځЬा௖૸ኻ࿉చऊϖΜԃٰϐӣ៝ᆶ৖ఈǴа

Ϸኻ࿉҂ٰёૈय़ᖏϐࡷᏯǶ 

 

ҁፕЎϐќ΋ঁЎ᝘ٰྍࢂᆛၡၗྍǴځύЬाࢂаኻݤࢪ

ଣϐ۔БᆛઠǺhttp://curia.europa.eu/jcms/jcms/Jo1_6308/Ǵ၀ᆛઠ

ନΑჹኻ࿉ಔᙃکᆅᗄ៾ϐ࣬ᜢϣ৒ϐၗ਑೿ёаډޑפǴЀځ

ኻ࿉ݤଣ؂ԃрހϐԃࡋൔ֋(Annual Report)Ǵ཮ஒኻ࿉ݤଣ߻



 8 

΋ԃϐນ೜ਢҹբрኧᏵ಍ीǴ٠Ъӧൔ֋ύϐਢݤٯ೽ϩǴҭ

཮٩Ᏽນ೜᝼ᚒϐϩᜪբ΋ཷॊϩ݋Ƕќ΋ঁᆛઠࢂ߾ኻ࿉ݤϐ

БΕαᆛઠǺhttp://eur-lex.europa.eu/en/index.htmǴԜᆛઠԏᒵ۔

ᐕԃٰኻ࿉۔Бයт(Official Journal)ၗ਑ǴаϷԖᜢኻ࿉ݤଣϐ

ਢݤٯ(Case Law)ղ،ਜǶ 

 
Πȃ ᐣѬϷݲݙ 

 

ҁЎϐಃѤകࢂ߾೸ၸᐕўϩٰݤ݋௖૸ኻ࿉வȠѭථచऊȡ

ǴӧȠѭځॠે๎ǴЀׯϐୢᚒǴԿȠѭථచऊȡύسᡏݤϐљ߻

ථచऊȡׯॠࡕǴҭКၨᆶϩ݋ᐕԃኻݤࢪଣᆶಃ΋ቩݤଣӧׯ

ॠࡕک߻ჹܭਢҹቩ౛ϐਏ౗ࣁՖǶᅟࡕǴӆ௖૸ډȠٚථҁచ

ऊȡύჹኻ࿉љݤᡏسϐ࣬ᜢׯॠǶ 

 

έȃ ਰٽ௤ଆ 

 

ҁЎନΑЬाаЎ᝘௖૸ϐБԄٰࣴزኻ࿉љݤᡏڋϐၮբ

ѦǴќѦᗋவਢࡋفޑݤٯǴٰ௖૸ኻ࿉ݤଣ೸ၸځਢٯղ،Ǵ

ӵՖပჴኻ࿉ݤϐ୷ᘵǴаϷኻݤࢪଣᆶځдݤଣϐᆅᗄ៾ϐပ

ჴǶவࡓݤЬကᢀᗺٰ࣮Ǵኻݤࢪଣჹኻ࿉ݤϐှញᆶ፾Ҕࢂ൚

୷ܭਢٯղ،Ǵ೸ၸਢٯղ،ᆶځдݤଣک཮঩୯ݤଣ࣬ϕჹ

၉ǴࣗԿҬϕؔϯ(judicial cross-fertilization)Ǵϕ࣬ቹៜǴ຾Զు

ϯؔکϯղ،ϐፕ᛾٩Ᏽک౛җǴ9٠Ъ٬ಃ΋ቩݤଣک཮঩୯ݤ

ଣௗڙኻݤࢪଣϐղ،Ƕ 

 

                                        
9 ֆࡌ፵Ǵ҇୯ 93ԃǴȠவኻݤࢪଣᆶ཮঩୯ݤଣޑϕ୏࣮ݤଣӧ୔ୱ಍ӝفޑՅȡǴ୯ҥѠ᡼
εᏢࡓݤᏢࣴ܌زᅺγፕЎǴ। 7ǶSee also in J. Weiler, 1999, “The European Court and Political 
Integration”, The Constitution of Europe, Cambridge: Cambridge University Press, p.196; F. Jacobs, 
2003, “Judicial Dialogue and the Cross-fertilization of Legal System”, Texas International Law Journal, 
Vol. 38, p. 547. 
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಑έ࿽ ണ࿽࢜ᄺᇄंـ३ڙ 
 

൦ȃ ണ࿽࢜ᄺ 
 

ҁፕЎϐക࿯Ӽ௨Ǵᕵय़ӛаਔ໔ϐે๎բࣁว৖ǴջவȠѭ

ථచऊȡ௖૸ډȠٚථҁచऊȡǴԶᐉय़ӛࢂа᏾౛ϐљݤᡏڋ

ݤࢪௗவኻޔࢂεӭزଣϐࣴݤࢪǴа۳೚ӭ௖૸ኻ݋ᄬբϩࢎ

ଣϐಔᙃᆶᆅᗄ៾ϪΕǴ໻ፕϷډኻݤࢪଣჹӚᜪນ೜ϐᆅᗄ៾

ԜډԖፕϷؒࠅࢂ٩ᏵǴՠࡓݤࣁব΋ීచЎکаব΋೽చऊࢂ

ݤࢂӵԜԖज़Ǵՠࢂ٩ᏵҗՖԶٰǶ౥ഖǴኻ࿉చऊϐచЎࡓݤ

ଣϐղ،ۯૈࠅ՜рቶݱϐ٩ࡓݤᏵǴӢԜǴ฽ޣᇡࣁ๱ჴԖѸ

ाӃவኻ࿉ݤϐྍݤ௖૸ଆǴ຾Զ՘аਢزࣴݤٯኻ࿉љݤᡏس

ϣӚݤଣϐᆅᗄ៾ࣁՖǶќѦǴҁЎҭᔠຎኻ࿉љݤᡏڋӧཥచ

ऊύঅ҅ᆶԋਏǶ 

 

ᆣፕǴЬाӧॊϷԖᜢҁፕЎБӛࣁаǴҁፕЎϐಃ΋കࢂ

ᆶҞޑǴಃ΋࿯زࣴࣁ୏ᐒᆶҞޑǹಃΒ࿯زࣴࣁ೼৩ᆶࣴزБ

 Ƕڋज़زॊക࿯ϐӼ௨ᆶࣴཷࣁǹಃΟ࿯ݤ

 

ಃΒകा૸ፕࢂޑԖᜢኻ࿉ྍݤݤϐҗٰǴҗܭኻ࿉ݤϐݤ

ྍٰೀࣗቶǴӢԜǴҁകஒځϩࣁಃ΋࿯௖૸Ьाྍݤϐ೽ϩǴ

ԶಃΒ࿯߾௖૸ԛाྍݤϐϣ৒Ƕ 

 

ಃΟക߾௖૸ኻࢪᖄ࿉ݤଣϣϐЬाΟঁݤଣϐಔᙃᆶᆅᗄ

៾Ǵᗨฅቶကϐኻ࿉ݤଣۘᗋх֖཮঩୯ϐ୯ϣݤଣǴՠҁകϐ

Ολ࿯໻ϩձ൩ኻݤࢪଣǵಃ΋ቩݤଣᆶኻ࿉Ϧ୍঩ݤ৥ϐಔᙃ

ᆶᆅᗄ៾ϩ݋ϐǶ 

 



 10

ಃѤകЬाӧࣴزኻ࿉ݤଣϐљׯݤॠᆶԋਏǴਔ໔ᗺаȠѭ

ථచऊȡࣁ୷ྗǴϩձӧಃ΋࿯ύࣴزϩ݋Ƞѭථచऊȡ߻ϐኻ

࿉ݤଣϐљݤલѨϷׯॠय़ӛϐࡌ᝼ǹಃΒ࿯ុۯ߾ಃ΋࿯ϐׯ

ॠࡌ᝼ǴᔠຎځӧȠѭථచऊȡύϐঅ҅ϣ৒ǹಃΟ࿯ࢂ߾ᔠຎ

வѭථచऊғਏࡕԿ2009ԃȠٚථҁచऊȡғਏ߻Ǵኻ࿉ݤଣӧ

ၮբ΢ϐԋਏǹಃѤ࿯ࢂ߾ᘜયϩ݋ȠٚථҁచऊȡύԖᜢኻ࿉

љࡋڋݤ΢ϐׯॠԖব٤ǻ 

 

ಃϖകࣁҁፕЎϐ่ፕǴཷॊᘜયҁЎϐाᗺǴ٠ϭୌኻ࿉

 ଣӧ҂ٰёૈϐว৖ǴаϷҁЎႣයϐᏢೌଅ᝘Ƕݤ

 

ຯȃ ंـ३ڙ 
 

ᗨฅǴኻࢪᖄ࿉ϝុ࡭ుϯᆶቶϯำࡋό฻ϐ᏾ӝύǴԶኻ

࿉ݤଣϐᆅᗄ៾کၮբБԄΨѸ໪ाૈᆶਔ٠຾ǴаӢᔈኻ࿉ϐ

ჴሞ᏾ӝᡂϯϐ௃׎ǶӧԖᜢ᏾ᡏኻ࿉љݤᡏڋϐ௖૸ቶࡋ΢Ǵ

ᗨฅ཮঩୯ݤଣǵ୺ہ཮کᅱჸہ঩೿ުॄԖځख़ाϐљݤфૈ

ӧǴฅԶᛖܭጇ൯ϐᜢ߯Ǵ໻ૈज़ڋӧԖᜢኻ࿉ݤύԖᜢኻ࿉ݤ

ଣϐᆅᗄ៾ϐ௖૸Ƕ 

 

ќѦӧԖᜢ௖૸ޑుࡋ΢Ǵኻ࿉வന߃ϐΟঁബۈచऊԿ

ϞǴаᐕ࿶ၸόϿׯॠᆶঅ҅Ǵӕኬࢂᛖܭጇ൯ϐᜢ߯Ǵ฽ޣ໻

ૈஒขᗺ๱ᏀܭȠѭථచऊȡϐਔ໔ᗺࡕǶӆޣǴӢࣁȠٚථҁ

చऊȡ2009ܭࢂԃ12Д1ВғਏǴҁЎҭҾკ൩2009ԃᆶ2010ԃϐ

࣬ᜢኧᏵගр՘᛾Ǵ׆ఈૈᙖԜ࣮рᆄইǴаᔠຎཥచऊჹኻ࿉

ϐڋᡏݤଣϐԋਏቹៜǶฅԶǴԖᜢȠٚථҁచऊȡύԖᜢљݤ

ݤԃϐኧᏵǴԶคٿ໻ૈᢀჸࡺኧǴޕՖϝᙑ҂ࣁॠԋਏዴჴׯ

ගٮᙦ൤ޑനཥኧᏵᡂϯǴаዴჴ՘᛾Ƞٚථҁచऊȡϐљׯݤ
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ॠ೽ϩޑԋਏᄆ܈όᄆǶ 
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಑Πണ ዉࢸᖒ࿗ݲϞ๖ᄺϷݙ 
 

ӧ௖૸ኻࢪᖄ࿉ޑљݤᡏسϐᆅᗄ៾߻Ǵ२ӃѸ໪ӃΑှኻ

ࢂਢҹਔǴࡓݤଣӧቩ౛ݤኻ࿉ࣁਏΚǴӢځϷྍݤϐݤᖄ࿉ࢪ

аځё፾Ҕϐٰࡓݤ଺ղ،Ƕ܌ᒏኻࢪᖄ࿉ݤ(EU Law)10ߚ٠ӵ

୯ϣϐ҇ݤǵӉ܈ݤՉݤࡹ฻ࡓݤ૓Ԗ၁ಒచٯԄϐೕጄኳԄև

౜Ǵኻ࿉ࢂݤа୯ሞచऊϐచЎև౜ǴඤقϐǴջኻࢪᖄ࿉ჹኻ

࿉ݤϐࡓݤϣ৒໻аೕጄεБଞϐБԄǴ٠҂ϒаܴዴݤచೕጄ

ϐǶӢԜǴኻ࿉ݤଣ11ჹచऊచЎϐှញϷ܌ځ଺ϐղ،Ǵჹࢎ

ᄬ᏾ᡏኻ࿉ݤϐጄൎᆶϣ৒תᄽख़ाϐفՅǶҁകಃ΋࿯ा௖૸

Ǵҁྍݤϐݤኻ࿉ࢂޑ੝ቻǴಃΒ࿯ा௖૸ࡓݤᖄ࿉ϐࢪኻࢂޑ

࿯Ьाࢂа੟ကޑኻ࿉ྍݤݤϩᜪБԄ௖૸ϐǶ 

 

಑Ι࿽  ዉࢸᖒ࿗Ϟࡡݲ੫኉ 
 

ኻࢪᖄ࿉೭Ӝᆀϐ٬ҔǴό໻ೱ่ځϣ೽཮঩୯ϐ۬ࡹჴ

ᡏǴΨೱ่Αᖄ࿉ϣ೽ޑϦ҇ǶӢԜǴኻ࿉΋Бय़߄ࢂ౜Ԝಔᙃ

ᒿ๱ȨᜢิӕࢂԑҞ኱ǴΨ൩ےޑԄǴ΋Бय़Ψև౜Αಔᙃ׎ޑ

࿉ȩǵȨӅӕѱ൑ȩǵȨӅӕᡏȩکȨኻࢪᖄ࿉ȩ12ϐཷۺύ߄܌౜

                                        
10 ҁകϣЎЬाЇҔѭථచऊύϐచЎጓဦǴӢࣁϣЎύϐЇҔਢٯεӭаѭථచऊϐጓဦࣁ
ЬǴࡺԶٚථҁచऊϐጓဦ཮аຏញϐБԄߕ΢ǴӆޣǴԖ᠙ܭ౜ӧٚථҁచऊғਏࡕஒӅӕᡏ
 ȩǶݤаΠ಍΋٬ҔȨኻ࿉ࡺǴڥаᖄ࿉(Union)ᆀׯ
11 ҁЎ܌ගϷኻݤࢪଣϐ࣬ᜢਢٯǴऩٚࣁථҁచऊғਏ(2009ԃ 12Д 1 В)߻Ǵݮ߾Ҕਢٯύ
ᙑޑኻݤࢪଣ(European Court of Justice)аϷಃ΋ቩݤଣ(Court of First Instance, CFI)ϐӜᆀǶฅ
ԶǴٚථҁచऊғਏࡕǴచऊύೕۓኻ࿉ݤଣ(The Court of Justice of the European Union)х֖ኻ
৥(Specialized courts)Ƕҁݤଣ(the General Court)ǴаϷ஑཰ݤଣ(The Court of Justice)ǵද೯ݤࢪ
ЎࣁΑ܂చऊύϐኻ࿉ݤଣᆶኻݤࢪଣషౄǴࡺஒచऊύගϷϐ“The Court of Justice”௦ҔȨኻࢪ
 ଣȩǶݤ಍΋ҔȨኻ࿉߾The Court of Justice of the European Union”Ǵ“ࡰଣȩᙑᆀǴԶऩచऊݤ
12 ኻࢪᖄ࿉ന߃வ 1951ԃҗݤǵቺǵကǵ಻ǵКǵᐽϤ୯܌ᛝ࿿ޑȠЃᎿచऊȡԋҥኻྡࢪᒳ
Ӆӕᡏ(Treaty Establishing the European Coal and Steel Community, ECSCǴ යज़ࣁ 50ԃǴςܭ 2002
ԃΎДಖЗ)Ǵϐܭࡕ 1957ԃԜϤ୯ΞᛝؒঁٿۓԖයज़ޑచऊǴϩձࣁȠኻࢪ࿶ᔮӅӕᡏచऊȡ
(Treaty Establishing the European Economic Community, EEC)کȠኻࢪচηૈӅӕᡏచऊȡ(Treaty 
Establishing the European Atomic Energy Community, EAEC܈ EuratomǴԜٿచऊΞ಍ᆀȠᛥଭచ
ऊȡ)ǶᝩϐǴࣁीฝኻࢪϣ೽ൂ΋ѱ൑ֹޑԋǴܭ 1986ԃᛝۓȠൂ΋ኻݤࢪȡ(Single European 
Act, SEA)ǹܭ٠ 1992ԃᛝۓȠଭථࠟլచऊȡǴΞᆀȠኻࢪᖄ࿉చऊȡ(Maastricht Treaty on European 
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рٰ߈ޑයǵύයǵߏکයޑ᏾ӝҞ኱ᆶၸำǴ۶Ԝ໔࣮՟ԖձǴ

ჴΞ࣬ೱࣁ΋ࡓݤજ ǶׇќѦǴኻ࿉ݤଣԐӧ 1963ԃ Van Gend en 

Loos ਢ131964کԃCosta v ENELਢ14ޑղ،ύឍॊԖᜢኻ࿉ݤޑ

੝ቻԖӵΠ൳ࡓݤޑኻ࿉ჴ፦ޕ௢ፕёޑଣݤ੝ቻǶவኻ࿉ࡓ

ᗺǺ15 

 

൦ȃ ಢᙑ๖ᄺޟ౅ӫ዁Ԓ 
 

ኻࢪᖄ࿉ޑಔᙃ่ᄬΏځ٩ࢂᄽ຾ၸำ܌ᛝޑచऊᡏسԶ೛

࿼ǴڀځԖ୯ৎᡏڋϐ܄፦Ǵ཮঩୯аጌ่చऊޑБԄǴԋҥኻ

ᖄ࿉Ǵ٠ஒ೽ϩЬ៾౽ᙯ๏ኻ࿉Ǵҗኻ࿉ᐒᜢՉ٬೭٤ᙍ៾Ƕ16ࢪ

ኻ࿉ಔᙃϣϐѤεЬाᐒᄬϩࣁǺኻ࿉౛٣཮(Council)Ǵࣁ୯ৎ

ж߄চ߾Ǵж߄཮঩୯۬ࡹǴࣁ٠ЬᏤȨѦҬᆶӼӄࡹ฼ȩϷȨљ

ᐒᜢǴࡹՉࣁ཮(Commission)ہਡЈӦՏǹ୺ޑӝբȩࡹᄤϣݤ

җݯࡹǵ࿶ᔮǵѦҬࢲ୏฻ޑ஑ৎಔԋǴёᒏࣁኻࢪ಍ӝว৖ၸ

ำύޑଭ ǴၲЪࣁኻ࿉ݯ౛ᐒޑڋਡЈՏ࿼ǹ17ኻࢪ᝼཮(European 

Parliament)Ǵځ᝼঩ࢂҗ཮঩୯ޑᒧ҇ޔௗᒧᖐౢғǴӅӕՉ٬

ҥݤ៾ǹനࢂࡕኻ࿉ݤଣ(the Court of Justice of the European 

Union )ǴՉ٬ኻ࿉ޑљݤ៾Ƕ 

 

ኻ࿉ޑಔᙃ่ᄬϣԖ໺಍୯ৎکද೯Ϧ҇ޑж߄ǴΨԖኻࢪ

                                                                                                                    
Union, TEU)ǴኻࢪӅӕᡏ҅ԄᗌΕኻࢪᖄ࿉ޑ໘ࢤǴډΑ 2009ԃ҅ԄғਏϐȠٚථҁచऊȡύǴ
಍΋ஒӅӕᡏ(Community)ϐӜᆀׯԋᖄ࿉(Union)ǶࡺԶҁЎӧ࣬ᜢȠٚථҁచऊȡύϐచЎߥ
੮Ȩኻࢪᖄ࿉ȩӜᆀǴᙁᆀȨኻ࿉ȩǴՠԿܭচٰኻࢪӅӕᡏచऊϐ೽ϩߥ੮ȨӅӕᡏȩϐӜᆀǶ 
13 Case 26/62, Van Grand en Loos [1963], ECR 1; 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61962J0026:EN:PDF (visited on 
2011.06.17) 
14 ୖ᎙ Case 6/64, Costa v ENEL [1964], ECR 585. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61964J0006:EN:PDF (visited on 
2011.06.17) 
15 ୖԵමзؼ๱Ǵ҇ 83ԃǴȠኻࢪᖄ࿉ᆶ౜ж୯ሞݤȡǶѠчᑜǺד΋рހǴ। 33Ƕ 
16 ୖ᎙ഋ᜽ী๱Ǵ҇ 95ԃǴȠኻࢪᖄ࿉ݤᆒကȡǶѠчǺཥᏢ݅рހǴ। 39Ƕ 
17 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 201Ƕ 
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Ӆӕᡏచऊಃࢪ΋ᅿషӝ่ᄬǴЪ٩ᏵኻޑдΚໆуΕځ཮ޗ

281చೕۓȨኻࢪӅӕᡏڀԖࡓݤΓ਱ȩǴ18аϷಃ 282చϐೕۓ

ȨኻࢪӅӕᡏܭӚ཮঩୯ϣځ٩ϣ୯ݤϐݤΓೕ٦ۓԖനቶϐ៾

ΚૈΚ(legal capacity, capacité juridique)ǴЀа߯ڗள܈ೀϩ୏

ౢǵό୏ౢǴ٠ளࣁນ೜ำׇϐ྽٣ΓǶၲࣁԜҞޑǴӅӕᡏҗ

୺ہ཮ж߄ϐȩǹ19ӆޣǴኻࢪᖄ࿉வᛥଭచऊډѭථచऊǴӆډ

ٚථҁచऊ҅ԄۓӜࣁኻࢪᖄ࿉Ǵ΢ॊޑᐒᜢӧಔᙃک៾ज़΢೿

଺Α࣬྽ޑঅ҅ׯک຾Ǵаቚу۶Ԝϐ໔ڐޑፓک܄ၮբޑਏ౗Ƕ 

 

ຯȃ ҳݲᇄؚ๊ޟՌкܒ 
 

வ୯ሞಔᙃޑჴ፬ٰ࣮Ǵ྽،฼کቩ᝼ޑᐒᄬຫٰຫᖿӛӭ

ኧޑ،߄БԄǴځӧࢌ΋ำࡋ΢൩ቚமΑԜಔᙃޑԾЬ܄Ƕ20ኻ

ޑݤҥک฼،ځΟ៾ϩҥǴޑѤεᐒᄬǴౣ՟౜ж୯ৎޑᖄ࿉ࢪ

ԾЬ׳܄ຬຫځдޑ୯ሞಔᙃǴ٠ЪԖځᝄஏޑ،฼کҥݤำ

ׇǶ21೸ၸచऊࡌ܌ҥޑӅӕཀד΢Ǵኻࢪᖄ࿉܌ว৖рٰݤޑ

ೕࡓݤޑԋ΋঺Ծρ׎Бӛᗌ຾ǴЪޑݯ຾΋؁රԾ׳ೕጄࡓ

ጄǴӚ཮঩୯ҭஒځЬ៾೽ҽ፟ϒኻ࿉ᏱԖԾЬޑҥݤ៾ज़Ǵ٠

ӧచऊғਏޑӕਔǴΨ೏Ӛ཮঩୯ϣϯځࣁ୯ϣࡓݤǴځࣁ٠୯

ϣӚભݤଣ܌፾ҔǶ22 

 

ኻ࿉ݤϐᐱ੝܄ᆶԾЬ܄ЬाٰࢂԾܭ཮঩୯ϐ೽ϩЬ៾౽

ᙯǴ፟ϒኻ࿉୷ᘵచऊᐱ੝ϐ܄ࡓݤ፦຾Զ׎ԋ੝ਸϐڋࡓݤ

ଣݤજׇǴЪኻ࿉ࡓݤΠϐ΋ཥݤ୯ሞࣁёᒏݤԶǴኻ࿉ࡺǴࡋ

                                        
18 ୖ᎙ЦੀሑЬጓǴ҇ 95ԃǴȠኻࢪᖄ࿉చऊᆶኻࢪӅӕᡏచऊ᝿ЎϷख़ाୖԵЎҹȡǶѠчǺ
ᑣᝳკਜϦљǴ। 249Ƕ 
19 ӕ΢ຏǶ 
20 ӕຏ 14ǴමзؼǴ߻ඟਜǴ। 34-35Ƕ 
21 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 328Ƕ 
22 ӕຏ 13, Costa v ENEL [1964], ECR 585. 
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ӧຊ،ਢҹਔǴҭ཮ජҔ୯ሞݤϐೕጄ܈୯ሞݤচ߾Ƕ23ќѦǴ

ኻ࿉ݤҭᐱҥܭ཮঩୯୯ϣݤǴ24ኻݤࢪଣό໻ዴᇡኻ࿉ݤᆶ཮

঩୯ٿࣁࡓݤᅿόӕϐࡓݤજׇǴ25཮঩୯׳όૈජЇځ୯ϣݤ

ٰ࣌᝻܈ჹלኻ࿉ݤǶ26 

 

୤ȃ ᐿ੫ޟѧݲᡝڙ 
 

ӧኻࢪᖄ࿉᏾ᡏљࡋڋݤϣǴନΑݤଣޑಔԋǵຊ،ำׇک

፾Ҕࡓݤޑసྍ฻Бय़Ǵځᐱ੝܄ϸࢀӧљݤᐒᜢфૈޑቶ܄ݱ

ݤ཮঩୯୯ϣځଣᆶݤфૈǴаϷኻ࿉ݤ೷ޑݤٯǵղ܄ڋமک

ଣϐڐፓᆶᖄᛠǶኻ࿉ݤଣჹځ཮঩୯ޑᆅᗄ៾ᗨࢂа཮঩୯р

ޑଣݤ཮঩୯٠ؒԖႽᖄӝ୯୯ሞޑᖄ࿉ࢪ୷ᘵǴՠኻࣁԾᜫܭ

ᆅᗄΠǴёаᡣ཮঩୯ԖගрȨٯѦచීȩޑ៾ज़Ǵ཮঩୯ӧᛝ

࿿చऊਔόૈ଺ҺՖߥ੮Ǵନߚ࿶ၸകำޑঅׯำׇǶ27ӢԜǴ

ኻ࿉ࢂࡋڋࡓݤޑਥᏵచऊԶബ೛ǴЪᐱҥܭ཮঩୯ࡋڋࡓݤޑ

ϐѦǶ 

 

ኻ࿉ݤଣό໻ڀԖ୯ሞݤଣ܄ޑ፦ǴӕਔΞঋڀԖᖄٖݤ

ଣǵՉݤࡹଣǵද೯҇ݤ٣ଣǴаϷ໤঩Չݤࡹଣޑӭᅿឦ܄Ƕ28

ନ୷ᘵచऊѦǴӅӕᡏచऊಃ 249చҭೕۓǴȨࣁ୺Չځᙍ୍ᆶҁ

చऊ࣬ᜢϐೕۓǴኻࢪ᝼཮ᖄӝ౛٣཮ǵ౛٣཮ᆶ୺ہ཮Ǵۓڋ

ೕ٠߾Ⴇթࡰзǵ଺ԋ،ۓǴගрࡌ᝼܈ଌၲཀـȩǴ29ჹ᏾ᡏک

                                        
23 Цੀሑ๱Ǵ1997ǴȠኻࢪӅӕᡏݤᕴፕȡǶѠчǺΟ҇Ǵ। 174Ƕ 
24 ӕຏ 12ǴCase 26/62, Van Grand en Loos [1963], ECR 1. 
25 See Case 13/61, Kledingverkoopbeddrijf de Uitdenbogerd v Robert Bosch GmbH [1962], ECR 50, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61961J0013:EN:PDF (visited on 
2011.06.17)  
26 ӕຏ 13ǴCase 6/64, Costa v ENEL [1964], ECR 585. 
27 ӕຏ 14ǴමзؼǴ߻ඟਜǴ। 35~37Ƕ 
28 ӛ߻Ǵ2007ԃǴȨኻݤࢪଣ؁߃ຊ،ࡋڋຑॊȩǴȠݞчݤᏢȡǴಃ ಃϤයǴ।ڔ25 158-159Ƕ
Ξے؇ـᡫǴ1996ǴȨኻࢪᖄ࿉ࡓݤޑᆶКၨݤᏢȩǴȠύ୯ݤᏢȡǴಃ 1 Ǵ।ڔ 96Ƕ 
29 ӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 222Ƕ 
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཮঩୯ࣣڀԖޔௗޑਏΚǶ 

 

ဓȃ ଒ྛޟᐿҳܒ 
 

ӧ౜Ϟޑ೚ӭ୯ሞಔᙃၮբύǴځ࿶຤ٰྍӭ٩ࢂ᎞ځԋ঩

୯ޑᇡᛦ܈ਈշǴԶ೭࣬྽ำޑࡋज़ڋΑځӚԾಔᙃޑว৖ᆶࢲ

୏Ǵջࢂ٬ᖄӝ୯೭ኬӄౚޑ܄୯ሞಔᙃǴόխΨ཮ၶځډ཮঩

୯όࡪਔᛦ຤ึޑნр౜Ƕኻࢪᖄ࿉ӧ೭Бय़൩Ԗཥޑբݤа༅

໣࿶຤ǹନΑ໒ۈϐ߃җ཮঩୯ྣКٯᇡᛦ཮຤Ǵ౜Ϟޑኻ࿉ς

ว৖ԿёаԖᐱҥޑ଄ྍԏΕǴٯӵǺၭ཰ิǵᆶಃΟ୯ޑ຾р

αຩܰᜢิǵڙ٦཮঩୯ޑ೽ҽቚॶิ฻Ƕ30 

 

಑Π࿽  ዉࢸᖒ࿗ݲϞྛݲஅᙃ 
 

୷ҁ΢Ǵ܌ᒏޑȨྍݤȩ(legal source)ǴԖٿᅿཀࡘǺ΋ࡰࢂ

চޑచЎ(legal provision)р౜ࡓݤচཀ(original meaning)Ǵҭջځ

Ӣ܈೷ݤϐ୏ᐒǹќ΋ᅿཀࡓݤࡰࢂ߾ࡘϐڀᡏϯ(embodiment)

ᆶਥྍ(origin)Ƕ31ኻ࿉చऊ္٠ؒԖܴዴޑచීٰբࣁኻ࿉ݤݤ

ՖǴӢԜǴԖᜢኻ࿉ࣁቫભޑྍݤݤϩᜪǴΨؒԖዴҥኻ࿉ޑྍ

཮ࢂ܈Ң(indications)ǵࡰ΋٤ޑٮග܌೸ၸచऊࢂϐዴҥྍݤݤ

঩୯ᆶኻ࿉ᐒᄬࡌ܌ҥޑჴ፬ᄍٯ(practices)ǴаϷኻ࿉ݤଣϐղ

ٰ(case law)ݤٯਢޑԋ׎܌ٯ  җٰǶྍݤϐݤኻ࿉ۓշዴڐ

 

ྗԜǴதҔޑኻ࿉ྍݤݤϐϩᜪԖǺԋЎྍݤ(written sources)

ᆶόԋЎྍݤ(unwritten sources)ǹϣ೽ྍݤ(internal sources)ᆶѦ

                                        
30 ӕຏ 14ǴමзؼǴ߻ඟਜǴ। 38Ƕ 
31 Klaus-Dieter Borchardt, 2010, The ABC of European Union law, Luxembourg: Publications Office 
of the European Union, p. 80. 
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೽ྍݤ(external sources)ǹаϷЬाྍݤ(primary sources)ᆶԛाݤ

ྍ(secondary sources)Ƕ 

 

΋૓ٰᇥǴቶကϐኻࢪᖄ࿉ݤϐྍݤх֖Αኻ࿉ϐബۈచऊ

Ϸߕځҹ(annexes)ǵ᝼ۓਜ(protocols)ǵኻࢪᖄ࿉܈཮঩୯ᆶಃΟ

୯܈୯ሞಔᙃǴҭ܈ኻ࿉཮঩୯۶Ԝϐ໔܌ᛝुϐ୯ሞۓڐ

(International Agreement)ǵаϷኻ࿉ᐒᜢ܌ႧѲϐࢴғݤǵ΋૓ݤ

୷ྍݤϐݤኻ࿉ࢂϷ୯ሞಞᄍ฻Ǵ೿ݤٯଣϐਢݤࢪǵኻ߾চࡓ

ᘵ(ӵკ 2-1)Ƕ੟ကϐኻࢪᖄ࿉ݤϐ߾ྍݤёϩࣁǺЬाྍݤ(Ξ

ᆀ୷ᘵྍݤ)ᆶԛाྍݤ(Ξᆀࢴғ़܈ྍݤғྍݤ)Ƕᆕӝ΢ॊޑ

ϩᜪБԄᙁϯϐǴኻ࿉ྍݤݤёаᘜᜪࣁаΠ൳ᅿٰ௖૸Ǻ32  

 

൦ȃ кौྛݲ(primary sourcesȂάᆎஅᙃనघ) 

 

ኻ࿉ݤϐЬाԋЎࢂྍݤҗచऊᄬԋǴ೭٤చऊёᒏኻࢪᖄ

࿉చऊϐ΢ቫ่ᄬ(ӵკ 2-1)Ǵҭࢂኻ࿉ݤቫભന΢ቫϐ୷ҁݤǴ

ӢԜЬाྍݤՏ໘ଯܭԛाྍݤǴԶԛाྍݤόё࣌᝻Ьाݤ

ྍǶӆޣǴኻ࿉ڀݤԖࡓݤϐᓬຫ܄(supremacy)চ߾Ǵҭջԛा

ᓬຫࡓݤǶ33ԜࡓݤکݤԖ୯ϣϐᏦ܌Ӛ཮঩୯ܭϐਏΚଯྍݤ

з(act)ݤ཮঩୯аҺՖ΋చ܈όϢ೚ኻ࿉ᐒᜢࢂӧኻ࿉చऊύ܄

ٰჴ፬(practice)܈ অׯచऊϐೕۓǴନߚᒥൻኻ࿉చऊಃ 48చ34

ೕۓԖᜢঅׯచऊϐำׇೕک߾БԄǴωૈჹచऊ଺ҺՖϐঅ

҅ǴԜᗺӧ Defrenneਢϐղ،ύǴኻݤࢪଣց،а 1969ԃᆢΨ

યచऊݤϦऊಃ 39చԖᜢঅׯచऊϐೕٰۓঅׯኻ࿉ϐచऊǶ35 

                                        
32 Alina Kaczorowska, 2009, European Union Law, New York: Routledge-Cavendish, pp. 204-205. 
33 ӕຏ 13ǴCase 6/64, Costa v ENEL [1964], ECR 585. 
34 ٩Ᏽኻࢪᖄ࿉చऊಃ 48చϐೕۓǴኻࢪᖄ࿉ϐచऊঅ҅ਢ໪җ཮঩୯܈۬ࡹ୺ہ཮ӛ౛٣཮
ගрࡕǴҗ౛٣཮є໒۬ࡹ໔཮᝼Ӆӕ૸ፕచऊϐঅ҅ਢǴϐࡕᗋሡҬҗӚ཮঩୯ځ٩୯ৎϐᏦ
 ঑ำׇωૈғਏǶץԋֹۓೕݤ
35 Case 43/75 Defrenne [1976], ECR 455. 
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ЬाЬाЬाЬा    

 ǺǺǺǺྍݤྍݤྍݤྍݤ

ബۈϐ୷ᘵచऊ 

֖࣬ᜢϐঅ҅చऊǵ 

    ᝼ۓਜǵߕуϐϦऊǵ 

  ཥ཮঩୯уΕϐ،᝼ਜ 

҂೏х֖ӧЬा 

 ߾΋૓চޑݤύϐӅӕᡏྍݤ

Ӆӕᡏ܌ᛝुϐ୯ሞۓڐ 

ԛભྍݤǺೕ߾ǵࡰзۓ،ک 

ံкྍݤǺ཮঩୯ϐ໔ߦࣁ຾ 

ӅӕᡏҞ኱܌ᛝुϐ୯ሞచऊǴ 

 Ƕࡼ௛ޑ௦Ҕ܌ΠࢊಃΟЍکಃΒک

 

კ 2-1Ǻ ኻ࿉ྍݤϐቫભǺ 

ၗ਑ٰྍǺAlina Kaczorowska, 2009, European Union Law, New York: 

Routledge-Cavendish, p. 246. 

 

ќѦǴҗ؂ঁܭచऊҁي஥Ԗ่ᄬ܄চ߾Ǵ؂ঁ่ᄬ܄চ߾

ჹܭኻ࿉ݤϐೕጄԖ๱ਥҁ܄ϐཀကǴЪኻ࿉ݤଣΨעӅӕᡏచ

ऊಃ 220చዴᇡޑǴόڙѦٰ༈ΚυੋޑљݤԾݯচ߾ΨયΕ่

ᄬ܄চ߾ǴӢࣁ೭٤চࣣ߾ԖٛЗр౜ࡓݤᅅޑࢰଯભྗ߾Ƕ36ኻ

ǴӅӕᡏచऊಃޣᜢעϐݤᄽჹኻ࿉תଣΨݤࢪ 300చ፟ϒኻࢪ

ӅӕᡏᆶಃΟ୯ጌ่ϐ୯ሞࢪΑႣٛኻࣁࢂଣϐᒌ၌ᆅᗄ៾൩ݤ

                                                                                                                    
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61975J0043:EN:PDF (visited on 
2011.06.17) ; ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 208. 
36 ୖԵ஭ৱ҇᝿ǴMattias Herdegenচ๱Ǵ҇ 95ԃǴȠኻݤࢪȡǶѠчᑜǺॡդрހǴ। 155Ƕ 
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଺рۓڐ౛٣཮ჹԜ୯ሞߡǴջۓచऊϐೕۈϸኻ࿉ϐബၴۓڐ

ϐ،ۓ(decision)ҭόૈᆶബۈచऊ࣬࣌᝻Ƕ37 

 

၁ॊϐǴኻ࿉ݤύޑЬाྍݤёϩࣁǺ 

 

ΙȃέএஅᙃഺۖనघȞfounding TreatiesȟȈ 

1. 1951ԃϐኻྡࢪᒳӅӕᡏచऊȐthe ECSC TreatyȑǴΞᆀ

ЃᎿచऊ(Treaty of Paris)ǹ 

2. 1957ԃϐኻࢪ࿶ᔮӅӕᡏచऊ(the EEC Treaty)ǴΞᆀࣁᛥ

ଭచऊ(Treaty of Rome)ǹ 

3. 1957 ԃ ϐ ኻ ࢪ চ η ૈ Ӆ ӕ ᡏ చ ऊ (the EURATOM 

Treaty)Ǵҭᆀࣁᛥଭచऊ(Treaty of Rome)Ƕ 

 

ӧኻ࿉ݤύǴёᙖҗኻ࿉ݤଣޑ΋٤࿶ڂਢٯղ،Ǵܴқዴ

ҥ೭Οঁബۈచऊᐱ੝ϐӦՏᆶ੝፦ǴᘜયӵΠǺ 

 

ȞΙȟᏴܒݲҏ፴Ȟconstitutional natureȟ 

 

ӧ 1963ԃ Van Gend en Loosਢ38ޑղ،ύǴኻ࿉ݤଣ൩ς߄

ܴኻ࿉ϐ୷ᘵచऊ܄፦ᆶ໺಍୯ሞݤ΢ϐచऊԖ܌όӕǴځᇡࣁ

ኻ࿉ϐ୷ᘵచऊό໻ࣁ཮঩୯ϐ໔ബ೛Α࣬ϕϐ໔ೢޑҺᆶက

୍Ǵࣁ׳Ӆӕᡏࡌҥ΋ঁཥޑ୯ሞݤϐࡓݤજׇǶӢԜǴచऊϐ

ख़ा׳܄യܭ཮঩୯ϣ୯Ǵҭԋࣁ཮঩୯ࡓݤᝩ܍(legal heritage)

ϐ΋೽ϩǶ39 

                                        
37 Case C-327/91, France v Commission [1991], ECR I-3641. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61991J0327:EN:PDF (visited on 
2011.06.17) 
38 ӕຏ 12ǴCase 26/62, Van Grand en Loos [1963], ECR 3.  
39 Frank Emmert, 2000, European Union Law: Cases, The Hague: Kluwer Law International, p. 16; ӕ
ຏ 31ǴAlina Kaczorowska, op. cit., p. 207. 
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ӧ 1983ԃޑ Les Vertsਢ40ύǴݤଣዴᇡኻࢪӅӕᡏచऊࢂӅ

ӕᡏϐȨ୷ҁᏦകȩ(basic constitutional charter)ǴЪኻ࿉ݤଣӧځ

ཀـਜ Opinion 1/91ύǴӢࣁӅӕᡏచऊޑᐱ੝ҁ፦Ǵݤଣ๊ܔ

Ҕ ှ ញ Ӆ ӕ ᡏ చ ऊ ޑ Б Ԅ ٰ ှ ញ ୯ ሞ ڐ ۓ (international 

agreements)ǶӢࣁӧԜኻࢪ࿶ᔮ୔ۓڐύόૈࡌҥషӝݤޑଣᆅ

ᗄ៾Ǵኻ࿉ݤଣᏼЈ཮ӢԜቹៜځჹӅӕᡏచऊှញϐ΋ठ܄ᆶ

ϐۓڐ୯ሞࢂӅӕᡏచऊࣁଣᗨᇡݤਜύǴـЪӧཀݩǹ܄ᒋک

ޑዴҥ׳୷ҁᏦകǴ೭ޑӅӕᡏࢂҭ߾চࡓݤܭԄև౜Ǵՠ୷׎

ӅӕᡏచऊޑȨᏦകȩཷۺǶ41 

 

КଆќѦঁٿബۈచऊǴኻࢪӅӕᡏచऊ(EC Treaty)՟Яࢂ

നԖ҅྽౛җ (justification)ёа೏ຎࣁኻ࿉ݤύϐ୷ᘵޑ

(fundamental)ǴΨࢂදၹޑ(general)చऊǴӢࣁ྽ኻྡࢪᒳӅӕᡏ

చऊکচηૈచऊϐೕጄ໻఼ᇂӧ΋٤੝ۓѱ൑ਔǴӅӕᡏచऊ

߾চࡓݤ΋૓ޑᜢ୍࣬ܺکࠔԖౢ܌ᇂΑӅӕᡏѱ൑ϣ఼ࢂ߾

(general principles)Ƕ42 

 

ȞΠȟనघϞՌкܒȞautonomyȟ 

 

ӧΟঁബۈచऊύǴᗨฅനදၹޑ܄చऊ(general treaty)ࢂӅ

ӕᡏచऊ(EC Treaty)ǴฅԶǴਥᏵӅӕᡏచऊಃ 305చϐೕۓǴ

                                        
40 See Case 294/83 , Les Verts [1983], ECR 1339, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61983J0294:EN:PDF (visited on 
2011.06.17); ӕຏ 38ǴFrank Emmert, op. cit., p. 3; ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 207. 
41 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 207; Opinion 1/91[1991], ECR I-6079, [Re First EEA 
Agreement--pursuant to the second subparagraph of Article 228 (1) of the Treaty], 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61991V0001:EN:PDF (visited on 
2011.06.17).ӧԜҽᜢܭኻࢪ࿶ᔮ୔ࡓݤޑۓڐཀـਜύǴჹܭషӝݤޑଣᆅᗄ៾Ǵջҗኻ࿉ݤଣ
ϐ۔ݤᆶኻࢪԾҗຩܰ୔۔ݤޑӅӕಔԋǴঃऩኻ࿉ݤଣௗڙԜۓڐϐచීೕۓǴஒᄬԋჹӅӕ
ᡏచऊϐঅׯǶӆޣǴኻݤࢪଣᇡࣁǴҗӸӧܭӅӕᡏᡏڋѦޑཥຊղᐒᄬ܌଺рϐຊ،Ǵ཮ჹ
ኻ࿉ݤଣϐຊղ೷ԋӅӕᡏచऊಃ 220చ܌ගϷϐཞ্ǴԶԜཞ্КჹȨӅӕᡏࡓݤϐ୷ᘵȩޑ
ཞ্ᗋڀ׳දၹ܄Ƕӕຏ 35Ǵ஭ৱ҇Ǵ߻ඟਜǴ। 156-157Ƕ 
42 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 208. 
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ӅӕᡏచऊόૈཞϷኻྡࢪᒳӅӕᡏచऊکኻࢪচηૈӅӕᡏచ

ऊǶӢԜǴࣁΑᆢៈచऊϐԾЬ܄ԶقǴኻ࿉ݤଣӧ 1962 ԃϐ

Fruit & Vegetable Confederation v Councilਢ43ύǴݤଣ๊ܔ൩Ӆӕ

ᡏచऊಃ 230చԖᜢഋॊ៾(locus standi)ϐೕۓΠǴΨჹྡᒳӅӕ

ᡏచऊϐచී଺׳Ծҗޑᜪ௢፾ҔǶӆޣǴኻ࿉ݤଣӧ 1960ԃϐ

Hauts Fourneaux de Givors v High Authorityਢ44ύᇡࣁǴ؂ԛӧ൩

ኻྡࢪᒳӅӕᡏచऊ੝ਸϐЬᚒϣ৒ᄇۭӦۓڋೕകਔǴ೿཮ஒ

Ӆӕᡏచऊϐ፾Ҕ௨ନӧѦǶ45 

 

ᗨฅ೸ၸኻ࿉ݤଣޑ΋٤ղٯǴዴჴ׳уዴᇡബۈచऊӧኻ

࿉ݤύЬाྍݤϐӦՏǴฅԶԖਔࣁΑ٬ኻ࿉ݤϐ಍΋

(uniformity)ளаᆢ࡭Ǵঃऩځύ΋ঁബۈచऊϐచීೕۓԖኳጋ

ϐೀǴݤଣ཮аќ΋ঁచऊύϐ࣬՟ՠၨࣁమཱϐచීࣁЬٰᜪ

௢ှញၨόܴዴϐచऊޑచීǶ྽ฅǴ೭ኬޑ଺ݤόёᗉխ཮໔

ௗઇᚯΑ؂΋ബۈచऊϐԾЬ܄Ƕٯӵӧ 1962 ԃϐ Geitling ਢ

ύǴݤଣЬ஭ྡᒳӅӕᡏచऊಃ 65చϐೕۓёаਥᏵӅӕᡏచऊ

ಃ 81చٰ௢ፕаளډ໔ௗЍ࡭(indirect support)Ƕ46 

 
Ȟέȟ၄ٗᚓᅓȞfilling the gapȟ 

 
                                        
43 Joined Cases 16/62 and 17/62, Confédération Nationale des Producteurs de Fruits et Légume and 
Others v Council [1962], ECR 471. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61962J0016:EN:PDF (visited on 
2011.06.17);  
44 Joined Cases 27-29/58, Hauts Fourneaux de Givors v High Authority [1960], ECR 241, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61958J0027:EN:PDF (visited on 
2011.06.17);  
45 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 207 
46 Case 13/60 Geitling, Ruhrkohlen-Verkaufsgesellschaft mbH and Others v High Authority [1962], 
ECR 83, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61960J0013:EN:PDF 
(visited on 2011.06.17). চۅߓථ੝Ϗచऊಃ 85చϐঅ҅Ǵѭථచऊಃ 81చǶচਢղ،ϐमЎǺ
“Although clearly the Treaty establishing the European Economic Community cannot provide a 
decisive answer in the present case, it does give some indirect support to the applicants' argument, in so 
far as Article 85(3) of that Treaty, which deals with matters analogous to those governed by Article 65 
of the Treaty establishing the European Coal and Steel Community, …” 
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Ӆӕᡏచऊ೏ຎࣁബۈచऊύനදၹϐచऊǴঃऩ੝ਸచऊ

(specific Treaty)ϐచීჹ٤ࢌ੝ਸ᝼ᚒϣ৒ϐೕۓԖόىਔǴё

٩ᏵӅӕᡏచऊ܈Ӆӕᡏచऊϣ܌ೕۓϐԛભҥݤ(secondary 

legislation)௛ࡼǴӧӅӕᡏచऊϐှញ΢Ǵёаόሡ௦ҔҺՖᖂ

ਜـଣཀݤдచऊύϐᚅᅅǶԜᅿБԄӧځᔆံٰࡼ੝ձ௛܈ܴ

Opinion 1/9447ύ೏уаዴۓǴԶЪኻ࿉ݤଣӧ 1987ԃϐ Deutsche 

BabcockਢύҭᇡࣁǴ٩ᏵӅӕᡏచऊಃ 305చಃ 1 ໨ϐೕۓǴ

ӅӕᡏచऊόૈཞϷྡᒳӅӕᡏచऊǴӢྡࣁᒳӅӕᡏచऊࣁࢂ

ΑྡᒳϐӅӕѱ൑ޑၮՉԶ೛ҥǹՠࢂǴঃऩੋϷਢҹ᝼ᚒϐచ

ځӅӕᡏచऊϷ߾٠ؒԖ೏ೕጄӧྡᒳӅӕᡏచऊύǴ߾ೕ܈ී

చී߾ё፾Ҕܭ୺ՉྡᒳӅӕᡏచऊ఼܌ᇂϐ᝼ᚒޑόىǶ48 

 

ΠȃஅᙃనघϞቨॏᇄও׽ 

 

1. 1965ԃϐӝٳచऊԃϐӝٳచऊԃϐӝٳచऊԃϐӝٳచऊ(the Merger Treaty)ǴջΟঁബۈచऊ

่ӝ಍΋ኻ࿉ϐࡓݤᡏسǴό໻ΟঁӅӕᡏӅҔ܌Ԗޑᐒ

ᄬǴኻ࿉ᡏڋϣϐљݤ៾җኻݤࢪଣ୺ՉǴ٠Ъݤଣӧှ

ញచऊਔǴ೯தჹΟঁӅӕᡏ௦ڗ΋ठޑচ߾ǹ49 

2. 1986ԃϐኻൂࢪ΋ݤԃϐኻൂࢪ΋ݤԃϐኻൂࢪ΋ݤԃϐኻൂࢪ΋ݤ(the Single European Act)ǹǹǹǹ50 

3. 1992ԃϐଭථࠟլచऊԃϐଭථࠟլచऊԃϐଭථࠟլచऊԃϐଭථࠟլచऊ(Treaty of Maastricht)ǴΞᆀࣁኻ

 ᖄ࿉చऊ(Treaty on European Union)ǹࢪ

                                        
47 Opinion 1/94 [1994], ECR I-5267, [Competence of the Community to conclude international 
agreements concerning services and the protection of intellectual property-- Article 228 (6) of the EC 
Treaty]. http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994V0001:EN:PDF 
(visited on 2011.06.17) 
48 Case 328/85, Deutsche Babcock Handel GmbH v Hauptzollamt Lübeck-Ost [1987], ECR 5119. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61985J0328:EN:PDF 
49 Ѐځኻݤࢪଣᇡࣁӵ݀΋ঁӅӕᡏᐒᄬਥᏵ܌ԖΟঁബۈచऊӕਔբࣁǴݤଣளਥᏵҺՖ΋చ
ऊ፟܌ϒϐᆅᗄ៾ٰ଺љݤቩࢗ(Judicial Review)ǶSee, e.g. Meroni v. High Authority, Case 9/56, 
[1957-58] ECR 133, 140-1; Campolongo v. High Authority, Case 27, 39/59, [1960] ECR 391, at 405, 
417-18; Geitling v. High Authority, Case 13/60, [1962] ECR 83, 102; Luxembourg v. Parliament, Case 
230/81, [1983] ECR 255. ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। ।ک345 401Ƕ 
50 ൂ΋ኻݤࢪϐϣ৒ߚ٠ӄฅࢂኻ࿉ݤϐݤ Ǵྍځύ൩ኻݯࡹࢪӝբϐԖᜢѦҬࡹ฼࣬ޑᜢӝբ
ೕۓ൩όឦܭኻ࿉ݤǴԶѝࢂ཮঩୯ϐ໔ឦܭ୯ሞݤ΢ϐచऊ܄፦Ƕ 
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4. 1997ԃϐۅߓථ੝Ϗచऊԃϐۅߓථ੝Ϗచऊԃϐۅߓථ੝Ϗచऊԃϐۅߓථ੝Ϗచऊ(Treaty of Amsterdam)ǹǹǹǹ 

5. 2001ԃϐѭථచऊԃϐѭථచऊԃϐѭථచऊԃϐѭථచऊ(Treaty of Nice)ǹǹǹǹ 

6. 2007 ԃϐٚථҁచऊԃϐٚථҁచऊԃϐٚථҁచऊԃϐٚථҁచऊ(Treaty of Lisbon)ǴΞᆀׯॠచऊ

(the Reform Treaty)Ƕ 

 

έȃڍԩϞႱᆗనघ51 

 

1. 1970ԃϐႣᆉచऊԃϐႣᆉచऊԃϐႣᆉచऊԃϐႣᆉచऊ(the Budgetary Treaty of 1970)ǺԜႣ

ᆉచऊܭᐽහൕᛝुǴЬाࢂঅुԖᜢኻࢪӅӕᡏϐ೛

ҥǵаϷኻࢪӅӕᡏϐൂ΋౛٣཮(single Council)ᆶൂ΋

୺ہ཮(single Commission)ϐ೛ҥ฻࣬ᜢ܌ە٣ᛝुϐႣ

ᆉచऊǴ٬ளኻࢪӅӕᡏϐ଄ྍளаᐱҥԾЬǶ 

2. 1975ԃϐႣᆉచऊԃϐႣᆉచऊԃϐႣᆉచऊԃϐႣᆉచऊ(the Budgetary Treaty of 1975)ǺǺǺǺԜႣ

ᆉచऊुܭ 1977ԃ҅ԄғਏǴନΑբࣁ೛ҥኻࢪӅӕᡏ

ቩीଣϐ٩ྍݤᏵѦǴ׳மϯΑኻࢪ᝼཮ϐႣᆉቩࢗ៾Ƕ 

 
ѲȃϲԩϞཱིོষ୽ё࿗నघ 

1. 1972 ԃϐम୯ԃϐम୯ԃϐम୯ԃϐम୯ǵǵǵǵངᅟើངᅟើངᅟើངᅟើǵǵǵǵϏഝу࿉చऊϏഝу࿉చऊϏഝу࿉చऊϏഝу࿉చऊ (the Acts of 

Accession of the United Kingdom, Ireland and 

Denmark)ǺԜࣁኻࢪӅӕᡏϐಃ΋ԛᘉεǴम୯ǵངᅟ

ើکϏഝӧ 1973ԃ 1 Д 1 В҅ԄԋࣁӅӕᡏϐ཮঩୯Ƕ 

2. 1979ԃ׆ᛪу࿉చऊԃ׆ᛪу࿉చऊԃ׆ᛪу࿉చऊԃ׆ᛪу࿉చऊ(Act of Accession of Greece)ǺԜࣁಃ

ΒԛᘉεǴ׆ᛪܭ 1981ԃ 1 Д 1 В҅ԄԋࣁӅӕᡏϐ཮

঩୯Ƕ 

3. 1985 ԃՋ੤УԃՋ੤УԃՋ੤УԃՋ੤Уǵǵǵǵဟ๻Уу࿉చऊဟ๻Уу࿉చऊဟ๻Уу࿉చऊဟ๻Уу࿉చऊ(Acts of Accession of 

Spain and Portugal)ǺԜࣁಃΟԛᘉεǴՋ੤Уکဟ๻У

                                        
51 ԜٿҽႣᆉచऊϣ৒ፎୖ᎙ OJ L2/1, [1971]ǴаϷ OJ L359/1, [1977]ǶԶኻ࿉౜ӧϐቩीଣ߾
ӧࢂ 1975ԃϐႣᆉచऊύബҥǴॄଆቩࢗӅӕᡏႣᆉϐೢҺǶ 
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ܭ 1986ԃ 1 Д 1 В҅ԄуΕӅӕᡏǶ 

4. 1994ԃ༫Ӧճԃ༫Ӧճԃ༫Ӧճԃ༫Ӧճǵǵǵǵྷڂྷڂྷڂྷڂǵǵǵǵ޹ើу࿉చऊ޹ើу࿉చऊ޹ើу࿉చऊ޹ើу࿉చऊ(Acts of Accession of 

Austria, Sweden and Finland)ǺԜࣁಃѤԛᘉεǴྷڂǵ

ܭ༫Ӧճکើ޹ 1995ԃ 1 Д 1 В҅ԄуΕኻࢪᖄ࿉Ǵՠ

ਊ࠶ӢࣁϦ҇׫౻҂ၸǴӢԜ٠҂уΕኻ࿉Ƕ 

5. 2003ԃϐу࿉చऊԃϐу࿉చऊԃϐу࿉చऊԃϐу࿉చऊ(Treaty of Accession 2003)ǺԜಃϖԛ

ᘉεǴӅԖޑጄൎനቶࢂ 10ঁ୯ৎӧ 2004ԃ 5 Д 1 В҅

Ԅԋࣁኻ࿉ϐ཮঩୯ǴځύԖǺ༞੅ၡථǵ௘լǵҥഏۗǵ

ӎУճǵݢើǵང؅ѭ٥ǵ܎ಥᆢ٥ǵଭᅟѬǵථࢶҵլ

 ᆢѭ٥Ƕࢶථک

6. 2005ԃϐу࿉చऊԃϐу࿉చऊԃϐу࿉చऊԃϐу࿉చऊ(Treaty of Accession 2005)ǺԜԛࣁಃ

ϤԛϐᘉεǴߥуճک٥ᛥଭѭ٥ӧ 2007ԃ 1 Д 1 В҅

Ԅԋࣁኻ࿉ϐ཮঩୯Ƕ 

 

ϤȃనघߣளϞߣᓃȞannexesȟȃដۡਪȞprotocolsȟȃϴघ

ȞconventionsȟоЅనघϞِࡇȞDeclarationsȟ 

 

ନΑബۈచऊکх֖ჹബۈచऊ܌଺ϐঅुံکкϐచऊǴ
52аϷӆу΢Ӛ໨у࿉చऊѦǴЬाྍݤҭ఼ᇂచऊߕ܌уϐߕ

ᒵǵϦऊک᝼ۓਜǴ೭٤చऊ఼ᇂΑኻ࿉Ҟ኱ϐ୷ҁచීǵಔᙃ

ϐၮբБԄک೽ϩϐ࿶ᔮݤǴ٠Ъ೛ҥΑኻࢪᖄ࿉᏾ᡏޑ୷ҁݤ

ӅӕᡏచऊಃܭᄬǶ53ӢԜǴ୷ࢎࡓ 311చೕۓǴ54аϷ 1969ԃ

ȠᆢΨયచऊݤϦऊȡಃ 2 చಃ 1 ໨کಃ 2 ໨፟܌ϒޑచऊݤϐ

΋૓চ߾ೕۓǴ٬ள΢ॊϐచऊک᝼ۓਜǵϦऊᏱԖᆶచऊҁي

΋ኬࡓݤޑਏΚǴЪࣣࣁኻ࿉ݤЬाྍݤϐጄൎǶኻݤࢪଣӧ೚

                                        
52 Ьाࡰଭථࠟլచऊǵۅߓථ੝ϏచऊǵѭථచऊٚکථҁచऊǶ 
53 ӕຏ 30ǴKlaus-Dieter Borchardt, op. cit., p. 81. 
54 ਥᏵӅӕᡏచऊಃ 311చೕۓǴȨ࿶Ӛ཮঩୯ӅӕӕཀܭߕҁచऊϐࡕӚ໨᝼ۓਜǴᄬԋҁచ
ऊϐಔԋ೽ϩǶȩӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 259Ƕ 
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ӭਢҹղ،ύӭԛዴᇡచऊϐ᝼ۓਜ܈Ϧऊ฻ߕᒵϐྍݤӦՏǴ

ӵǴӧٯ 1988ԃϐ Commission v Belgiumਢ55ϐղ،ύኻݤࢪଣ

ӆԛዴۓΑኻࢪӅӕᡏ੝៾ᆶᖷխϦऊϐࡓݤਏΚǴղ،Кճਔ

Ӣ҂ቬՉԜ᝼ۓਜಃ 13చಃ 2 ໨܌ೕۓϐက୍Զ௳ນǶ 

 

ᡏڀచීޑԖаܴዴؒࣁӢ(Declarations)ق࠹చऊϐܭуߕ

ӦٳΕచऊύǴӢԶόڀԖႽߕуܭచऊϐ᝼ۓਜ܈Ϧऊ૓Ӧݤ

ҺՖೢҺق࠹ϐϣ৒ҁ፦΢൩ό௤ϒݤኻ࿉ࣁΚǶ΋૓ᇡ״ऊࡓ

က୍ࡓݤ܈ਏΚǹ२ӃǴق࠹όૈᘜឦࣁӅӕᡏϐݤз

(Community acts)ǹځԛǴѬॺ٠҂ڀᡏϯ(incorporate)ӧኻ࿉చऊ

ύǹಃΟǴق࠹ҭόૈज़ڋǵ௨ନ܈অׯബۈచऊϐࡓݤਏΚǶ56 

 

ӢԜǴኻݤࢪଣӧ 2007 ԃਔჹ Gestoras Pro Amnistía and 

Others v Councilਢ57ϐղ،ਔǴջցۓΑ౛٣཮ܭ 2001ԃ܌଺،

ନΑӧࣁଣҭᇡݤࢪਏΚǹќѦǴኻޑ(declaration)ق࠹58ύϐۓ

ԛભҥݤϐచЎ(provision of secondary legislation)ϣ৒ύԖගϷ

ѦǴࢂق࠹όૈբှࣁញԛભҥݤϐπڀǶ59ܭԜǴҭёа࣮р

ኻݤࢪଣӧբࡓݤࣁϐҸຊفޑޣՅᆶ୯ሞݤଣ(International 

Court of Justice, ICJ)όӕϐೀǴኻݤࢪଣӧቩ౛ኻ࿉ݤᆶ཮঩୯

                                        
55 ၁ಒϣ৒ёୖ᎙ Case 260/86, Commission v Belgium [1988], ECR 955, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61986J0260:EN:PDF(visited on 
2011.06.17)ǹќѦ࣬՟ϐਢٯҭёୖ᎙ኻݤࢪଣϐਢٯղ،ǺCase 149/85, Wybot [1986], ECR 2391, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61985J0149:EN:PDF (visited on 
2011.06.17)and Case 314/85, Foto-Frost [1987], ECR 4199, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61985J0314:EN:PDF (visited on 
2011.06.17) 
56 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 211. 
57 Case C-354/04P, Gestoras Pro Amnistía and Others v Council [2007], ECR I-1579, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004J0354:EN:PDF (visited on 
2011.06.17) 
58 Council Decision 15453/01 of 18 December 2001. 
59 Case C-49/02, Heidelberger Bauchemie [2004], ECR I-6129, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62002J0049:EN:PDF (visited on 
2011.06.17) 
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ᆅᗄ៾ڋԖமڀ׳᝼ਔݾޑኻ࿉ᐒᜢϐ໔܈ (compulsory 

jurisdiction)Ƕ 

 

ຯȃ ԩौྛݲ(secondary sources) 

 

ԛाྍݤΞᆀࢴғ़܈ғྍݤǴࣁኻ࿉Ьाޑ኱ྗϯࡓݤπ

Ӆӕᡏచऊಃࢪ٩ᏵኻࢂǴЬाڀ 249చаϷኻࢪচηૈӅӕᡏ

చऊಃ 161చ܌ೕ፟ۓϒኻ࿉ᐒᄬ៾ज़Չ٬ԛભҥݤǴҭջ྽ኻ

࿉ᐒᄬջ౛٣཮ک୺ہ཮ऩࣁՉ٬ᙍ៾ਔǴ፟ϒځ៾ज़ݤۓڋз

٠ϦթϐǶќѦǴኻ࿉ύѧሌՉਥᏵӅӕᡏచऊಃ 110చ፟܌ϒ

ϐ៾ज़Ǵҭૈ൩ኻࢪ೤ჾᖄ࿉(EMU)࣬ޑᜢ᝼ᚒᏱԖԛભҥݤϐ

៾ΚǶନΑബۈచऊϐѦǴԛाࢂྍݤќ΋ᅿ࣬྽ख़ाЪྍٰځ

Ψനࣁᙦ൤ྍݤޑϐ΋ǹѬޑቫભၨեܭЬाྍݤ (primary 

sources)ǵ Ӆӕ ᡏ ϐݤ ΋ ૓ ݤ ࡓ চ߾ (general principles of 

Community law)܈୯ሞۓڐ(international agreements)़܌ғϐݤ

 Ƕ60ࡓ

 

ԛाྍݤϐ׎Ԅ (ӵ߄ 2-1)хڀࡴԖ΋૓״ܥΚޑೕ߾

(regulation)ǵࡰз(directive)ǵڀکᡏঁձਏΚۓ،ޑ(decision)Ǵ

ԜΟᅿڀԖࡓݤऊ״ΚǹќѦǴҗኻ࿉ᐒᜢගрࡌޑ᝼

(recommendation)܈วޑ߄ཀـ(opinion)ǴᗨόڀԖ״ܥࡓݤΚǴ

ՠҭࣁԛाޑྍݤጄൎǶՠόӕܭኻࢪӅӕᡏచऊᆶচηૈӅӕ

ᡏచऊ܌ගϐϖᅿԛભҥݤϐݤзǴኻྡࢪᒳӅӕᡏచऊಃ 14

చϐೕۓѝԖ،ۓǵࡌ᝼کཀـǴځύϐȨࡌ᝼ȩ൩࣬྽ܭӅӕ

ᡏϐȨࡰзȩǴڀࢂԖ״ܥࡓݤΚǹԶȨ΋૓،ۓȩ(general decision)

ȩ(individual decision)ۓ،ȩǴЪȨঁձ߾ӅӕᡏϐȨೕܭ฻ӕ߾

                                        
60 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 205. 
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฻ӕܭӅӕᡏϐȨ،ۓȩǶ612007ԃޑȨׯॠచऊȩӣᘜډӅӕᡏ

చऊಃ 249చচԖϐೕۓǴՠߥ੮ኻࢪᏦݤచऊԖᜢҥݤᆶߚҥ

  ำׇǶ62ݤᆶҥ߾୔ϩচޑۓೕݤ

 

߄ 2-1Ǻԛભҥݤϐ፾ҔჹຝᆶਏΚ 

ԛભҥ

 Ԅ׎ݤ

ೕۓϐచऊ ೕጄϐ፾Ҕჹຝ ݤзϐਏΚ 

ೕ߾ Ӆӕᡏచऊಃ 249

చಃ 2 ໨ǹӅӕᡏ

చऊಃ 10చ 

፾Ҕӄᡏ཮঩୯

ຝܜϐۓό੝܈

ሦୱ܈Γނ٣ 

Ԗ״ܥࡓݤΚǴڀදၹ፾

ҔਏΚǵޔௗ፾ҔਏΚϷ

಍΋፾ҔਏΚǶҭջԾ୏

ԋࣁ཮঩୯ࡓݤǴό໪୯

ϣҥݤᙯඤำׇǶ 

з Ӆӕᡏచऊಃࡰ 249

చಃ 3 ໨ǹӅӕᡏ

చऊಃ 10చ 

፾Ҕ཮঩୯ Ԗ״ܥࡓݤΚǴ཮঩୯୯

ϣ᝼཮ϐҥݤᙯඤำׇ

Бૈ፾Ҕ(୤፾Ҕ཮঩୯

Γ҇ਔǴ໻ޔޔࠟڀௗਏ

Κ)Ƕ 

Ӆӕᡏచऊಃ ۓ، 249

చಃ 4 ໨ǹӅӕᡏ

చऊಃ 10చ 

፾Ҕ཮঩୯ঁ܈

ᡏ(ԾฅΓݤ܈

Γ) 

Ԗ״ܥΚǴ໻൩،ۓϣග

Ϸ࣬ᜢ೽ϩ܈ჹຝԖޔ

ௗ፾ҔਏΚᆶ಍΋፾Ҕ

ਏΚ(཮঩୯คԾҗຊໆ

៾)Ƕ 

 ᝼ᆶࡌ

ཀـ 

Ӆӕᡏచऊಃ 249

చಃ 5 ໨ǹӅӕᡏ

చऊಃ 10చ 

཮঩୯ Һཀ܄ೕጄǴឦคܥࡓݤ

୺܄зǴԾᜫݤΚϐ״

ՉǶ 

ၗ਑ٰྍǺ฽ޣԾՉ᏾౛Ƕ 

 

                                        
61 See T. C. Hartley, 1988, The Foundation of European Community Law, p. 100.Ξـӕຏ 2Ǵ໳଻
ঢ়Ǵ߻ඟਜǴ। 402Ƕ 
62 Цੀሑ๱Ǵ2008ǴȠኻࢪᖄ࿉ݤᕴፕȡǶѠчǺѠ᡼ඵ৤Ǵ। 98Ƕ 
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ԿܭाӵՖᒧ᏷ԛભݤзϐ׎ԄǴ୷ҁ΢٩ࢂᏵബۈచऊϐ

ೕۓǹӧ 1960ԃϐ Italy v High Authorityਢ63ύǴኻݤࢪଣЬ஭ӧ

ബۈచऊύԖܴዴೕۓϐ׎ԄǴ྽៾ᐒᜢคᒧ᏷៾ѝૈϒаᒥ

ӺǹඤقϐǴऩచऊύೕۓ౛٣཮൩ࢌ໨੝ਸ᝼ᚒѝૈ௦Ҕࡰз

ϐБԄႧѲǴ൩όૈ٬Ҕೕ߾ϐ׎ԄϦթ୺ՉǶԖᜢԛભҥ׎ݤ

Ԅϐज़ڋǴӅӕᡏచऊಃ 83చǵಃ 40చکಃ 62చԖ୷ҁϐೕۓǶ
64ฅԶǴόፕኻ࿉ᐒᄬ௦ҔՖᅿԛભҥ׎ݤԄǴ೿Ѹ໪ӧӅӕᡏ

చऊಃ 230చϐೕۓΠௗڙኻ࿉ݤଣϐљݤቩࢗ(judicial review)Ƕ 

 

Ιȃೣࠌ(regulations) 

 

٩ᏵచऊϐۓကǴೕ߾ଞჹ҂ٰ٣ޑ໨܌ҥϐ΋૓ܜຝೕ

ΚǶ65ӧ״ܥԖڀ཮঩୯ᆶ཮঩୯ӄᡏΓ҇Ǵ٠ܭௗ፾ҔޔǴёۓ

ȠѭථచऊȡϐೕጄΠǴૈ୼ۓڋೕޑ߾ኻ࿉ᐒᄬࢂ౛٣཮ک୺

ำׇۓ،Ӆӕ܈᝼཮ѝૈӧ౛٣཮٩Ӆӕӝբำׇࢪ཮ǴԶኻہ

ϐǴ٩ᏵӅӕᡏಃقǶඤۓڋϐ߾ਔǴωૈୖуᆶೕ߾ೕۓڋ 192

చೕۓǴኻࢪ᝼཮ԖୖᆶۓڋӅӕᡏݤϐ៾Ǵՠ໻ૈ൩Ӆӕᡏచ

ऊಃ 251చک 252చೕۓϐำׇǴՉ٬ӕཀ៾܈ගٮᒌ၌ཀ Ƕ66ـ

ӧȠٚථҁచऊȡޑঅ҅ΠǴኻ࿉᝼཮ёᒏׯࢂॠಔᙃࢎᄬനε

᝼཮ವឦǴࢪኻߚޑ܄គৎǹ67ӧኻ࿉ಔᙃϣǴന಄ӝ҇Ь҅྽ޑ

ӢԜǴࣁуமኻࢪ᝼཮ϐ҇Ь҅྽܄Ǵᗉխኻ࿉҇ЬهӷϐဤǴ

ӧٚථҁచऊύϐኻ࿉చऊ(TEU)ಃ 14 చಃ 1 ໨ೕۓǴȨኻࢪ᝼

཮ᆶ౛٣཮ӅӕՉ٬ҥݤϷႣᆉϐᙍೢǶȩ68 

                                        
63 Case 20/59, Italy v High Authority [1960], ECR 325, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61959J0020:EN:PDF (visited on 
2011.06.17)  
64 ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 214-219. 
65 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 347Ƕ 
66 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 162Ƕ 
67 ഋ᜽ীǴ2010ǴȠٚථҁచऊࡕኻࢪᖄ࿉ཥय़ᇮȡǶѠчǺϖࠄǴ। 26Ƕ 
68 ନԜϐѦǴኻ࿉చऊᗋ፟ϒ᝼཮ᒧᖐ୺ہ཮Ьৢ΋ᙍǹޣࣗ׳Ǵኻࢪ᝼཮٦Ԗϐҥݤ៾ሦୱǴ
ӧచऊϐ፟ϒΠǴᘉ஭ډӵӅӕၭ཰ǵӅӕᅕ཰܈Ӆӕຩܰࡹ฼฻ሦୱǶኻ࿉చऊಃ14చಃ1໨
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٩ᏵӅӕᡏచऊಃ 249చಃ 2 ໨69ϐೕۓǴೕڀ߾΋૓፾Ҕ

፦܄੝ਸޑ߾፦Ǵҭջೕ܄ௗ፾ҔϐޔԖڀ׳ΚǴ״ܥᆶ᏾ᡏ܄

ԖΟᗺǺ΋ǵೕڀ߾Ԗදၹ፾Ҕ܄ǹΒǵೕڀ߾Ԗ಍΋፾Ҕ܄ǹ

Οǵೕڀ߾Ԗޔௗ፾Ҕ܄Ƕ 70ᏵԜǴኻݤࢪଣӧ 1977 ԃϐ

Koninklijke Scholten Honing v Council and Commission ਢϐղ،

ύǴ໒ܴےက൩ှញΑೕ߾ϐ੝ቻǺȨ…࠼ځᢀӦቹៜ܌Ԗޑ௃

ΑٛЗࣁਏΚǶȩ71ࡓݤຝӦჹӚᅿΓౢғܜӦЪݱǴаϷቶݩ

ೕ߾࿶୯ϣҥݤᙯඤϐၸำׯᡂΑೕ߾ϐϣ৒చЎǴҭ܈ኳጋΑ

ೕ߾ϐҁྍрೀᏤठኻ࿉Γ҇ᎁڙೕ߾ϐݤзཞ্ਔǴค٩ݤᏵ

చऊӛኻ࿉ᐒᜢፎ؃፝ᓭǶ 

 

ӢԜǴೕ٩߾ᏵచऊϐำׇֹԋғਏǴջදၹЪޔௗ፾Ҕܭ

ኻ࿉ӄᡏǴό໪࿶ၸ཮঩୯୯ϣϐҥݤᙯඤำ ǹׇ൩Ԝ੝ቻԶقǴ

ೕ߾ёᒏ࣬྽ܭ཮঩୯ϐ୯ϣࡓݤǶќ൩Ӆӕᡏಃ 10చ72ೕۓǴ

཮঩୯Ԗက୍ᔅշֹԋӅӕᡏϐҺ୍Ǵ܌ځ௦ޑڗ፾྽௛ࡼόૈ

ၴङ֫܈ᛖӅӕᡏచऊϐҞ኱ǶᜢܭԜᗺǴኻݤࢪଣӧ 1993ԃϐ

Johannes Peter v Hauptzollamt Regensburgਢύख़ཥᖂܴǴ཮঩୯

ӧೕ߾చීϐೕۓΠ܌௦ڗϐ௛ࡼǴࡽόૈঅׯೕ߾ϣ৒ǴΨό

ૈӧኻ࿉ӄᡏύᗦᙒځ಍΋፾Ҕ܄Ƕ73ኻ࿉ݤଣҭᙖҗ೚ӭਢٯ

                                                                                                                    
ϐमЎচЎ: “The European Parliament shall, jointly with the Council, exercise legislative and 
budgetary functions. It shall exercise functions of political control and consultation as laid down in the 
treaties. It shall elect the President of the Commission.” ځᎩϣ৒၁ـȠٚථҁచऊȡϐኻ࿉చऊಃ
14చԖᜢኻࢪ᝼཮ϐಔᙃᆶ៾ज़ϐೕۓǶ “Consolidated versions of the Treaty on European Union 
and the Treaty on the Functioning of the European Union”, Official Journal C83, 30 March 2010. 
69 ٚථҁచऊࣁׯኻ࿉ၮբచऊಃ 288చಃ 2 ໨Ƕ 
70 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 157-159Ƕ 
 मЎচЎǺ “ A regulation is a Measure which applies to objectively determined situations andځ 71
produces legal effects with regard to categories of persons regarded generally and in the abstract.” See 
in Case 101/76, Koninklijke Scholten Honing v Council and Commission [1977], ECR 797, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61976J0101:EN:PDF (visited on 
2011.06.17).  
72 ٚථҁచऊٳΕኻ࿉చऊಃ 4 చಃ 3 ໨ύǴЪӅӕᡏϐҞ኱ࣁׯኻ࿉ϐҞ኱Ƕ 
73 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 220.၁ـ Case C-290/91, Johannes Peter v Hauptzollamt 
Regensburg [1993], ECR I-2981, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61991J0290:EN:PDF(visited on 
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ϐղ،Ǵٰ׳уዴᇡኻ࿉ݤჹܭȨೕ߾ȩ(regulations)ೕۓǶ74 

 

ኻ࿉ᐒᜢ܌ႧѲϐೕ߾ǴԖࢂ٤аచЎమཱܴқځၲ߄Ҟ኱

፾ҔጄൎǹฅԶǴঃऩೕڀ߾όֹ᏾܄(incomplete)Ǵ߾཮঩୯ӧ

௦ڗ௛ࡼ୺Չೕ߾ϐҞ኱ਔǴόёаᒧ᏷܄(selective)୺ՉǴҭ܈

ЇҔ཮঩୯୯ϣࡓݤೕۓǴҾკቚу܈অׯೕ߾ϐ፾Ҕጄൎ฻Ǵ

ࣣ೏ኻ࿉ݤଣᇡࣁᆶኻ࿉࣬ݤፂँǶ75ྗԜǴೕ߾ёᒏޔௗബΑ

៾ճᆶက୍ӧ཮঩୯ϷځΓ҇ي΢ǴЪ཮঩୯όёᏰԾှញ܈೛

ҥೕ߾ϐਏΚጄൎǶ 

 

Πȃࡾх(directives) 

 

চ߾΢Ǵࡰзࢂа཮঩୯ࣁჹຝ܌ϦѲϐচࡰ܄߾Ңǹ76٩

ᏵӅӕᡏచऊಃ 249చಃ 3 ໨ೕۓǺȨࡰз໻ჹੋࡰ܌ځϐ཮঩୯

کԄ׎зஒֹԋҞ኱ϐࡰा؃ϐҞ኱Ǵ܌ځၲࣁΚǴЪ״ܥԖڀ

БݤҬ๏཮঩୯྽ֽᒧ᏷،ۓǶȩ77ᏵԜǴёаᘜયрࡰзϐΟ

ঁ੝ՅǺ२ӃǴคදၹ፾Ҕ܄ǹಃΒǴӅӕᡏచऊಃ 10చ፟ϒϐ

Ծҗຊໆ៾ǹ78ಃΟǴࢂ߾คޔௗ፾ҔਏΚǶ 

 

ҙقϐǴ཮঩୯ѝाૈၲࡰډзϐҞ኱ǴჹֹܭԋҞ኱܌௦

ࡰԖϐ੝፦Ǵڀ܌߾ೕܭԖຊໆ៾ǶฅԶǴόӕݤБ܈Ԅ׎ϐڗ

з٠όૈදၹ፾ҔǴԶ໻൩ੋࡰځϐჹຝڀԖਏΚǹନߚԜࡰз

ϐੋࡰჹຝࣁӄᡏϐ཮঩୯ǴٯӵǴኻݤࢪଣӧ 1984ԃϐ Gerda 

                                                                                                                    
2011.06.17) .  
74 Case 39/72, Commission v Italy [1973], ECR 101; Case 18/72, NV Granaria [1972], ECR 1163; 
Case 40/69, Hauptzollamt Hamburg-Oberelbe v Firma Paul G. Bollmann [1970], ECR 69.  
75 Case 39/72, Commission v Italy [1973], ECR 101; Case 30/70, Sher v Einfuhr-und Vorrstsstelle für 
Getriede und Futtermittel [1970], ECR 1197.  
76 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 347Ƕ 
77 ٚථҁచऊࣁׯኻ࿉ၮբచऊಃ 288చಃ 3 ໨Ƕ 
78 ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 221-223. 



 32

Kloppenburg v Finanzamt Leer΋ਢύǴዴᇡӅӕᡏࡰзऩੋࡰӄ

ᡏ཮঩୯Ǵڀ߾Ԗදၹጄൎϐ፾ҔǶ79཮঩୯٩ᏵӅӕᡏಃ 249

చೕۓ໪ᙯϯࡰзࣁ୯ϣݤǴ܌аǴࡰзҭؒԖޔௗ፾ҔਏΚǴ

Ӣۘځ໪࿶ٿ໘ࢤϐҥݤำׇǺಃ΋໘ࡰࢂࢤз໪٩Ᏽచऊೕۓ

ϐҥݤำׇǴಃΒ໘ࢂࢤ཮঩୯୯ϣݤϐᙯϯำׇБૈԋڀࣁԖ

፾ҔਏΚǶ 

 

ኻݤࢪଣჹ཮঩ᙯϯำׇޑԾҗຊໆ៾೽ϩᇡࣁሡाݙཀٿ

໨ज़ڋǺ80ಃ΋Ǵ཮঩୯໪ӧࡰз௤ᆶޑጄൎϣǴᒧ᏷നૈၲԋ

ჴ፦ਏΚ(effet utile)ǹ81ಃځ᛾ߥǴ٠ݤБ܈Ԅ׎ࡼзҞ኱ϐ௛ࡰ

ΒǴ཮঩୯ࡰၲࣁзϐҞ኱ܭ୯ϣ܌բޑᙯϯҥݤǴ໪಄ӝࡓݤ

Ӽ܄ۓ(legal certainty)ᆶࡓݤ೸ܴࡋ(legal transparency)Ǵ٠፟ϒঁ

Γນፎљݤ௱ᔮϐ៾ճǶӢԜǴኻݤࢪଣӧ 1980ԃϐ Commission 

v Belgiumਢ82ύց،཮঩୯௦ҔՉࡹᄍٯ(administrative practice)

೭٤ኳԄӧࣁзǴӢࡰᙯඤٰࡼϣ೽Ϧ֋(internal circular)ϐ௛܈

୯ϣࡓݤ΢ό໻ࡓݤዴ܄ۓόىǴԶЪΨૈᇸܰঅׯǴ׳લЮ፾

྽ϐϦ໒Ƕ83 

 

ኻ࿉ᐒᜢ܌ႧѲϐࡰз೯த΢य़཮ၩܴғਏਔ໔ǴऩؒԖܴ

ၩВයǴΨࢂӧ҅ԄϦ֋ࡕ 20 ϺዴۓǴՠԜයज़ϐߏอ٠ό΋

                                        
79 ၁ـ Case 70/83, Gerda Kloppenburg v Finanzamt Leer [1984], ECR 1075, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61983J0070:EN:PDF (visited on 
2011.06.17). ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 221. 
80 Case C-361/88, Commission of the European Communities v Federal Republic of Germany [1991], 
ECR I-2567. 
ٯଣҭ೴ᅌ໼ӛ೸ၸਢݤࢪȩǴջᔈ၀ᅰໆவ٬చऊԖਏϐБӛှញǶኻ߾ᆀȨԖਏှញচ܈ 81
ղ،ᘉεှញࡰзޑჴ፦ਏΚǴڀځ٬Ԗޔௗ፾Ҕ܄ϐݤೕጄǴӢԶ٬௦ѐၲԋࡰзҞ኱ޑ௛ࡼ
Ծҗຊໆ៾ǶӕຏޑᝄᙣǴԶ೭ε൯Ӧज़ᕭΑ཮঩୯ࣁ׳Ԅ׎܈ 22ǴЦੀሑǴ߻ඟਜǴ। 160Ƕ 
82 Case 102/79, Commission v Belgium [1980], ECR 1473; 
83 Ԗᜢኻݤࢪଣჹܭ཮঩୯ᙯϯࡰзϐԾҗຊໆ៾ϐਢٯёୖԵǺCase 38/77, Enka [1977], ECR 
2203; Case 150/88, Kommanditgesellschaft in Firma Eau de Cologne & Parfümerie-Fabrik, 
Glockengasse n. 4711 v Provide Srl [1989], ECR 3891; Case C-29/90, Commission v Greece [1992], 
ECR 1971. ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 222; ӕຏ 15Ǵഋ᜽ীǴ߻ඟਜǴ। 90Ƕ 
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όຬၸࢂයज़ޑόӕǴε೽ϩ܌Ǵ΋૓཮٩Ᏽ᝼ᚒϐϣ৒ԶԖۓ

చී΢Ǵҭ೿཮ा؃཮঩୯ԖကࡕзϐനࡰԖ܌ԃǹќѦǴӧٿ

୍ගځٮӧ୺Չࡰзਔ௦Ҕϐ܌Ԗ௛ࡼϐమൂǴаߡ୺ہ཮ӧ଺

 ᒋǶ84کϐݤᆶ཮঩୯୯ϣݤኻ࿉ډਔૈӕਔঋ៝ۓ،

 

চ߾΢Ǵࡰз܌ೕጄϐჹຝࢂ཮঩୯Ǵӧೕۓϐයज़ϣᙯϯ

཮঩୯ϐΓ҇ǹঃऩ཮঩୯ߚ཮঩୯ϐೢҺǴԶࢂݤ୯ϣࣁзࡰ

ϝ҂ӧයज़ϣᙯϯֹӄǴࡰ߾зϝ཮ޔௗౢғ፾ҔਏΚǴԜջࣁ

ೕ߾ᆶࡰзϐ୔ձǴೕڀ߾ԖࠟޔਏΚᆶНѳਏΚǴԶࡰз໻ڀ

ԖࠟޔޔௗਏΚǴόڀԖНѳޔௗਏΚǶ85ନԜϐѦǴ཮঩୯ࣁ

ӧයज़ϣஒࡰзᙯඤࣁ୯ϣ܈ݤ཮঩୯܌௦Ҕϐ୯ϣ௛ࡼёૈӒ

ϷࡰзϐҞޑǴ୺ہ཮ё୷ܭӅӕᡏచऊಃ 226చ፟ϒϐ៾ज़Ǵ

ஒ೭٤ၴϸኻ࿉ݤϐՉࣁӛኻ࿉ݤଣගଆນ೜Ƕ86Ξ܈Ӣ཮঩୯

ϐ҂ቬՉࡰзᙯඤයज़࣬܈ᜢϐೕ٣ۓ໨ǴԶ೷ԋΓ҇Ԗ܌ཞ

্ǴΓ҇ҭёӛኻ࿉ݤଣගଆཞ্፝ᓭϐນǶ87 

 

ᕴԶقϐǴኻݤࢪଣς೸ၸ΋Ӄਢҹϐղ،Ǵٯӵ SACEਢǵ

Van DuynਢǵBeckerਢ…฻88ਢҹύǴዴᇡࠟޔޔௗਏΚޑጄൎǴ

ҭջࡰзᗨа཮঩୯ࣁೕጄჹຝǴՠঁΓ٩ฅёජЇЬ஭ځ៾ճ

                                        
84 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 223. 
85 ኻݤࢪଣҭ೸ၸ Marshall IਢǵFaccini DoriਢǵTraenਢک Pretore de Salo฻ਢҹϐղ،Ǵց
،ΑНѳޔௗਏΚӧࡰзጄൎϐ፾ҔǶЀځǴࡰзӧ҂࿶୯ϣϐᙯϯҥݤำׇǴόૈޔௗബ೛ჹ
 က୍ǶCase 152/84, M. H. Marshall v Southampton and South-West܈Γϐ៾ճঁ܈཮঩୯Γ҇ܭ
Hampshire Area Health Authority [1986], ECR 723; Case C-91/92, Paola Faccini Dori v Recreb Srl 
[1994], ECR I-3325; Case Case 14/86, Pretore di Salò v Persons unknown [1987], ECR 2545. ӕຏ
22ǴЦੀሑǴ߻ඟਜǴ। 160Ƕ 
86ٚථҁచऊࣁׯኻ࿉ၮբచऊಃ 258చǶSee Case C-422/05, Commission v Belgium [2007], ECR 
I-4749. 
87 See Joined Cases C-6/90 and C-9/90, Andrea Francovich and Danila Conifaci and Others v Italy 
[1991], ECR I-5357. 
88 Case 33/70, SpA SACE v Finance Minister of the Italian Republic [1970], ECR 1213; Case 41/74, 
Yvonne van Duyn v Home Office [1974], ECR 1337; Case C-361/88, Commission of the European 
Communities v Federal Republic of Germany [1991], ECR I-2567; Case C-433/93, Commission of the 
European Communities v Federal Republic of Germany [1995], ECR I-2303; Case 8/81, Ursula Becker 
v Finanzamt Münster-Innenstadt [1982], ECR 53. 
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ကک Ǵ୍ӧ၀୯Չࡹᐒᜢ࣬܈ᜢݤଣ٩Ᏽࡰзӛ୯ৎගଆນ೜Ƕ89

җ΢ॊޑਢٰ࣮ٯǴኻݤࢪଣ೿΋ӆமፓࡰзѝૈଞჹ཮঩୯ک

၀୯ϐՉࡹᐒᜢബ೛៾ճက୍Ǵՠόૈଞჹঁᡏ೛ۓ៾ճǹঃऩ

੿ाঁᡏޔௗബ೛៾ճက୍Ǵҭ໪೸ၸೕ׎ޑ߾Ԅ຾ՉϐǶ 

 

έȃؚۡ(decisions) 

 

зǴӧኻ࿉ᐒݤࡹϐՉۓڋ܌୯ϣϐ྽៾ᐒᜢܭ൩ᜪ՟ۓ،

ᜢϣǴ،ۓε೽ϩόٰࢂԾܭ୺ہ཮൩ᝡݾ᝼ᚒ܌ႧѲǴ൩ٰࢂ

Ծܭ౛٣཮൩཮঩୯ၴϸኻ࿉က୍ԶႧѲǴӢԜǴ٩ᏵӅӕᡏచ

ऊಃ 249చಃ 4 ໨90ϐۓကǴаϷ٩Ᏽ،܌ۓೕጄϐ᝼ᚒጄൎǴ

ΓǴ٠ჹݤ܈ҺՖϐԾฅΓ܈཮঩୯ࢂჹຝёૈ״ܥځܭჹۓ،

 ΚǶ״ܥϐჹຝԖ᏾ᡏੋࡰځ

 

ኻݤࢪଣӧ Châtillon v High Authority΋ਢύǴҭჹ،ۓΠΑ

ڗཀკ௦ځ೏፟ϒ៾ज़ϐᐒᜢǴܭԾٰࢂΏۓ،ကǺȨ٣ჴ΢Ǵۓ

ำׇനಖځǴ٠ЪӧԜ௤៾ᐒᜢϐϣǴࡼբϐ௛܌ਏΚࡓݤԖڀ

೽ϩۓڋޑǴ཮๏ϒԜ௛ࡼϐനޑࡕೕ׎ۓԄǴ٠வύёዴᇡځ

ҁ፦Ƕȩ91ӢԜǴӧᇡۓኻ࿉ᐒᜢ܌ႧѲϐݤзࣁೕࡰ܈߾зǴ

ᔈவځჴ፦ϣ৒܈фૈٰ࣮ǴԶόڙࢂज़ܭӜᆀϐ׎Ԅٰ،ۓਏ

ΚǶ92ኻݤࢪଣԖਔҭ཮ஒ΋٤੝ਸਢٯύޑೕ߾(regulation)ᆀࣁ

                                        
89 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 160ǹӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 162-163ǹаϷഋ᜽ী๱Ǵ
2008ǴȠኻࢪӅӕᡏݤᏤፕȡǶѠчǺϖࠄǴ। 144-145Ƕ 
90 ٚථҁచऊࣁׯኻ࿉ၮբచऊಃ 288చಃ 4 ໨Ƕ 
91 ղ،চЎ : “A decision must in fact appear as a measure emanating from the competent authority, 
intended to produce legal effects and constituting the culmination of procedure within that authority, 
whereby the latter gives its final ruling in a form from which its nature can be identified.” See Case 
54/65, Compagnie des Forges de Châtillon, Commentry & Neuves-Maisons v High Authority [1966], 
ECR 185, p. 195. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61965J0054:EN:PDF (visited on 
2011.06.17) 
92 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 163Ƕ 
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Ȩଵးۓ،ޑȩ93(disguised decision)Ǵҭջஒ೭ᅿೕ߾ຎۓ،ࣁ

ϐ΋ᅿǴՠኻݤࢪଣ೭ሶ଺ޑҞޑ೯த୷ܭљݤቩࢗϐрวᗺ

(locus standi in judicial review)ԵໆǶ94 

 

ΚǴ״ܥࡓݤӄय़ϐکௗ፾ҔਏΚޔԖڀϐჹຝੋࡰჹۓ،

ኻݤࢪଣӧ Grad v Finanzamt Traunstein΋ਢύᇡࣁǴ୤ޔௗ፾Ҕ

ਏΚϐచҹ໪ࢂӧϣ৒΢ࢂคచҹޑЪى୼ܴዴӦǴঁੋࡰձ཮

঩୯ϣঁ܈ᡏωૈബ೛៾ճǴ٠፟ϒдॺޔௗජҔϐນ೜៾ճǹ95

ӆޣǴঃऩӧ،ۓϐයज़ϣ཮঩୯ϝ҂٩ೕۓ፾ҔϐǴঁ߾ᡏё

аජЇ၀،ۓჹ཮঩୯ගଆນ೜Ƕ96ฅԶǴჹځܭೕጄڀޑᡏჴ

ੋࡰ܌ۓ،Ǵ၀ޑჹ࣬ځǹᆶ܄ǴѝԖ੝ुϐ፾Ҕࡼ௛ࡹϐՉࡼ

ϐ៾ճǶۓ،௓၀໨ࡰௗޔԖڀௗճ্ᜢ߯ϐჹຝǴҭޔЪԖޑ

ᆶࡰз࣬ӕࢂޑǴᗨฅޣٿ೿คදၹ፾Ҕ܄Ǵՠঃऩޑੋࡰޣٿ

ჹຝࢂӄᡏ཮঩୯ਔǴࡰ߾зۓ،ک൩ڀԖදၹጄൎޑ፾Ҕ੝

 Ƕ97܄

 

Ѳȃ࡚ដڷཎَ(recommendations and opinions)98 

 

٩ᏵӅӕᡏಃ 249చಃ 5 ໨ϐೕۓǴ99ࡌ᝼کཀ٠ـόݤڀ

ࣁό೏ຎࢂзǴ೯தݤਏΚϐࡓݤԖڀߚѬॺࣁΚǹΨӢ״ܥࡓ

ኻ࿉ݤϐྍݤǶ100ฅԶǴѬॺ۳۳ࣁ཮঩୯ගٮՉྗࣁᛣϐୖԵ

٩ᏵǴ೯தࢂኻ࿉ᐒᜢӵ౛٣཮܈୺ہ཮൩٤ࢌሦୱϐ҂ٰว৖

                                        
93 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 161Ƕ 
94 T.C. Hartley, 2003, The Foundations of European Community Law, New York: Oxford, p. 104. 
95 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 163ǹӕຏ 15Ǵഋ᜽ীǴ߻ඟਜǴ। 92ǶCase 9/70, Grad v Finanzamt 
Traunstein [1970], ECR 825. 
96 Case C-156/91, Hansa Fleisch Ernst Mundt GmbH & Co. KG v Landrat des Kreises 
Schleswig-Flensburg [1992], ECR I-5567.  
97 Case 81/84, Forshungs-und Versuchsanstalt [1985], ECR 1277. 
98 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 224 
99 ٚථҁచऊࣁׯኻ࿉ၮբచऊಃ 288చಃ 5 ໨Ƕ 
100 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 213 
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ਔǴჹ཮঩୯ගٮ፾྽ࡌ᝼׆٠ఈૈځԖ܌բ܈ࣁόբࣁਔǹҭ

ຑፕၲ߄௃༈܈΋٣ҹࢌ཮঩୯ϐ܈ԄǴჹኻ࿉׎ϐـаཀࢂ܈

ΚǴՠ״ܥࡓݤڀόـ᝼ᆶཀࡌǴۓǶᗨฅ٩Ᏽచऊϐೕݤ࣮܈

ኻݤࢪଣӧ Grimaldi ਢύᇡࣁǴࡌ᝼ֹߚ٠ӄؒԖࡓݤਏΚǴЀ

ញှࣁ᝼բࡌӧቩ౛ਢҹਔǴ཮Եໆ۔ݤଣϐݤ྽཮঩୯୯ϣځ

ኻ࿉ݤϐ٩ᏵǴ101ݩЪǴ٩ᏵӅӕᡏచऊಃ 234చ፟ϒኻݤࢪଣ

ϐӃՉຊ،៾Ǵ٬ளኻݤࢪଣӧ೚ӭਢ102ٯύёаݤ٩ჹࡌ᝼բ

рှញǶ 

 

୤ȃ Ґ݂Ұܻӓӣᡝనघ಑ 249 నϱϞݲх(Acts) 

 

ᝄ਱ٰᇥǴԜೀݤޑࡰ܌зόֹӄឦܭԛભҥݤǴՠࢂࠅኻ

࿉ྍݤϐ΋೽ϩǶځύΞёϩࣁኻ࿉చऊԖೕࡰޑۓзۓ،کǴ

аϷኻ࿉చऊ҂ೕۓϐݤзǶ२ӃǴԜೀϐኻ࿉చऊ܌ೕۓϐࡰ

зۓ،کόӕܭӅӕᡏచऊಃ 249చϣϐࡰзۓ،܈ǹ೭္ࡰޑ

зࡰࢂ౛٣཮୷ܭӅӕᡏచऊಃ 300చಃ 1 ໨܌Չ٬Ϧթϐፋղ

཮ہҢ୺ࡰਔǴۓڐ୯ሞಔᙃጌ่୯ሞ܈зǴӧኻ࿉ᆶಃΟ୯ࡰ

൩܌ႧѲࡰޑзጄൎ຾Չ୯ሞۓڐϐፋղǶ103 

 

ӆޣǴԜೀࡰࢂۓ،ޑӅӕᡏᐒᜢႧѲϐ،ۓǴΨόёᆶಃ

249 చϐ،ۓషౄǴ೭္ٯࢂޑࡰӵኻࢪ᝼཮Ьৢ࠹Ѳ௦Ҕϐኻ

࿉Ⴃᆉਢ܌ႧѲϐ،ۓǴҭࢂ܈ӧѦҬ཮᝼(diplomatic conference)

ύǴӚ཮঩୯۬ࡹж߄ӧ౛٣཮ύ܌բϐ،ۓǹ΢ॊϐࡰз܈،

                                        
101 Case C-322/88, Salvatore Grimaldi v Fonds des maladies professionnelles [1989], ECR 4407. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61988J0322:EN:PDF (visited on 
2011.06.17) ; ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 224 
102 See also in Case 113/75, Frecassettiv Amministrazione delle finanze dello Stato [1976], ECR 983; 
Case 90/76, Van Ameydev UCI [1977], ECR 1091. 
103 ѭථచऊύӅӕᡏచऊಃ 300చǴӧٚථҁచऊύࣁׯኻ࿉ၮբచऊ(TFEU)ಃ 218చϐೕۓǶ 
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Ȩ୏᝼ȩǵࡴᗋхۘޑۓΚǶ104྽ฅǴచऊԖೕ״ܥࡓݤԖڀ೿ۓ

ȨᇨӢ௛ࡼȩǵȨीฝ(ᆜሦ)ȩکȨՉ୏ȩǵȨ୏ΚȩکȨࡹ฼ᆜሦȩ

฻Ƕ105ќѦǴచऊ҂ೕۓϐߚ኱ྗϯࡓݤπ߾ڀԖӵǺ೯ޕǵϦ

֋ǵှញ܄Ϧ֋ǵ،᝼ǵ่ፕǵق࠹ǵՉ୏ᆜሦǵՉ߾ྗࣁǵ૸

ፕۓ،ک฻Ǵ106চ߾΢Ǵ೭ߚ٤኱ྗϯπڀε೽ϩࢂόܥࡓݤڀ

 ΚǶ107״

 

ဓȃ ዉ࿗ݲϞѴഋྛݲ(external sources) 

 

ኻ࿉ݤϐѦ೽ࡰࢂྍݤҗኻ࿉ǵ཮঩୯ᆶಃΟ୯ځ܈д୯ሞ

ಔᙃ܌ጌ่ϐచऊ܈୯ሞۓڐ(international agreements)Ǵόӕܭ

җኻ࿉ᆶಃΟ୯܌ጌ่ϐ୯ሞۓڐǴ཮঩୯܌ጌ่ޑ୯ሞܭۓڐ

ኻ࿉ݤύϐۓՏᆄຎځᛝۓϐਔ໔ᗺٰ،ۓǴՠคፕਔ໔ᗺࣁ

ՖǴ೿፾Ҕ୯ሞݤ(International Law)Ԗᜢచऊೕۓϐচ߾ǶࣁΑ

ၲԋኻ࿉᏾ӝϐҞ኱ᆶပჴࡹ฼ϐჴࡼǴኻ࿉ନΑᙖҗԛભҥݤ

ϐႧѲᆶჴՉѦǴӧ٤ࢌ੝ਸϐሦୱᆶ௃ݩΠǴନΑԖਔࢂа཮

঩୯ϐ໔ࡽςᛝुޑచऊࣁۓڐ୷ᘵǴԖਔሡा཮঩୯۶Ԝϐ໔

аᛝۓచऊۓڐ܈ϐБԄٰၲԋኻ࿉܌టၲԋϐࡹ฼Ҟ኱Ƕ 

 

୷ҁ΢Ǵऩόӕޑ୯ሞచऊวғፂँਔǴ٩Ᏽచऊݤϐচ߾

ԵໆࢂǺ 

 

� చऊԖܴЎೕޣۓᓬӃǹ 

� ऩคܴЎೕۓՠጌऊБ΋ठӕཀǴޣࡕ߾ᓬӃǹ 

                                        
104 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 225. 
105 ࣬ᜢϐೕۓፎୖ᎙ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 164-170Ƕ 
106 ӕ΢ຏǶ 
107 Ԗ٤ਢҹٯѦǴٯӵӧ Case 22/70, Commission v Council [ERTA] [1971], ECR 263аϷ Case 
C-25/94, Commission v Council [1996], ECR I-1469ύǴ୺ہ཮ᆶ౛٣཮ϐ໔ڐޑ᝼(arrangement)
ჹ۶ԜڀࢂԖ״ܥΚǶӕຏ 31ǴAlina Kaczorowska, op. cit., p. 225. 



 38

� ጌऊБཀـό΋ठਔǴᚈБୖуޑచऊᓬӃǴԶόୢځਔ

໔Ӄࡕǹ 

� చऊᆶȨᖄӝ୯Ꮶകȩಃ 103చፂँਔǴޣࡕᓬӃǶ 

 

ӢԜǴ୯ሞۓڐՏܭኻ࿉ݤϐྍݤቫભޑύ໔ӦՏǴҭջ୯

ሞۓڐΏଯܭኻ࿉ᐒᄬϐӚᅿԛભҥݤǴՠΞեܭኻ࿉చऊϐೕ

കǶኻ࿉ݤϐѦ೽ྍݤεठ΢ёϩࣁ཮঩୯ᆶಃΟ୯ځ܈д୯ሞ

ಔᙃᛝۓϐచऊ܈୯ሞۓڐǴаϷኻ࿉ᆶಃΟ୯ځ܈д୯ሞಔᙃ

 ӵΠǺ݋ϩځǴۓڐϐ୯ሞۓᛝ܌

 

Ιȃོষ୽ᇄ಑έ୽ڏܖт୽ሬಢᙑ᛫ۡϞనघܖ୽ሬۡڞ 

 

(Ι) ོষ୽ёΣዉ࿗ࠉጚ๖Ϟ୽ሬۡڞ 

 

ਥᏵӅӕᡏݤಃ 307చ108ϐಃ 1 ໨کಃ 2 ໨ϐೕۓǴёаޕ

ၰ཮঩୯уΕኻ࿉܌߻ጌ่ۓڐޑਏΚᓬܭኻ࿉ݤǴ109ՠ؂ߚ٠

ϐϣ৒ᆶጄൎǶ110ӧ཮ۓڐਏΚǴϝ໪ᆄຎޑ೿፾Ҕ೭ኬۓڐঁ

঩୯уΕኻ࿉߻Ǵ܌ځᛝۓϐ࣬ᜢۓڐΞёϩࣁ཮঩୯۶Ԝ໔ጌ

่ϐచऊǴаϷ཮঩୯ᆶಃΟ୯(ջߚ཮঩୯)ϐ໔ޑచऊǶ  

 
1. ོষ୽ᇄོষ୽Ϟ໢ۡڞޟ 

                                        
ථ੝Ϗచऊύಃۅߓ 108 234చǴѭථచऊಃ 307చǴٚථҁచऊύࣁׯኻ࿉ၮբచऊ(TFEU)ಃ
351చǶځमЎϣ৒ӵΠǺ“The rights and obligations arising from agreements concluded before 1 
January 1958 or, for acceding States, before the date of their accession, between one or more Member 
States on the one hand, and one or more third countries on the other, shall not be affected by the 
provisions of the Treaties.To the extent that such agreements are not compatible with the Treaties, the 
Member State or States concerned shall take all appropriate steps to eliminate the incompatibilities 
established. Member States shall, where necessary, assist each other to this end and shall, where 
appropriate, adopt a common attitude.” See in ӕຏ 67, Official Journal C83, pp.196.; ӕຏ 31ǴAlina 
Kaczorowska, op. cit., p. 209. 
109 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 209. 
ଣӧݤࢪӵኻٯ 110 1962ԃϐ Commission v Italyਢᆶ The International Fruit Companyਢύ,ջЬ
஭ኻ࿉ݤϐਏΚᓬܭᜢิᄤຩܰᕴۓڐ(GATT)ǶCase 10/61, Commission v Italy [1962], ECR 1; 
Case 21-24/72, International Fruit Company v Produktschap voor Aroenten en Fruit [1972], ECR 1219. 
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୷ҁ΢Ǵ཮঩୯۶Ԝ໔࣬ϕጌ่ϐచऊᔈ၀٩ൻബۈచऊ܌

ೕۓϐࢎᄬǴ٠Ъόૈᆶബۈచऊ࣬ፂँǶঃऩ೭చऊӧኻࢪӅ

ӕᡏచऊғਏ߻൩ς࿶ӸӧǴ߾ԜచऊϐਏΚϝᙑӸӧǴՠऩࢂ

Ԝచऊ܌టၲԋϐҞ኱ӧӅӕᡏచऊғਏࡕǴёҔӅӕᡏచऊϐ

ೕၲۓԋ࣬ӕҞ኱Ǵ߾཮঩୯ᔈ፾ҔӅӕᡏచऊǶฅԶԖ٤Ꮲޣ

ᇡ٩ࣁᏵӅӕᡏచऊಃ10చ111ᆶচηૈӅӕᡏచऊಃ192చϐೕ

຾ӅӕᡏҺ୍ϐֹԋǴ٠Ъ཮঩ߦаࡼ΋Ϫ௛ڗǴ཮঩୯ᔈ௦ۓ

୯ϐ௛ࡼόᔈ֫ᛖӅӕᡏҞ኱ϐჴ౜Ƕ 

 

ӢԜǴ཮঩୯а߻ϐڐ᝼ऩό಄ӝ୷ᘵచऊϐೕۓǴᔈଶЗ

ᝩុғਏǶ112όၸǴኻݤࢪଣҭᇡࣁਥᏵӅӕᡏచऊಃ 292చ113ک

চηૈӅӕᡏచऊಃ 193చϐೕۓǴ཮঩୯ჹܭԖᜢచऊϐှញ

،БԄှޑаѦۓ᝼ਔǴόૈ௦ҔӅӕᡏచऊೕݾ፾ҔऩԖک

ϐǶ114ٯӵǴӧӅӕᡏచऊಃ 306చᆶচηૈచऊಃ 202చ൩Ԗ

ೕۓӅӕᡏϐచऊόКճਔکᐽහൕ໔ǴаϷКճਔǵᐽහൕک

಻ើ໔ϐ୔ୱᖄ࿉ϐӸӧᆶֹ๓ǴՠԜ୔ୱᖄ࿉ϐҞ኱ߚᙖҗӅ

ӕᡏаჴ౜ϐࣁज़Ǵ115ҭջѝԖӧӅӕᡏచऊϐ፾ҔคၲݤԋԜ

୔ୱᖄ࿉ϐҞޑਔǴऩ፾ҔӅӕᡏచऊૈၲԋԜҞ኱Ǵ߾፾ҔӅ

ӕᡏచऊϐೕۓǶ 

 
2. ོষ୽ᇄ಑έ୽Ϟ໢ۡڞޟ 

 

٩ᏵӅӕᡏచऊಃ 307చಃ 1 ໨ϐೕۓǴӧബۈచऊғਏϐ

Ӆӕᡏڙғϐ៾ճᆶက୍όౢ܌Ǵ཮঩୯ᆶಃΟ୯ጌ่ϐచऊ߻

చऊϐቹៜǴҭջӅӕᡏӧௗڙ཮঩୯ᡣᆶϐ೽ϩЬ៾ਔǴҭ܍

                                        
111 Ԝచීӧཥٚޑථҁచऊύ೏ٳΕ TEU ಃ 4 చಃ 3 ໨ϐೕۓǶ 
112 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 149Ƕ 
113 TFEU ಃ 344చǶ 
114 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 149-150Ƕӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 250Ƕ 
115 ӕ΢ຏ 17ǴЦੀሑǴ߻ඟਜǴ। 257Ƕ 



 40

᠍೽ϩЬ៾܌ᔈॄᏼϐ೽ϩ཮঩୯က୍ǴԜΏࢂ୯ሞݤ΢ϐᝩ܍

ਏ݀Ƕ116ऩԜచऊᆶӅӕᡏచऊ࣬࣌᝻ਔǴኻ࿉ϐ཮঩୯ᔈ٩Ᏽ

Ӆӕᡏచऊಃ 307చಃ 2 ໨ϐೕۓǴ௦ڗ፾྽ᒤှݤ،ǴаϷӧ

Ѹाϐ௃׎ΠǴ௦ڗӅӕᄊࡋ(common attitude)ٰ ှ،ፂँϐೀǶ
117೭ΏݮࢂҔ୯ሞݤϐಞᄍǴ཮঩୯όૈҔബۈచऊϐϣ৒ᆶಃ

Ο୯ጌ่ϐڐ᝼ٰೕᗉჹಃΟ୯ᔈ྽ॄᏼϐက୍ᆶೢҺǴ٠ዴߥ

ಃΟ୯ૈᝩុՉځ٬៾ճǴϸϐǴ཮঩୯ҭόૈᏰԾජҔуΕӅ

ӕᡏచऊ߻ጌ่ϐచऊచීٰೕᗉ཮঩୯Ծρӧኻ࿉ݤύ܌ᔈॄ

ϐೢҺǶ 

 

൩Ӆӕᡏచऊಃ 307చಃ 2 ໨ϐ፾ҔǴኻݤࢪଣӧ 2002ԃϐ

Commission v UKਢ118ϐղ،ύԖ଺΋ࣚۓǴаٛ཮঩୯Ҕа߻ᛝ

ᔈॄϐ៾ճᆶက୍ǶԜਢ܌ӆኻ࿉ϣځҗٰೕᗉࣁ᝼ڐϐ୯ሞۓ

ҹࢂԖᜢኻ࿉཮঩୯ᆶऍ୯ϐȨ໒ޜܫύڐ᝼ȩ(“open sky” 

agreements)ϐୢᚒǶኻݤࢪଣᇡࣁԭኀၲڐ᝼ II(Bermuda II 

Agreement)ࣁཥڐޑ᝼ǴӢࣁӧق߻ځԖܴқ߄ҢಃΒҽڐ᝼ࢂ

᝼(Bermuda I Agreement)Ǵа಄ӝऍ୯ڐж(replace)ಃ΋ҽڗΑࣁ

ᆶम୯Ҭ೯៾ϐว৖ǶԜঅ҅ಃ΋ҽڐ᝼ϐѸ໪ࣁࢂ܄Α፾ᔈཥ

᝼ڐᕉნǴӢԶԭኀၲޑ II ჹጌऊᚈБځ᝼ǴΨӢڐޑ΋ҽཥࢂ

ബ೷ཥޑ៾ճᆶက Ǵ୍ҭό፾Ҕܭಃ 307చಃ 2 ໨ϐ፾ҔጄൎǶ119 

                                        
116 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 150Ƕ݅דঢ়Ǵ҇୯ 84ԃǴȠኻࢪӅӕᡏϐ୯ሞݤΓ਱ȡǴ఩Ԣ
εᏢኻ܌زࣴࢪᅺγፕЎǴ। 131-132Ƕӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 257-258Ƕ 
117 ӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 258Ƕ 
118 Case C-466/98 Commission v UK [2002], ECR I-9427. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61998J0466:EN:PDF (visited on 
2011.06.17).  

119 म୯Ԑӧ 1946ԃ൩کऍ୯ᛝۓԭኀၲڐ᝼ IǴԜڐ᝼ӧ 1977ԃϐԭኀၲڐ᝼ II ύԖ଺অ҅Ƕ
ऍ୯۬ࡹӧ 1992ԃਔܭԭኀၲڐ᝼ II ύගٮम୯۬ࡹϷځд཮঩୯ጌ่ᚈᜐޑ໒ޜܫύڐ᝼ϐ
ᐒ཮Ǵϐࡕ୺ہ཮ԖวѲ΋ҽ҅ԄϦ֋(formal notice)ᖂܴԖᜢޜύҬ೯ၮᒡሦୱϐڐ᝼ޑፋղک
ጌ่చऊࢂ୺ہ཮ϐ஑ឦ៾ज़Ǵՠम୯ࠅ۬ࡹคຎܭԜϦ֋ӧ 1995ԃਔϝᆶऍ୯ᛝۓԜڐ᝼Ƕ
म୯ᇡࣁӧԭኀၲڐ᝼ I ύ፟܌ϒϐ៾ճᆶက୍٠ؒԖӧԭኀၲڐ᝼ II ύԖՖჴ፦΢ׯޑᡂǹᗨ
ฅಃΒҽڐ᝼ࢂӧम୯уΕኻ࿉Ѥԃ܌ࡕጌ่Ǵՠځբࣁಃ΋ҽڐ᝼ϐᝩុ(continuation)Ǵόᔈ
၀೏ຎࣁ΋ঁཥڐޑ᝼ǴӢԜǴम୯Ь஭ԭኀၲڐ᝼ II ᔈڙӅӕᡏచऊಃ 307చಃ 2 ໨ೕۓϐߥ
ៈǶ၁ಒϐϣ৒ፎୖྣ 2002ԃኻݤࢪଣԖᜢ Case C-466/98 Commission v UKϐղ،Ƕӕຏ 31Ǵ
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(Π) ོষ୽ёΣዉ࿗ࡣጚ๖Ϟ୽ሬۡڞ 

 

୷ҁ΢Ǵ٩Ᏽ୯ሞϦݤϐচ߾Ǵࡕጌ่ϐ୯ሞࢂۓڐόૈᆶ

ϐۓᛝ܌ࡕԶ཮঩୯ӧуΕኻ࿉ࡺ᝻Ǵ࣌܌Ԗۓڐጌ่ϐ୯ሞ߻

୯ሞۓڐόளᆶኻ࿉࣌࣬ݤ᝻Ƕ 

 
1. ོষ୽ᇄོষ୽Ϟ໢ۡڞޟ 

 

٩ྣӅӕᡏచऊಃ 293చϐೕۓǴ཮঩୯ࣁዴߥӚ཮঩୯ϐ

Γ҇ޑ៾੻ߥډڙምǴЀځ൩࣬ᜢѳ฻ࡑၶ܈ቲନᚈख़ፐิ฻᝼

ᚒǴᔈ຾Չϕ࣬ፋղǴ٠ӧബۈచऊϐೕۓਣࢎΠፋղ܌ᛝۓϐ

࣬ᜢచऊۓڐ܈ǴᔈયΕኻ࿉ྍݤϐ΋Ƕջ٬Ǵ΢ॊ࣬ᜢచऊϐ

ᛝߚ٠ۓӧബۈచऊϐਣࢎΠֹԋǴՠځࢂၸำࣣԖ౛٣཮܈୺

 ϐ΋೽ϩǶྍݤࣁϝё೏ຎۓڐ཮ୖᆶӧϣǴԜہ

 

Ӆӕᡏ஑ճϦऊϐಃࢪӵǺኻٯ 2 చೕۓǴόளජҔҁϦऊ

ҺՖచීٰ௨ନӅӕᡏచऊϐ፾ҔǴќ΋Бय़ǴԜచऊࢂӧӅӕ

ᡏచऊಃ 293చ௤៾཮঩୯ጌ่ϐǴӢԜബۈచऊϐਏΚᓬܭ཮

঩୯໔܌ጌ่ϐచऊۓڐ܈Ƕ120 

 
2. ོষ୽ᇄ಑έ୽Ϟ໢ۡڞޟ 

 

ӧჴ፬΢Ǵచऊޑፂँᆶ୯ሞݤ΢ޑᝩ܍Ԗࡐεޑᜢ߯Ǵа

ኻ࿉ԶقǴӢࣁኻ࿉٠҂Ϧ໒࠹Ѳᝩ܍཮঩୯ᆶಃΟ୯ጌ่ϐచ

ऊǴջ٬ኻ࿉ௗڙΑ཮঩୯ᙯᡣϐ೽ϩጌऊ៾ज़ǴಃΟ୯٠όૈ

ᇡࣁኻ࿉ӢԜ൩Ծ୏ᝩ܍཮঩୯а߻ϐచऊǶ 

 
                                                                                                                    
Alina Kaczorowska, op. cit., p. 209. 
120 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 150-151Ƕӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 250Ƕ 
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ӢԜǴԖᜢచऊፂँϐှ،ᒤݤǴёவኻݤࢪଣӧ 1980ԃϐ

Burgoaਢ121ύϐղ،բୖࣁԵ٩ᏵǴኻݤࢪଣᇡࣁӅӕᡏచऊಃ

307 చ໻ೕۓԖᜢ཮঩୯ቬՉځӃ߻ᆶߚ཮঩୯ϐ໔ۓڐޑက

୍ǴኻࢪӅӕᡏόڙԜۓڐϐऊ״Ǵҭջಃ 307చ໻ੋϷӅӕᡏ

ᐒᄬԖက୍όѐ֫ᛖ཮঩୯ቬՉӃ߻ᆶಃΟ୯ጌ่ϐۓڐက୍Ƕ

ќѦǴ٩ᏵӅӕᡏచऊಃ 10చϐೕۓǴ཮঩୯ࣁᅰҁచऊ܈Ӆӕ

ᡏᐒᄬϐೕۓᆶက୍Ǵڐ٠շӅӕᡏֹԋҺ୍Ǵᔈ௦ڗ΋Ϫ፾྽

ϐ௛ࡼǴՠόள଺рҺՖ֫ᛖӅӕᡏҞ኱ჴ౜ϐՉࣁǶྗԜǴջ

చऊ࣌᝻ۈǴ཮঩୯ᆶಃΟ୯ጌ่ϐచऊऩᆶബࡕӅӕᡏԋҥߡ

ਔǴኻݤࢪଣᗨค៾ቲకԜᜪచऊǴՠϝёᇡۓ཮঩୯ϐՉၴࣁ

ϸӅӕᡏݤϐೕۓǴԶा؃཮঩୯অ܈ׯಖЗԜᜪచऊǶ122 

 

ኻ࿉ݤჹှ،చऊፂँϐ௛٠ࡼόቹៜߚ཮঩୯ჹኻ࿉ϐ཮

঩୯ගଆນ೜ϐ៾ճǴӢࣁኻ࿉ݤϐᓬӃচ٠߾όڀୱѦਏΚǴ

໻፾Ҕኻ࿉ᆶ཮঩୯ϐ໔ޑϣ೽ᜢ߯Ǵό፾Ҕܭ཮঩୯ᆶߚ཮঩

୯ϐ໔ޑᜢ߯Ǵ܌а཮঩୯όૈТय़ජЇኻ࿉ݤϐೕۓԶ឴࣊ಃ

Ο୯ϐ៾੻Ƕ123ԖᏢޣҭ٩ྣᕴ៏۔(Advocate General) Capotorti

ϐൔ֋ᇡࣁ཮঩୯ᆶಃΟ୯܌ጌ่ϐచऊऩाჹӅӕᡏౢғ״ܥ

ΚǴ߾ሡा಄ӝаΠϐ኱ྗǺ124 

 

� ԜᜪచऊࢂӧӅӕᡏచऊԋҥϐ܌߻ጌ่ǴЪጌऊ୯ϐ΋

೷җӅӕᡏ཮঩୯܌ጌ่ǹ 

� ཮঩୯׆ᏇӅӕᡏᒥӺԜᜪచऊǹ 

                                        
121 Case 812/79, Attorney General v Juan C. Burgoa [1980], ECR 2787. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61979J0812:EN:PDF (visited on 
2011.06.17) 
122 ӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 39Ƕӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 153Ƕ 
123 ӕຏ 14ǴමзؼǴ߻ඟਜǴ। 241-243ǹаϷӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 108-109ǶPaul Craig 
and Gráinne de Búrca, 2008, EU Law: Text, Cases, and Materials, New York: Oxford, pp.204-205. 
124 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 153Ƕӕຏ 120ǴCase 812/79, Attorney General v Juan C. Burgoa.; 
ӕຏ 60ǴT. C. Hartley, op. cit., p. 173. 



 43

 ǹࣁᄬύǴ໪җӅӕᡏᐒᄬ୺ՉϐՉࢎԜᜪచऊϐܭ �

� д೷ጌऊ୯܍ᇡ཮঩୯౽ᙯ៾ज़ϒӅӕᡏǶ 

 

ᕴԶقϐǴኻ࿉ᆶ཮঩୯ϐ໔ޑᜢ߯όӸӧѸฅϐచऊᝩ܍

ᜢ߯Ǵኻ࿉ӧځጌऊ៾ޑጄൎϣ٦ԖкϩϐԾҗǴ٠όڙ཮঩୯

ᆶߚ཮঩୯ϐ໔а߻ጌ่ϐచऊۓڐ܈ϐ״ܥǶ 

 

Πȃዉ࿗ᇄ಑έ୽ڏܖт୽ሬಢᙑጚ๖Ϟనघܖ୽ሬۡڞ 

 

ኻ࿉ᆶಃΟ୯ځ܈д୯ሞಔᙃ܌ᛝۓϐచऊۓڐ܈Ώࢂ୷ܭ

ബۈచऊϐ௤៾ǴӢԜǴΥӧԜచҹ୷ᘵΠᛝۓϐచऊۓڐ܈ջ

ԋࣁኻ࿉ྍݤݤϐ΋Ǵ٠Ъჹኻ࿉Ӛᐒᄬک཮঩୯ڀԖ״ܥΚǶ125

٩ᏵӅӕᡏచऊಃ 300చಃ 6 ໨చීϣ৒Ǵঃऩኻ࿉཮঩୯܈ኻ

ցԖፂँϐࢂ᝼ᆶӅӕᡏచऊڐ཮ჹ୯ሞہ୺ک᝼཮ǵ౛٣཮ࢪ

ᅪቾਔǴёаቻ၌ኻ࿉ݤଣϐཀ ਔǴۓցࣁـଣϐཀݤǴऩኻ࿉ـ

Ѹ໪ځ٬ӧ಄ӝኻࢪᖄ࿉చऊಃ 48చೕۓϐ௃ݩΠБૈғਏǶ 

 

ඤقϐǴኻ࿉όளᆶಃΟ୯ځ܈д୯ሞಔᙃጌ่ၴϸኻ࿉చ

ऊϐೕۓϐҺՖ୯ሞڐ᝼ǴԜڐ᝼ऩό಄ӝኻ࿉చऊಃ 48చೕۓ

చۈബׯΠঅࢎೕϐਣݤӧኻ࿉܈᝼ڐׯঅߚόளғਏǴନ߾

ऊǶ126ӧኻ࿉చऊϐ୷ᘵࢎᄬΠ܌ᛝुϐۓڐǴନΑჹ཮঩୯Ԗ

ਏΚǴ127ӢԜǴኻ࿉ᐒ״ܥԖ฻ӕϐڀΚǴჹኻ࿉Ӛᐒᜢҭ״ܥ

ᄬҭόૈբрҺՖၴϸԜᜪ୯ሞۓڐϐೕ߾ǵࡰзۓ،܈฻ԛભ

ҥݤǶ128ќѦǴԜᜪϐ୯ሞۓڐѝ໪ӧኻ࿉۔БϦൔ΢วѲғਏǴ

                                        
125 ٩Ᏽኻ࿉ၮբచऊ(TFEU)ಃ 216చϐೕۓ(চѭථచऊಃ 300చಃ 7໨ǹۅߓථ੝Ϗಃ 228చ)Ƕ 
126 ኻ࿉(TFEU)ಃ 218చಃ 11໨ϐೕۓচЎࣁǺA Member State, the European Parliament, the 
Council or the Commission may obtain the opinion of the Court of Justice as to whether an agreement 
envisaged is compatible with the Treaties. Where the opinion of the Court is adverse, the agreement 
envisaged may not enter into force unless it is amended or the Treaties are revised. 
127 ӕຏ 70ǶӅӕᡏచऊಃ 300చಃ 7 ໨ϐೕۓǹΞـኻ࿉ၮբచऊ(TFEU)ಃ 216చϐೕۓǶ 
128 Ӆӕᡏచऊಃ 307చϐೕۓӧှ،Ӆӕᡏݤᆶ୯ሞۓڐ΢ϐፂँਔǴӧჴ፬΢ዴჴჹ཮঩୯
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ёό໪࿶ၸᙯඤำׇջԋࣁኻ࿉ྍݤݤϐ΋೽ϩǶ 

 

ӂȃ ಑ΠЛ࢘ڷ(Second Pillar)಑έЛ࢘(Third 

Pillar)ήϞ௩ࢊ 
 

ኻ࿉ಃΒЍکࢊಃΟЍࢊΠ܌௦ѐޑ௛ࣁࡼኻ࿉ݤϐྍݤύ

ԖࡽӅӕᡏࣁǴѬॺҭࣁǴӢ(complementary sources)ྍݤкံޑ

ܭǴኻ࿉Ӛ཮঩୯୷ځϐ΋೽ϩǶЀ(acquis communautaire)ࡓݤ

Ӆӕᡏచऊಃ 10చೕۓǴᔈҁ๱੿၈ӝբচ߾௦ڗᆶኻ࿉ݤ΋ठ

ϐ΋Ϫ௛ֹٰࡼԋచऊϐҞ኱Ƕ129ӢԜǴคፕࢂӧಃΒЍ܈ࢊಃ

ΟЍࢊሦୱϣϐӝբ௛ࡼǴ೿όૈᆶኻ࿉࣬ݤፂँǶ 

 

ݤ௦Ҕϐ܌฼ሦୱࡹύԖᜢӅӕѦҬᄤӼӄࢊύӧಃΒЍځ

٩Ᏽኻ࿉చऊಃࢂǴЬाΏڀπࡓ 12చύࣁуமᆶ཮঩୯ϐ໔ޑ

ӝբԶೕۓ௦Ҕϐচ߾ǵ΋૓܄ᆜሦǵӅӕ฼ౣǵӅӕҥ൑ǵᖄ

ӝՉ୏ࡹک฼ڐፓ(conduct of policy)ǴаϷኻ࿉చऊಃ 15చೕۓ

౛٣཮൩੝ਸ᝼ᚒ܌௦ҔϐӅӕҥ൑Ǵکኻ࿉చऊಃ 23 చಃ 2

໨ೕۓԖᜢ୺ՉᖄӝՉ୏܈Ӆӕҥ൑130ۓ،ޑ฻฻ǹ೭ࡓݤ٤π

،ک΢ᖄӝՉ୏ǵӅӕҥ൑߾ΚǴฅԶǴচ״ܥࡓݤڀεӭόڀ

 Ƕ131ࢗቩݤଣϐљݤኻ࿉ڙΚǴՠό໪ௗ״ܥᔈ၀Ԗۓ

 

                                                                                                                    
ϐ୯ϣ۔ݤԶڀقԖ࣬྽ϐ֚ᜤࡋǴനܴᡉٯޑηࢂ୯ሞമπಔᙃϦऊᆶӅӕᡏᐒᄬࡰзϐ໔Ԗ
ᜢζڹ܄໔πբϐፂँǶ၁ـ Case C-345/89, Stoeckel [1991], ECR I-4047,  
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61989J0345:EN:PDF (visited on 
2011.06.17); Case C-158/91 Jean-Claude Levy [1993], ECR I-4287, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61991J0158:EN:PDF(visited on 
2011.06.17) ; Case C-13/93, ONEM [1994], ECR I-371, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61993J0013:EN:PDF(visited on 
2011.06.17) . 
129 See Case C-124/95, The Queen, ex parte Centro-Com Srl v HM Treaury and Bank of England 
[1997], ECR I-81. ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 228-229. 
130 ΢ॊಃΒЍࢊΠϐࡓݤπ࣬ޑڀᜢೕۓǴёќୖԵኻ࿉చऊಃ 13చԿ 14చϐ၁ಒೕۓǶ 
131 ѭථచऊϐኻ࿉చऊಃ 46చϐೕۓǶୖ᎙ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 170-171Ƕ 
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٩Ᏽኻ࿉చऊಃ 34చೕۓǴԖᜢಃΟЍࢊљݤᆶϣࡹሦୱޑ

 Ǻ132ࣁёϩځǴۓ،җ౛٣཮֡ڀπࡓݤ

 

� ௦ҔӅӕҥ൑(common positions)ǴҔаೀ౛ኻ࿉ϐ੝٣ۓ

୍ǹ 

� ௦Ҕࢎᄬۓ،܄(framework decisions)ǴࣁΑڐፓ཮঩୯ϐ

 ǹ߾ᆶೕࡓݤ

� ௦Ҕ،ۓ(decisions)ǴࣁΑ಄ӝљݤᆶϣࡹሦୱϐӝբҞ

኱ǹ 

� Ϧऊ(conventions)ǴԜϦऊҗ΋ъа΢ϐ཮঩୯ጌ่ࡕǴ

നࡕ໪җ౛٣཮௦ڗ၀Ϧऊϐ୺Չ௛ࡼǶ 

 

ௗਏޔڀаό܌ೕǴݤΑ᏾ӝ཮঩୯ࣁࢂۓ،܄ᄬࢎύǴځ

Κǹ،ၲࣁࢂ߾ۓԋಃΟЍࢊϐҞ኱Ǵ൩ߚᜢݤೕϐ᏾ӝǴӢԜ

ҭόޔڀௗਏΚǴՠϝԖ״ܥΚǴ୤Γ҇όள٩Ԝӛኻ࿉ݤଣග

ଆນ೜ǹ133Ϧऊࢂ߾໺಍ϐࡓݤπڀǴځҁ፦΢ឦ۬ࡹܭ໔ӝբ

 ፦Ƕ134܄

 

ചȃ Ιૡࡡݲনࠌ(General principles of law) 

 

ӧࡓݤჴ፬΢Ǵ΋૓ࡓݤচ߾ᗨߚԋЎݤǴځচ߾ЬाٰԾ

ࡓݤǴаϷ཮঩୯୯ϣϐ߾চࡓݤϐ΋૓ݤدᆶ୯ሞݤ୯ሞϦܭ

ᆶᏦݤϐ໺಍ǴҔаံкԋЎݤϐόىǶኻ࿉ݤଣନΑ௦Ҕ΋૓

Ԗᜢኻ࿉ᐒᄬ೯ၸܭǹаϷჹݤշှញᆶ፾Ҕኻ࿉ڐٰ߾চࡓݤ

ϐݤз܈཮঩୯ӧ፾Ҕኻ࿉ݤਔ௦ڗϐՉ୏܈௛ࡼԖၴ΋૓ࡓݤ

                                        
132 ୖ᎙ѭථచऊϐኻ࿉చऊಃ 34చϐೕۓǴOfficial Journal C325, 24.12.2002. 
133 ӧಃΟЍࢊΠǴ٩Ᏽኻ࿉చऊಃ 35చಃ 6 ໨ϐೕۓǴૈ൩ࢎᄬۓ،܄ගଆນ೜ޑ໻Ԗ཮঩୯
 ཮Ƕہ୺܈
134 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। ।ک99 171Ƕ 
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চ߾Ǵࢂ܈୷ܭӅӕᡏచऊಃ 230చ܈ಃ 288చϐೕ܌ۓගଆϐ

ນ೜Ǵ135ኻ࿉ݤଣёݤ٩բрຊ،ǶӅӕᡏచऊಃ 220చ136ҭೕ

ࡓݤ፾ҔచऊਔᒥӺکӧှញߥଣᔈዴݤଣᆶಃ΋ቩݤࢪǺኻۓ

(the law)ǴԜೀϐࡓݤё௢ޕҥ୷ܭచऊύޑ΋૓ࡓݤচ߾Ǵ137Ъ

നத೏Չޑ٬΋૓ࡓݤচ߾ವၸܭΓ៾(human rights)Ƕ 

 

ԜѦǴӧኻ࿉చऊಃ 46చ138ϐೕۓǴኻ࿉ݤଣჹܭኻ࿉చऊ

ಃ 6 చಃ 2 ໨ԖᜢᐒᄬϐՉ٦ࣁԖᆅᗄ៾ǶࡺԶ΋૓ࡓݤচ߾ӧ

ኻ࿉ݤύתᄽ๱ख़ाޑΟख़فՅ(triple role)Ǻಃ΋ǵᗉխ๊҅ܔ

က(avoid denial of justice)ǹಃΒǵ༤ံӅӕᡏݤϐόىǹಃΟǵ

மϯӅӕᡏݤϐ΋ठ܄Ƕ139ඤقϐǴኻ࿉ݤଣᙖҗ΋૓ࡓݤচ߾

ϐό߾চࡓݤܭΑኻ࿉చऊჹىղ،΋Бय़ံٯញᆶਢှޑբ܌

୷ᘵ(grounds of review)ਔǴࢗଣϐቩݤኻ࿉ࣁǴќ΋Бय़Ǵӧբى

кϩวචΑݤଣӧ᏾ঁљݤᡏسύϐ೷ݤ(law-making)фૈǴӢ

ԜǴ྽ኻ࿉ᐒᄬ܈཮঩୯ၴϸ΋૓ࡓݤচ߾ਔǴջᔈॄཞ্፝ᓭ

ϐೢҺǶ 

 

ΙȃΙૡࡡݲনࠌϞྛپ 

 

΋૓ԶقǴኻ࿉ྍݤύޑ΋૓ࡓݤচ߾ёаᘜયр൳ঁٰྍ

                                        
135 Nigel Foster, 2007, EU Law: Questions and Answers, New York: Oxford, p.32. 
136 Ӆӕᡏచऊಃ 220చमЎচЎࣁ: “The Court of Justice and the Court of First Instance, each 
within its jurisdiction, shall ensure that in the interpretation and application of this Treaty the law is 
observed.”ӧཥٚޑථҁచऊύ೏ٳΕኻࢪᖄ࿉చऊ(TEU)ಃ 19చಃ 1 ໨ǴځচЎϣ৒অࣁׯ: 
“The Court of Justice of the European Union shall include the Court of Justice, the General Court and 
specialised courts. It shall ensure that in the interpretaion and application of the Treaties the law is 
observed.”аϷӅӕᡏచऊಃ 230చ(ཥٚޑථҁచऊ TFU ಃ 263చ)ύ܌ගϷϐȨҺՖࡓݤೕ߾ȩ
(any rule of law)Ǵҭࢂ܈Ӆӕᡏచऊಃ 288చ(ཥٚޑථҁచऊ TFU ಃ 340చ)ύϐȨ཮঩୯ࡓݤ
ύӅӕޑ΋૓ࡓݤচ߾ȩ(general principles common to the laws of the Member States)ࣣ ԖॊϷډኻ
࿉ݤଣᔈ൩΋૓ࡓݤচ߾ϐ࣬ᜢਢҹᆶаᆅᗄ٠բрղ،Ƕ 
137 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 348Ƕ 
138 ѭථచऊύኻ࿉చऊಃ 46చೕۓᗨฅӧٚථҁచऊύ೏մନǴՠচϣ৒Ԗᜢኻ࿉చऊಃ 6 చ
ಃ 2 ໨ϐ୷ҁচ߾Ǵࣁׯӧཥٚޑථҁచऊϐኻ࿉చऊಃ 6 చಃ 3 ໨ύǶ 
139 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 231. 
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ೀǺ140 

 

(Ι)୽ሬݲ(International Law)ܖ୽ሬಢᙑ(International   

Organizations) 

 

ջ٬ኻ࿉ҁي൩ബ೷Α΋ঁཥޑ୯ሞݤᡏسǴՠኻ࿉ݤଣӧ

ղ،ਔϝ൩཮ЇҔӸӧܭ୯ሞځ܈ݤд୯ሞಔᙃύޑ΋૓ࡓݤচ

Шࣚຩܰಔ܈߾ϐೕݤǵಞᄍ୯ሞݤدǵ୯ሞݤӵ୯ሞϦٯǴ߾

ᙃ(WTO)฻ࡓݤᡏسύх֖ޑ΋૓ࡓݤচ߾Ƕ 

 

(Π) ོষ୽ࡡݲϛӓӣޟΙૡࡡݲনࠌ 

 

߾চࡓݤޑύࡋڋ໺಍ࡓݤ୯ǵम୯฻୯ৎϐݤӵቺ୯ǵٯ

ჹኻ࿉љݤᡏسύޑ΋૓ࡓݤচ߾ቹៜ࣬྽εǴЪኻ࿉ݤଣቩ౛

ղ،ਔǴ࿶த཮Кၨቩࢗόӕ཮঩୯܈ӄᡏ཮঩୯ࡓݤᡏسύࡽ

Ӹϐচ߾Ƕঃऩኻ࿉۹ຎ཮঩୯Ꮶݤϣ܌ᆢៈϐ୷ҁΓ៾ߥምচ

سᡏࡓݤᆶ཮঩୯سᡏࡓݤϐว৖ᆶ፾ҔǴஒ཮೷ԋ᏾ᡏኻ࿉߾

ϐፂँǶ 

 

ӵӧٯ 1974ԃኻݤࢪଣჹ Internationale Handelsgesellschaft

ਢύբрޑᇥܴǺȨ᛾ܴჹ΋ԋ঩୯Ꮶݤೕޑۓ୷ҁ៾্ߟޑǴ܈

ԖਏޑзݤǴόૈቹៜ΋ঁӅӕᡏ্ߟޑ߾ᄬচ่ݤჹ୯ৎᏦࢂ

ኻ࿉୷ҁΓ៾Ꮶകٰࡕࢂӧ၀୯ሦβ΢วғਏΚǶȩ141೭Ψ܈܄

ஒԖᜢख़ाΓ៾ϐ΋૓চ߾аܴЎೕጄϐǴаٛ྽཮঩୯ϐᏦݤ

ೕۓᆶኻ࿉୷ҁΓ៾ೕۓр౜ፂँǶவ཮঩୯ϐӅӕࡓݤޑচ߾

                                        
140 ӕຏ 134ǴNigel Foster, op. cit., pp.32-33; ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 231. 
141 ၁ـ Case 11/70, Internationale Handelsgesellschaft v Einfuhr-und Vorratstelle Getreide [1970], 
ECR 125.; ୖ ಏᄪǴ҇୯ࢫ᎙ 97ԃǴȠኻݤࢪଣ܌፾Ҕ΋૓ࡓݤচ߾ϐࣴزȡǴܿֆεᏢݤᏢଣݤ
ᅺγፕЎǴ।سࡓ 46-47Ƕ 
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ว৖рϐኻ࿉ݤ΋૓ࡓݤচ߾Ԗѳ฻চ߾ (the principle of 

equality)ǵࡓݤ௛ࡼቫભচ߾(the principle of the hierarchy of legal 

measures)ǵό྽ளΚচ߾(the principle of unjust enrichment)ǵᜢܭ

(the principles concerning non-contractual liability)߾ऊೢҺচࠨߚ

฻Ǵ142аᙖҗኻݤࢪଣޑղ،уаዴᇡǶ 

 
(έ) ӓӣᡝҏ፴ϛᗴ֤ϞΙૡনࠌ 

 

ཀࡰӧኻ࿉చऊύ܈ኻ࿉Ҟ኱ύ܌ᗦᙒϐ΋૓ࡓݤচ߾ǴԜ

ᅿ΋૓ࡓݤচ߾ΞёϩٿࣁᜪǺ143ಃ΋ᜪࢂϸࢀ๱Ӆӕᡏکݯࡹ

࿶ᔮϐ่ᄬচ߾ǴٯӵǺኻ࿉ݤϐޔௗਏΚ(direct effect)চ߾ǵޔ

ௗ፾Ҕ(direct applicability)চک߾ᓬӃ፾Ҕ(supremacy)চ߾ǴаϷ

ი ่ চ ߾ (principle of solidarity)ǵ ᇶ շ চ ߾ (principle of 

subsidiarity)ǵԖज़៾ճচ߾(principle of limited powers)ǵኻ࿉Ϧ

҇ϐԖਏљߥݤៈচ߾(principle of effective judicial protection of 

citizens of the EU)฻ǶಃΒᜪϐচ߾ᗦᙒܭኻ࿉ϣ೽ѱ൑ǴҔа

மϯ܈Ѝ࡭ኻ࿉ϐҞ኱ᆶཥԾҗЬကϐᆒઓǴٯӵǺѳ฻চ߾

(principle of equality)ǵКٯচ߾(principle of proportionality)ǵ୷ҁ

Γ៾ϐߥៈ(principles of fundamental human rights)চ߾฻Ƕ144 

 
(Ѳ) ୽ሬۡڞ(agreements) 

 

ኻࢪΓ៾ Ϧऊ (European Convention on Human Rights, 

ECHR)ǴٯӵǺኻݤࢪଣ୷ܭኻࢪΓ៾Ϧऊک཮঩୯Ӆӕ౽ᙯϐ

Ꮶݤ៾ज़Ǵᙖҗݤଣղ،ϐਢٯჹঁΓ୷ҁ៾ճߥޑምϒаڀᡏ

                                        
142 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 234. 
143 Ibid.. 
144 Ibid., pp. 234-240. 
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ϯǶ145ӧȠٚථҁచऊȡύϐኻࢪᖄ࿉చऊಃ 6 చ146ೕۓǴኻ࿉

ᔈуΕȠኻࢪΓ៾ϦऊȡǴ٠Ъᔈ൧ख़ȠኻࢪΓ៾Ϧऊȡߥ܌ምϐ

୷ҁ៾ճǴаϷٰԾܭӚ཮঩୯ࡓݤύӅӕԖᜢΓ៾ߥምϐচ

໺಍ύϐ୷ҁ៾ݤΓ៾Ϧऊᆶ཮঩୯ᏦࢪኻܭǴа΢೭٤Ӹӧ߾

ճǴҭԋࣁኻ࿉ݤϐ΋૓ࡓݤচ߾ǶඤقϐǴȠٚථҁచऊȡό໻

ܴЎೕۓኻ࿉уΕȠኻࢪΓ៾ϦऊȡǴ׳ஒԐӧ 2000ԃ 12Дϐѭ

ථኻࢪଯঢ়཮ύ࠹ѲϐȠኻࢪᖄ࿉୷ҁ៾ճᏦകȡ(Charter of 

Fundamental Rights of the European Union)યΕཥޑȠٚථҁచऊȡ

ύǴ٬ளԜᏦക҅Ԅԋࣁኻ࿉ݤϐྍݤǴ٠፟ϒࡓݤځ΢ϐ״ܥ

Κᆶޔௗ፾ҔਏΚǶ147 

 
ΠȃΙૡࡡݲনࠌϞᆍ᜸ 

 

җܭ΢ॊϐٰྍ܌ว৖рޑ΋૓ࡓݤচ࣬߾྽ӭǴ܌а໻൩

ኻ࿉ݤଣղ،ዴޑۓख़ाࡓݤচٰ߾ϩ݋ϐǺ 

 

(Ι) அҏΡ᠌߳ራনࠌ(Principle of Fundamental Human 

Right)148 

 

ԜΏྍԾܭቺ୯୷ҁݤϐख़ाচ߾Ǵᗨฅቺ୯ଫ୷ҁݤᇡࣁ

                                        
145 ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 136-137Ƕ၁ـ Case 44/79 HauerਢǵCase 63/83 KirkਢǴаϷ
Case 4/73 NoldਢǶ 
146 ӧᙑޑѭථచऊύϐኻ࿉చऊಃ6చಃ1໨ϐೕۓǺ “The Union is founded on the principles of 
liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles 
which are common to the Member States.”ǴќѦኻ࿉చऊಃ49చҭೕۓǴҺՖటҙፎуΕኻ࿉ϐ୯
ৎ೿໪ᒥӺԜচ߾Ǵ٠಄ӝచऊϐೕۓҙፎǴБளуΕǶԶཥٚޑථҁచऊύϐኻ࿉చऊಃ6చ
ಃ3໨ϐೕۓǺ “Fundamental rights, as guaranteed by the European Convention for the Protection of 
Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common 
to the Member States, shall constitute general principles of the Union’s law.”ӕኬӦǴӧཥٚޑථҁచ
ऊύೕۓऩाҙፎуΕኻ࿉ϐ୯ৎ໪಄ӝᆶᒥӺኻ࿉చऊ(TEU)ಃ2చϐᆒઓǴᗨฅ࣬ၨܭѭථచ
ऊύ࣬ޑᜢೕۓԖբΑ٤অ҅ǴՠჹԖᜢ΋૓ࡓݤচ߾ϐೕۓǴځҞ኱೿ࢂமፓᔈߥም٠ᆢៈ୷
ҁΓ៾ᆒઓǶӕຏ67, Official Journal C83, 30 March 2010; Official Journal C325, 24.12.2002. 
147 ӕຏ 66Ǵഋ᜽ীǴ߻ඟਜǴ। 6Ƕ 
148 ԖᜢԜচ߾ϐ၁ಒϣ৒ёୖԵǺMark Brealey & Mark Hoskins, 1998, Remedies in EC Law, 2nd 
Edition, U.K.: Sweet & Maxwell Limited, pp. 47-50.; ӕຏ 93ǴT.C. Hartley, op. cit., pp. 135-146. 
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୷ҁΓ៾ϐߥምଯܭ΋ϪࡓݤǴՠԐයኻݤࢪଣᇡؒࣁԖက୍ߥ

ም཮঩୯ϐᏦݤೕۓǴ149ډޔ 1960ԃϐ StauderਢǴ150ኻݤࢪଣ

ᗨฅᇡࣁԜ΋ນ೜ؒࢂԖѸाǴՠӧځղ،ύΨዴᇡΑߥም୷ҁ

Γ៾চࣁ߾Ӆӕᡏޑݤ΋૓ࡓݤচ߾ϐ΋Ǵᔈϒа൧ख़ᆶᆢៈǶ151 

 

(Π) ݢߨຜЅҁ้নࠌ(Principle of Non-discrimination and 

Equality)152 

 

Ԝচ߾ӧӅӕᡏݤύಃ 12 చکಃ 141 చ153ύԖ୷ҁܴЎೕ

ӧӅӕᡏచऊಃځձǴЀ܄کຎ୯ᝤݔ࿣Зۓϣ৒ό໻ೕځǴۓ

13చ154ஒ࿣ЗݔຎՉ୏ϐጄൎаచЎܴқೕጄǴ٠ᘉ৖ډନΑ୯

ᝤᆶ܄ձϐѦǴᗋх֖ᅿ௼ǵՈጔǵے௲ߞ܈һǵූምǵԃស܈

ǴӧӅӕᡏచऊಃޣࣗ׳໼ӛ฻ሦୱǶ܄ 34చೕۓ൩Ӆӕၭ཰ࡹ

฼ϐሦୱǴᔈᒥൻӅӕᡏಃ 33చϐҞ኱ೕۓǴӧӅӕᡏғౢޣᆶ

੃຤ޣ໔όᔈ၀ԖҺՖݔຎϐՉࣁǶ155ኻݤࢪଣ२ԛӧ 1972ԃϐ

Sabbatini v European Parliamentਢ156ύǴᇡࣁኻࢪ᝼཮Ӣࣁ྽٣

Γ Sabbatini่ ஆԶڗ੃ځр୯ࢭຠǴዴᇡၴϸΑ܄ձݔຎϷѳ฻

                                        
ӵӧٯ 149 1959ԃϐ Case 29/69 Stauderਢǵ1960ԃ Joined Cases 36-38& 40/59 GeitlingਢǵаϷ
ӧ 1965ԃϐ Case 40/64 SgarlataਢǴኻݤࢪଣ٠҂൩཮঩୯Ꮶݤύϐ୷ҁΓ៾ϒаߥምǴ໻፾Ҕ
ӅӕᡏݤύԖೕޑۓ೽ϩϒа௦યǴӢԶ೷ԋ཮঩୯Ꮶݤύϐ୷ҁΓ៾ᆶӅӕᡏݤύౢғፂँǶ 
150 Case 29/69, Stauer v City of Ulm [1969], ECR 419, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61969J0029:EN:HTML (visited on 
2011.06.17).  
151 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 164Ƕ 
152 ԖᜢԜচ߾ϐ၁ಒϣ৒ёୖԵຏ 122ǴPaul Craig and Gráinne de Búrca, op. cit., pp.558-561; 
Margot Horspool & Matthew Humphreys, 2008, European Union Law, New York: Oxford, pp.158-163 
& pp. 540-575.; ӕຏ 147ǴMark Brealey & Mark Hoskins, op. cit., pp. 42-46; ӕຏ 93ǴT.C. Hartley, 
op. cit., pp. 153-154. 
153 ၁ـѭථచऊϐӅӕᡏచऊಃ 12చ(ٚථҁచऊϐኻ࿉ၮբచऊ(TFEU)ಃ 18చ)Ԗᜢ࿣З୯
ᝤݔຎϐೕکۓಃ 141చ(ٚථҁచऊϐኻ࿉ၮբచऊ(TFEU)ಃ 157చ)Ԗᜢتζӕπӕၿϐೕ
 Ƕۓ
154 ၁ـѭථచऊϐӅӕᡏచऊಃ 13చ(ٚථҁచऊϐኻ࿉ၮբచऊ(TFEU)ಃ 19చ)ϐೕۓǶ 
155 ၁ـѭථచऊϐӅӕᡏచऊಃ 33చ(ٚථҁచऊϐኻ࿉ၮբచऊ(TFEU)ಃ 39చ)کಃ 34చ(ٚ
ථҁచऊϐኻ࿉ၮբచऊ(TFEU)ಃ 40చ)ϐೕۓǶ 
156 ၁ـ Case 20/71, Sabbatini v European Parliament [1972], ECR 345, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61971J0020:EN:PDF (visited on 
2011.06.17). 
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চ߾Ƕ 

 

(έ) ࡡݲԊۡܒনࠌ(Principle of Legal Certainty) 

 

җࡓݤܭӼ܄ۓҁڄيᇂࣗቶǴԶځཀ఼ΨၨࣁኳጋǴӢԜǴ

ኻݤࢪଣӧ፾ҔࡓݤӼ܄ۓচ߾ਔǴගٮ൳໨চ߾ᒥൻǺ157 

 

� όྉϷ۳ࡽόྉϷ۳ࡽόྉϷ۳ࡽόྉϷ۳ࡽচ߾চ߾চ߾চ߾(Principle of Non-retroacitvity)ǺǺǺǺ158ཀࡰཥ

 Ƕ159ࣁՉޑ߻зۘ҂ғਏϐݤԜܭзό፾ҔݤࡹՉޑ

� ၈ߞচ၈ߞচ၈ߞচ၈ߞচ߾߾߾߾(Principle of Good Faith)ǺǺǺǺջኻ࿉ᐒᄬՉࠨکࡹ

ऊ᝼ᚒϐݤз΢ाޚ๱၈ߞ๓ཀϐচ߾Ƕ 

� ೕߥ߾੮চೕߥ߾੮চೕߥ߾੮চೕߥ߾੮চ߾߾߾߾(Principle of Patere Legem)ǺǺǺǺ160ҭջ៾Κᐒ

ᜢ(the authority)Ѹ໪ᒥൻԾρࣁձΓ೛ҥϐࡓݤǶ161 

߾߾߾߾ៈচߥள៾ճࡽៈচߥள៾ճࡽៈচߥள៾ճࡽៈচߥள៾ճࡽ � (Principle of Vested or Acquired 

Rights)ǺǺǺǺࡰࢂཥݤзϐೕۓόૈࡽ্ߟςளډϐ៾੻ǴԜ

চ߾ᆶόྉϷ۳ࡽচ߾Ԗ΋ᡏٿय़ϐᜢ߯Ƕ162 

� ӝݤයࡑচӝݤයࡑচӝݤයࡑচӝݤයࡑচ߾߾߾߾(Principle of Legitimate Expectations)ǺǺǺǺ163ཀ

                                        
157 Ξᆀࡓݤዴ܄ۓচ߾Ƕୖ᎙ຏ 31ǴAlina Kaczorowska, op. cit., p. 232. аϷຏ 22ǴЦੀሑǴ߻
ඟਜǴ। 165ǶԖᜢԜচ߾ϐ၁ಒϣ৒ёୖԵຏ 122ǴPaul Craig and Gráinne de Búrca, op. cit., 
pp.551-557; ӕຏ 151ǴMargot Horspool & Matthew Humphreys, op. cit., pp.149-150.; ӕຏ 147Ǵ
Mark Brealey & Mark Hoskins, op. cit., pp. 37-38.; ӕຏ 93ǴT.C. Hartley, op. cit., pp. 146-151. 
158 ԖᜢԜচ߾ϐ၁ಒϣ৒ёୖԵǺIbid., Mark Brealey & Mark Hoskins, op. cit., pp. 39-42. 
ӵӧٯ 159 Société pour l’Exportation des Sucres v CommissionਢύǴܴқᖂܴόྉϷ۳ࡽচ߾Ǵ୺
зϐೕጄǶӕຏݤ٠όૈ፾Ҕ၀ࣁϐՉ߻ǴԶғਏࣁϐՉࡕзғਏݤ၀ܭೕѝ፾Ҕݤޑۓڋ཮ہ
22ǴЦੀሑǴ߻ඟਜǴ। 165-166Ƕ၁ـ Case 88/76, Société pour l’Exportation des Sucres SA v 
Commission of the European Communities [1977], ECR 709, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61976J0088:EN:HTML (visited on 
2011.06.17).  
160 ჹ patere legem quam ipse fecistiޑᙁᆀǴ
http://www.worldlingo.com/ma/dewiki/zh_tw/Latein_im_Recht(visited on 2011.06.17) .  
161 Jan Wouters and Cedric Ryngaert, May 2004, “Good Governance: Lessons From International 
Organizations”, Institute for International Law K.U. Leuven Working Paper No. 54, p. 4. 
https://www.law.kuleuven.be/iir/nl/onderzoek/wp/WP54e.pdf (visited on 2011.06.17) .   
162 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 165Ƕ 
163 ԖᜢԜচ߾ϐ၁ಒϣ৒ёୖԵǺӕຏ 151ǴMargot Horspool & Matthew Humphreys, op. cit.,  
pp.150-151; ӕຏ 122ǴPaul Craig and Gráinne de Búrca, op. cit., pp.556-558.; ӕຏ 147ǴMark 
Brealey & Mark Hoskins, op. cit., pp. 33-37.. 
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೚ޑଣݤճ੻ǴԜᗺӧኻ࿉ޑډளࡑёයݤ٩ߞ๱၈ޚࡰ

ӭᜢঁܭΓ܈Ҿ཰ϐ୘཰Չࣁਢٯύ೏ቶࣁ፾ҔǶ164 

 

཮঩୯ӧ୺Չኻ࿉ࡰཀ܄ۓӼࡓݤǴقԶǴ൩୯ϣቫભԶࡺ

ύԖᜢ៾ճݤԋЎᡉҢǴӵԜωૈ٬ኻ࿉ٰݤਔ໪೸ၸ୯ϣҥݤ

ӼࡓݤǴԜقԶݤ೽ϩૈ൩మཱӦ೏ΑှǹԶ൩ኻ࿉ҥޑက୍ک

ޑ፾྽ځਏΚਔǴाԖࡓݤзӧബ೷ݤኻ࿉ޑԖ܌ࡰࢂό໻܄ۓ

ݤाమཱЪܴዴ(clear and precise) ǴЪࡓݤ๱ښཀ׳୷ᘵǹࡓݤ

 ᑼ᝼ᚒ΢Ƕߎӧ፾ҔځǴЀ(foreseeable)ޑـाёႣࢂཀ఼ࡓ

 

(Ѳ) ۡݲ᠙ᜌনࠌ(Principle of Right of a Hearing) 

 

Ԝচ߾Ώࢂमऍسݤϐ҅྽ࡓݤำׇϐ΋Ǵ܌ᒏϐȨ᠋᛾៾ȩ

ཀࡰճ্ᜢ߯ϐ྽٣ΓǴځ៾੻ऩڙԖᜢ྽ֽϐݤзቹៜਔǴᔈ

๏ϒวځ߄ཀޑـ៾ճǶ 165ӢԜǴኻݤࢪଣӧ 1974 ԃϐ

Transocean Marine Paint Association v CommissionਢύǴዴᇡ྽ኻ

࿉ᐒᜢۓ،ޑቹៜΑ΋ঁΓޑճ੻(interest)Ǵ߾ᔈ၀๏ϒ᠋ځ᛾

ᐒ཮аᆢៈԜচ߾Ƕ166 

 

Warnerᕴ៏۔ЇҔ܎΍਱قȨaudi alterem partemȩҭջȨ᠋

Ӆӕᡏచऊಃܭ཮୷ࣁ୺ࣁᚈБϐຒȩǴдᇡڗ 81చಃ 3 ໨Ԗᜢ

ᝡۓ،ޑݾ(competition decision)ၴ ϸ΋૓ࡓݤচ߾ǴԜᗺӧम୯

ܭଣݤࢪǴኻࡕύςܴዴ፾ҔϐǶ167Ԝسᡏࡓݤд୯ৎϐځک

                                        
164 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 232. 
165 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 403-404Ƕ 
166 Penelope Kent, 2003, Nutcases: European Union Law, 3rd Edition, London: Sweet & Maxwell, p. 
33. 
167 ӕຏ 134ǴNigel Foster, op. cit., p.33.၁ـ Case 17/74, Transocean Marine Paint Association v 
Commission [1974], ECR 1063. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61974J0017:EN:HTML (visited on 
2011.06.17) 
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2001ԃ Ismeri Europa Srl v Court of Auditorsਢ168ύǴ׳уዴۓԜ

 ϐ፾ҔǶ߾᛾চ᠋ۓݤ

 
(Ϥ) Шٽনࠌ(Principle of Proportionality)169 

 

Кٯচ߾ЬाࢂӧߥៈΓ҇ϐ୷ҁ៾ճǴЀࢂځӧ࿶ᔮሦୱ

ጄൎǴঃऩ΋୯ৎ܈Ϧ៾ΚЬᡏ(a public authority)టज़ঁڋΓϐ

୷ҁ៾ճਔǴ໪಄ӝаΠाҹǺ२ӃǴ܌௦ڗϐ௛ࡼ໪಄ӝϦӅ

ճ੻ϐҞ኱Ǵջ፾྽܄চ߾ǹځԛǴӧ܌Ԗ࣬ᜢ௛ࡼύǴ໪௦Ҕ

നԾҗज़ڋനϿޣǴҭջा಄ӝനλ্ߟচ߾ǹಃΟǴࢂ߾టၲ

ԋϐϦӅճ੻Ҟ኱Ѹ໪ε্ߟڙܭϐঁΓ៾ճǴ٠໪಄ӝКٯǴ

Ԝջࣁ੟ကϐКٯচ߾Ƕ170 

 

ኻݤࢪଣ२ԛዴᇡКٯচࣁ߾ኻ࿉ݤϐ΋૓ࡓݤচࢂ߾ӧ

1970ԃϐ International HandelsgesellschaftਢύǴݤଣᇡࣁჹঁΓ

Ծҗޑज़ڋǴόૈຬၸֹԋϦӅճ੻ϐѸाำࡋǶ171ඤقϐǴ྽

፾Ҕ཮঩୯ӅӕϐᏦݤ໺಍Ѹ໪ӧӅӕᡏ่ޑᄬکҞ኱ਣࢎϣǶ
172ԜѦǴКٯচ߾ӧ࿶ᔮሦୱ፾Ҕϐਢҹനࣁ๱Ӝࢂޑ 1977ԃϐ

ಥિѪણ(Skimmed-Milk Power Case )ਢǴ173ኻݤࢪଣղ،୺ہ཮

ᆶ౛٣཮மॐႩ਑཰ޣᖼວಥࡰѪણڗжεلচ਑ϐ௛ࡼΏၴϸ

                                        
168 ၁ـ Case C-315/99P, Ismeri Europa Srl v Court of Auditors of the European Communities [2001], 
ECR I-5281, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61999J0315:EN:PDF 
(visited on 2011.06.17) ;ԖᜢԜচ߾ϐ၁ಒϣ৒ёୖԵǺӕຏ 93ǴT.C. Hartley, op. cit., pp. 155-156 
169 Ξᆀ፾྽܄চ࣬܈߾ᆀ܄চ߾ǴྍԾܭቺ୯ࡓݤύϐ΋໨চ߾Ǵҗቺ୯ᖄٖᏦݤݤଣ೸ၸ΋
ϐ၁ಒϣ৒ёୖԵຏ߾ԋǶԖᜢԜচ׎Զٯӈϐղس 122ǴPaul Craig and Gráinne de Búrca, op. cit., 
pp.544-550; ӕຏ 151ǴMargot Horspool & Matthew Humphreys, op. cit., pp.148-149; ӕຏ 147ǴMark 
Brealey & Mark Hoskins, op. cit., pp. 27-33.; ӕຏ 93ǴT.C. Hartley, op. cit., pp. 151-153. 
170 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 166ǹӕຏ 140ǴࢫಏᄪǴ߻ඟਜǴ। 68-69ǶEvelyn Ellis, 1999, 
The Principle of Proportionality in the Laws of Europe, Oxford: Porland Oregon, p. 1. 
171 ӕ΢ຏǴࢫಏᄪǴ߻ඟਜǴ। 70Ƕ၁ـ Case 11/70, Internationale Handelsgesellschaft v Einfuhr-und 
Vorratstelle Getreide [1970], ECR 125. 
172 ӕຏ 151ǴMargot Horspool & Matthew Humphreys, op. cit., p.138. 
173 ջ Case 114/76, Bela-Mühle Josef Bergman v Grows-Farm [1977], ECR 1211, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61976J0114:EN:PDF (visited on 
2011.06.17) 
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ΑКٯচ߾ǴӢԶղ،Ԝ௛ࡼคਏǶ 

 

(ϲ) ϣඏনࠌ(Priniciple of Reciprocity) 

 

៾៏לऊϐӕਔቬՉࠨӵԖᜢٯ (exeptio non adimpleti 

contactus)Ǵኻݤࢪଣӧ 1964 ԃϐ Commission v Belgium & 

LuxembourgϐӝٳਢҹύǴЬ஭Ԝϕඁচ߾ᆶӅӕᡏϐࡓݤજׇ

ԖፂँǴ174ݤଣᇡࣁ౛٣཮(Council)҂୺Չځ၀ॄᏼϐက୍Ǵ٠

όཀښ๱཮঩୯(Кճਔکᐽහൕ)ҭёόॄᏼځက୍Ƕ 

 

ݲٽ଱Ϟ၌ភ(interpretation)ᇄਰݲȃ ዉ࿗ࢮ

(case law) 

 
٩ᏵӅӕᡏచऊಃ 234చ፟ϒኻݤࢪଣϐӃՉຊ،ᆅᗄ៾Ǵ

ݤख़ाϐኻ࿉ࢂჹගҬϐਢҹ଺рϐղ،Ǵ೿܈଺рϐှញ܌ځ

ྍǶኻ࿉ݤଣӧᐕԃֹ܌ԋϐਢٯղ،൩׎ԋख़ाϐਢݤٯ(case 

law)ٰྍǴЀځ೸ၸਢࣗݤٯԿዴᇡΑ೚ӭኻ࿉ݤϐ΋૓ࡓݤচ

ݤଣݤǴኻ࿉قǶ൩ղ،ਜϐਜቪಞᄍԶ߾Տ໘ϐচݤኻ࿉ک߾

ጓဦǴӧచ౛΢ࢤᙁዅǴό໻཮ϩࣁ೯தၨၲ߄ޑӧղ،ਜ΢۔

ҭၨࣁమධǶ175 

 

൩ղ،ӃٯԶقǴमऍسݤ(common law systemǴΞᆀද೯

Ǵኻ(߾চٯstare decisesǴΞᆀ٩ൻӃ)߾চ״ܥٯ௦Ҕղࢂ(سݤ

࿉ݤଣ߾௦Ҕεഌسݤ(civil law system)ޑኳԄǴځε೽ϩޑਢҹ

೿ᒥൻݤଣϐࡽղΚচ߾(res judicata)ǹࡰࢂޣ߻൩ӕ΋ᜪࠠϐਢ

                                        
174 ၁ـ Joined Cases 90/63 and 91/63, Commission v Belgium and Luxembourg [1964], ECR 625, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61963J0090:EN:PDF (visited on 
2011.06.17) ; ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 232. 
175 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 347-348Ƕ 
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ҹǴ߻ਢჹࡕਢڀԖ״ܥΚǴЪΠભݤଣڙ΢ભݤଣऊ״ǹޣࡕ

 ΚǶ176״ܥԖڀϐ྽٣Γۓѝჹਢҹύ੝ࢂ߾

 

ӢԜǴচ߾΢Ǵኻ࿉ݤϐΠ٠ؒԖӃٯЬက (doctrine of 

precedent)Ǵҭջኻݤࢪଣа߻ϐਢٯղ،ჹಃ΋ቩݤଣǵ཮঩୯

୯ϣݤଣ܈ኻݤࢪଣҁي೿ό״ܥڀΚǶ177ฅԶǴჴ፬΢Ǵኻ࿉

ਏΚ״ܥٯԖղ،Ӄڀࢂղ،ਏΚε೽ϩٯଣϐਢݤ (the 

bindingness of precedent)Ǵҭջमऍ܌سݤᒏϐ٩ൻӃٯচ߾

(stare decises)Ƕ178ЀځǴჹܭኻݤࢪଣϐӃՉຊ،ਢҹޑਏΚԶ

ΚǴ೯தಃ΋ቩ״ܥԖڀցࢂقԶيଣҁݤࢪǴջ٬όፕჹኻق

ӃՉຊ،Ǵ179ӵԜޑଣբрݤࢪଣ཮ᒥӺኻݤ཮঩୯୯ϣکଣݤ

ωૈዴߥኻ࿉ࡓݤϐ಍΋܄ᆶೱೣ܄Ƕ 

 

ኻ࿉ݤଣӧኻ࿉ྍݤݤϐว৖ύᏼॄޑख़ाфૈǴନΑ೸ၸ

ჹࢂ߾ϐᚅᅅǴќ΋ख़ाҺ୍ྍݤىံٰݤٯԋϐਢ׎܌،ղځ

ኻ࿉చऊ܌଺рှޑញکᒌ၌ཀـǴჹܭ᏾ᡏϐኻ࿉ࡓݤᆶљݤ

ᡏڋϐ᏾ӝว৖Ԗ࣬྽εޑଅ᝘Ƕ٩Ᏽ 1969ԃϐᆢΨયచऊݤϦ

ऊಃ 31చϐೕۓǴచऊϐှញᔈ၀ҁ๱చऊచЎϐচҁཀကǴ٠

Ъόୃᚆచऊϐϣ৒ે๎کҞ኱ᆒઓǶኻݤࢪଣჹచऊϐှញࢂ

ҁ๱ኻ࿉చऊύ܌ҥϐᆒઓǴঋ៝๱س಍ፕБݤ (systematic 

                                        
176 ӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 167Ƕ 
177 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 244 
178 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 248Ƕኻݤࢪଣ२ԛόளаѐ௢ᙌӃӧϐղࢂٯӧ 1990ԃϐ
CNL SUCAL v HAG GF (HAG II)ਢҹύǴ ܍ᇡ 16ԃ߻ϐ Van Zuylen v HAG (HAG I)ਢϐղ،ࢂ
ᒱᇤޑǶ၁ـ Case C-10/89, SA CNL-SUCAL NV v HAG GF AG [1990], ECR I-3711, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61989J0010:EN:PDF (visited on 
2011.06.17); Case 192/73, Van Zuylen frères v Hag AG [1974], ECR 731, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61973J0192:EN:PDF (visited on 
 ќԖǺCases 115 and 116/81, Adoui and Cornuailleٯਢϐਢ߻ਢ௢ᙌࡕޑǴႽ೭ኬࡕځ. (2011.06.17
[1982], ECR 1665ᆶ Case 41/74 Van Duyn v Home Office [1974] , ECR 1337.; Case 34/79, Henn and 
Darby [1979], ECR 3795ᆶ Case 121/85, Conegate Limited v HM Customs & Excise [1986], ECR 
1007.; Case 302/87, EP v Council (Comitology) [1988], ECR 5615ᆶ Case C-70/88, EP v Council 
(Chernobyl) [1990], ECR I-2041฻ਢҹǶӕຏ 31ǴAlina Kaczorowska, op. cit., p. 246. 
179 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 249Ƕ 
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method)کҞޑፕޑБݤ(teleological method)ٰ ှញచऊǴჴ፬

΢Ǵኻݤࢪଣ೯தᓬӃ௦Ҕس಍ፕϐදၹጄൎ(in the general 

context)ှޑញǴ180ӆ٩ᏵచऊҞٰޑ଺ӷय़΢ޑҞှ܄ޑញǶ 

 

ฅԶǴኻݤࢪଣӧՉ٬೭ှញᙍ៾ਔࢂ΋ҹᖑ֚ޑҺ୍Ǵځ

ӧ 1982ԃϐ CILFIT ΋ਢύ൩මமፓၸǴኻࢪӅӕᡏݤϐှញᆶ

፾ҔӸӧ๱೚ӭޑ܄ೌמҁ፦(technical nature)֚ ᜤࡋǴЀځӧᆶ

཮঩୯୯ϣݤଣᆶ୯ϣݤϐϕ୏΢Ǵ۳۳ᇟق൩ځࢂύ΋໨֚

ᜤǶӢ؂ࣁ΋ҁᇟހقҁޑచऊ೿ڀԖ҅ԄਏΚǴ܌аݤଣӧղ

ҁచऊϐҔӷᇾຒ೿໪಄ӝచऊϐ΋ހѸ໪ᝄᙣӦԵໆ؂΋߻،

ठ܄ǹӆޣǴኻݤࢪଣԖਔѸ໪ୖԵКၨόӕᇟހقҁϐచऊǴ

ᗋሡाԵໆ؂΋ঁ཮঩୯ගҬӃՉຊ،ϐਢҹޑόӕѦӧᕉნϷ

 ωૈբрຊ،Ƕ181ࡕǴϐࡓݤ୯ϣځ

 

җԜёـǴኻݤࢪଣჹܭਢҹբрϐှញ܄ຊ،ᗨฅπำ੏

εǴՠό໻ჹྍݤϐԖਏှញচ߾(ut res magis valeat quam 

pereat)182ϐว৖Ԗ࣬྽ᔅշǴኻ࿉۔ݤӧ೚ӭਢҹύޑബཥှـ

 ǶىϐόݤुڋфૈǴаံݤଣϐ೷ݤຊ،ΨкϩวචΑک

 

 

 

 

                                        
180 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 243. 
181 ၁ಒϣ৒ୖ᎙ Case 283/81, Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health [1982], 
ECR 3415, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61981J0283:EN:PDF 
(visited on 2011.06.17).  
Ўݤࣁ 182 effet utileϐཀǴচཀ٬٣ࡰࢂ௃ԖਏᕴКคਏӳǴӧԜೀࢂޑࡰჹܭచऊϐှញ؃ࣁ
ჴ፦ਏΚǴኻݤࢪଣӧှញచऊϐచЎਔǴ๊ܔҺՖ཮১ϯ܈ज़ڋచЎϐჴ፦ਏΚှޑញБԄǶ
Case C-437/97, Evangelischer Krankenhausverein Wien v Abgabenberufungskommission Wien and 
Wein & Co. HandelsgesmbH v Oberösterreichische Landesregierung [2000], ECR I-1157.; ӕຏ 31Ǵ
Alina Kaczorowska, op. cit., pp. 243-244. 
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಑έണ ዉࢸᖒ࿗ݲ଱Ϟᆓᗒ᠌३Ϸ଩ 
 

ኻࢪӅӕᡏݤޑଣߚ٠ӵѦࣚޑޕ܌ѝԖኻݤࢪଣ

(European Court of Justice, ECJ) کಃ΋ቩݤଣ(Court of First 

Instance, CFI)Ƕ٣ჴ΢ǴኻࢪӅӕᡏ᏾ঁљݤᡏݤޑسଣёаϩ

৥(Judicial panels)Ƕ183ݤљکଣݤଣǵಃ΋ቩݤࢪΟঁቫભǺኻࣁ

൩ቶကԶقǴךॺޑࡰ܌ኻ࿉ݤଣ٩చऊϐೕۓх֖ኻݤࢪଣǵ

ಃ΋ቩݤଣǵљݤ৥(Judicial panels)Ǵջ 2005ԃԋҥϐኻࢪᖄ࿉

Ϧ୍঩ݤ৥(the Civil Service Tribunal)ǹ੟က΢Ǵࡰൂ߾ኻݤࢪଣǶ 

 

྽ฅǴ཮঩୯ݤଣ(national courts)ᆶ୺ہ཮(Commission)ϐљ

ॺёவךǴ܄ख़ाޑфૈځΨԖسᡏݤՅӧљفݤ 1982ԃCILFIT 

Caseਢ1841963 کԃޑ Da Costaਢ185ݤޑଣղ،ύǴ೿మཱӦ߄

ၲрӚ཮঩୯ϐ୯ϣݤଣёᒏϐኻ࿉ޑݤமϯޣǴЪ཮঩୯ϐ୯

ϣݤଣ፾Ҕኻ࿉ࡓݤೕځܭۓղٯύǶӢԜǴ཮঩୯ݤଣΞ೏ᇡ

 ଣȩ(as the courts withݤޑΠᏱԖදၹᆅᗄ៾ݤȨӅӕᡏࢂࣁ

general jurisdiction for Community Law)Ƕ186 

                                        
183 ٩ᏵȠٚථҁచऊȡϐኻ࿉చऊ(TEU)ಃ 19చಃ 1 ໨ೕۓǴኻࢪᖄ࿉ݤଣ(The Court of Justice 
of the European Union)Ӆϩࣁኻݤࢪଣ(Court of Justice) ǵද೯ݤଣ( the General Court)ǴаϷ஑཰
ଣ(Specialized Courts)ǶTEUಃݤ 19చಃ 1໨চЎ: “The Court of Justice of the European Union shall 
include the Court of Justice, the General Court and specialized courts.” ӧཥޑచऊύǴନኻݤࢪଣߥ
੮ᙑᆀǴಃ΋ቩݤଣ(Court of First Instance, CFI)ࣁׯද೯ݤଣǴԶচљݤ৥(Judicial panels)ࣁׯ
஑཰ݤଣǶҁЎࣁΑБߡమཱှញݤଣಔᙃᆶᆅᗄ៾ǴஒаȠѭථచऊȡϐచЎጓဦᆶϣ৒ࣁЬǴ
Զٚථҁచऊϐঅׯ೽ϩஒܫӧಃѤകϐݤଣׯॠϣ৒଺ᇥܴǶӢԜǴҁകݮҔȠѭථచऊȡύ
ϐȨኻݤࢪଣȩǵȨಃ΋ቩݤଣȩᆶȨљݤ৥ȩϐӜᆀǶ 
ـୖ 184 Case 283/81, Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health [1982], ECR 
3415, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61981J0283:EN:PDF (visited 
on 2011.06.17).  
ـୖ 185 ECJ Cases 28-30/62, Da Costa en Schaake NV, Jacob Meijer NV and Hoechst-Holland NV v. 
Nederlandse Belastingadministratie [1963], ECR 31. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61962J0028:EN:PDF (visited on 
2011.06.17)  
186 Paul Craig, 2001, “The Jurisdiction of the Community Courts Reconsidered”, Texas International 
Law Journal, Vol.36, No.3, p.557~558. See also, Paul Craig, “The Jurisdiction of the Community 
Courts Reconsidered”, in Gráinne de Búrca and J.H.H. Weiler, 2005,The European Court of Justice, 
Oxford University Press, p.181 .  
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᏾ᡏᆅᗄ៾ᜢ߯ϐϩଛǴεठ΢ӵΠკځ  ҢǺ܌3-1

 

 

                       

                        

 

               ΢ນᆅᗄ 

 

 

 

 

 

                           

               

 

 

 

 

 

 

΢ນᆅᗄ 

 

 

 

 

 

 

კ 3-1Ǻኻ࿉ݤଣᆅᗄ៾ϩଛǺ 

ၗ਑ٰྍǺЦੀሑǴ2008ԃ 6 ДǴȠኻࢪᖄ࿉ݤᕴፕȡǴѠчǺѠ᡼ඵ৤Ǵ। 250Ƕ 

 

཮঩୯ݤଣ೏ᇡࢂࣁኻ࿉ݤଣᡏسϐ΋ޑচӢࢂѬॺΏࢂኻ

࿉ݤϐ୺Չޣ(enforcers)ϐ΋Ǵ187ҭࢂኻ࿉ݤբࣁȨڀԖද೯ᆅᗄ

                                        
187 ӕຏ 185ǴGráinne de Búrca and J.H.H. Weiler, op. cit., p.178; Paul Craig, op. cit., p.557.  

ኻ࿉Ϧ୍঩ݤ৥ኻ࿉Ϧ୍঩ݤ৥ኻ࿉Ϧ୍঩ݤ৥ኻ࿉Ϧ୍঩ݤ৥ (Art.225a EC)Ǻ 

ኻ࿉ᐒᜢϦ୍঩ਢҹᆅᗄ (Art. 

236 EC) 

ኻݤࢪଣኻݤࢪଣኻݤࢪଣኻݤࢪଣ    

ಃ΋ቩݤଣಃ΋ቩݤଣಃ΋ቩݤଣಃ΋ቩݤଣ 

(Art.225 EC)Ǻ 

1. ຊ،ঁᡏکኻ

࿉ᐒᜢϐݾ᝼ 

2. ӃՉຊ،៾ 

(Art.225 (3) EC ; 

Art. 234 EC) 

3. ΢ນᆅᗄ៾ 

4. Ҹຊచීϐᆅ

ᗄ. 

ኻݤࢪଣϐᆅᗄ៾ኻݤࢪଣϐᆅᗄ៾ኻݤࢪଣϐᆅᗄ៾ኻݤࢪଣϐᆅᗄ៾ǺǺǺǺ 

1. ၴऊϐນၴऊϐນၴऊϐນၴऊϐນ (Art. 226 ; 227 

EC): ୺ہ཮ v.཮঩୯ǹ཮঩

୯ v. ཮঩୯ 

2. คਏϐນคਏϐນคਏϐນคਏϐນ (Art. 230 EC): 

ኻ࿉ᐒᜢ or ཮঩୯ v. ኻ࿉

ᐒᜢǹঁᡏ v. ኻ࿉ᐒᜢ 

3. όբࣁϐນόբࣁϐນόբࣁϐນόբࣁϐນ (Art. 232 EC): 

ኻ࿉ᐒᜢ or ཮঩୯ v. ኻ࿉

ᐒᜢǹঁᡏ v. ኻ࿉ᐒᜢ 

4. ӃՉຊ،៾ӃՉຊ،៾ӃՉຊ،៾ӃՉຊ،៾ (Art. 234 EC) 

5. ཞ্፝ᓭϐນཞ্፝ᓭϐນཞ্፝ᓭϐນཞ্፝ᓭϐນ (Art. 235 

EC): ঁᡏ v. ኻ࿉ᐒᜢ 

6. ҸຊచීϐນҸຊచීϐນҸຊచීϐນҸຊచීϐນ (Art. 238 

EC) 

 д (Art. 229 EC; 237ځдځдځдځ .7

EC; 239 EC) 

཮঩୯཮঩୯཮঩୯཮঩୯

܈ଣݤ܈ଣݤ܈ଣݤ܈ଣݤ

 ৥ǺǺǺǺݤ৥ݤ৥ݤ৥ݤ

ӃՉຊ

،៾ 

(Art. 

234 

EC) 



 59

៾ݤޑଣȩ(as the courts with general jurisdiction)Ƕ188ӧ Da Costa

ਢ189ύǴό໻уமΑኻݤࢪଣղ،ϐ៾܄࠶ǴаϷࡌᄬΑ΋ঁ׳

ଣவচҁݤࢪଣᆶኻݤ٬཮঩୯׳୷ᘵǴسᡏݤኻ࿉ޑ܄࠶៾ڀ

ϐᚈᜐ(bilateral)ᜢ߯Ǵᡂԋӭᜐ(multilateral)ᜢ߯Ǵջኻݤࢪଣϐ

ຊ،ჹӄᡏ཮঩୯ݤଣࣣԖቹៜǶኻݤࢪଣჹኻ࿉܌ݤբрϐղ

،Ǵ཮঩୯ݤଣёаޔௗජҔ၀ࡓݤԶό໪ӆນፏኻݤࢪଣຊ

،Ƕ190ඤقϐǴኻݤࢪଣӧ CILFIT ਢύϐۓࡽ(acte clair)191ЬကǴ

ջ၀ࡓݤᢀᗺమཱܴқܭၲ߄ޑኻ࿉ݤύǴ߾཮঩୯ݤଣ߾ёජ

Їځܭຊ،ύǶ 

 

ኻݤࢪଣӃՉຊ،៾ޑ௤៾ӧ Da Costaਢޑղ،ύ׳຾΋

؁೏மϯǴ೭ׯᡂΑ཮঩୯ݤଣᆶኻݤࢪଣϐᜢ߯ۺཷکǴޣٿ

ϐ໔ຊ،៾ޑѝࢂ΋ᅿᚈᜐޑᜢ߯ǴаϷӧ཮঩୯ݤଣჹኻݤࢪ

ଣගፎຊ،ਔωӸӧǶӆޣǴኻݤࢪଣޑቹៜΚΨࢂӭᜐ׎Ԅ

(multilateral)Ǵځ៾ज़፾Ҕ܌ܭԖޑ཮঩୯ݤଣǴඤقϐǴջኻࢪ

ϐ୷ᘵǶ192ќѦǴسᡏޑ܄࠶Ԗ៾׳ᄬ΋ঁࡌݤኻ࿉ࣁଣёаݤ

ӧ CILFIT ਢٯύǴݤଣޑղ،ΨܴዴࡰрȨኻᡏݤೕጄϐ҅ዴ

፾Ҕࡌҥܭჹݤܭೕϐ፾ҔঁܭਢคҺՖᅪကϐ΢Ƕȩ193 ӢԜ྽

                                        
188 Report of the Court of Justice on Certain Aspects of the Application of the Treaty on European 
Union— Contribution of the Court of First Instance for the Purpose of the 1996 Intergovernmental 
Conference, May 1995, para. 15. 
http://www.ena.lu/report_court_justice_european_communities_luxembourg_1995-2-19369 (visited on 
2011.06.17); ӕຏ 185ǴGráinne de Búrca and J.H.H. Weiler, op. cit., p.178 . Paul Craig, op. cit., p.557. 
189 Joined Cases 28 to 30-62, Da Costa en Schaake NV, Jacob Meijer NV and Hoechst-Holland NV v. 
Nederlandse Belastingadministratie [1963], ECR 31; 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61962J0028:EN:PDF (visited on 
2011.06.17) 
190 ӕຏ 185ǴGráinne de Búrca and J.H.H. Weiler, op. cit., p.178 .; Paul Craig, op. cit., p.557. 
191 Acte clair is the idea that there is no need to refer a point of law, which is reasonably clear and free 
from doubt, to the ECJ. http://www.translegal.com/legal-english-dictionary/acte-clair (visited on 
2011.06.17) 
192 ӕຏ 185ǴPaul Craig, op. cit., pp.557~558. ;Gráinne de Búrca and J.H.H. Weiler, op. cit., pp. 
177~178. 
193 See ECJ Case 283/81, Srl CILFIT and Lanificio di Gavardo SpA v. Ministry of Health [1982], ECR 
3415Ƕୖ᎙೚ᝬܴǴ҇ 95ԃǴȤኻݤࢪଣفՅϐӧ࣪ࡘᆶှࡓݤញϐȬ᏾ᡏڐፓ܄ȭচ߾ȥǴȠύ
๮୯ሞݤᆶຬ୯ࣚݤຑፕȡǴಃΒڔಃΒයǴ। 276Ƕ 
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ኻ࿉ࡓݤ΋೏ኻݤࢪଣዴҥǴ߾཮঩୯ݤଣёаජҔԶόሡӆ຾

΋؁ນፏኻݤࢪଣǶ194 

 

ќѦ΋ঁόૈ೏۹ౣفޑՅࢂ୺ہ཮ӧኻ࿉љݤᡏفޑس

ՅǴջ٬Ѭߚ٠ȨݤଣȩǴՠӢ୺ہ཮ਥᏵٚථҁచऊύϐਥᏵӅ

ӕᡏచऊಃ 226చ195፟܌ϒޑ៾ճǴӧ཮঩୯όቬՉက୍ਔԖ៾

ଣǶӧஒၴϸݤࢪ٣ҹ౽ҬኻࣁำׇǴ٠ஒԜݤ֋཮঩୯ϐၴ࠹

ਢٯ౽ҬኻݤࢪଣࡕǴ୺ہ཮ёܴዴࡰрჹၴϸϐ཮঩୯ޑᚵ

ᆦǴԶኻݤࢪଣа୺ہ཮܌ೕීޑۓ໨܈ᆦߎჹ཮঩୯๏ϒղ

،ǶӢԜǴ୺ہ཮ёᒏࢂኻ࿉ࡹ฼ޑ୺ՉޣǴک୺Չղ،фૈޑ

ՉޣࣁǴΨӢڀࣁԖљݤቩࢗ៾(judicial review)ޑ௵གࡋǴԶ׳

மϯΑ୺ہ཮ӧኻӅᡏљݤᡏفޑسՅфૈǶ 

 

ኻࢪӅӕᡏచऊಃ 220 చ196ύೕۓԖᜢኻݤࢪଣϐљݤচ

ଣ٩చऊ፟ϒϐᆅᗄ៾ǴӧှញϷ፾ݤಃ΋ቩکଣݤࢪǴջኻ߾

Ҕచऊਔᔈዴߥ៾ճϐᆢៈǶฅԶǴԜཷॊ٠҂၁ಒೕጄԖᜢኻ

όӕນ೜ᜪܭϩձೕጄࢂଣϐঁձᆅᗄ៾ǴԶݤଣᆶಃ΋ቩݤࢪ

ࠠύǶ ࡺԶǴҁകϐಃ΋࿯௖૸ኻݤࢪଣϐಔᙃᆶᆅᗄ៾ǹಃΒ

࿯௖૸ಃ΋ቩݤଣϐಔᙃᆶᆅᗄ៾ǹಃΟ࿯ࢂ߾௖૸ኻ࿉Ϧ୍঩

 ଣϐಔᙃᆶᆅᗄ៾Ƕݤ

 

಑Ι࿽ ዉݲࢸ଱Ϟಢᙑᇄᆓᗒ᠌ 
 

ኻݤࢪଣԋҥԿϞςຬၸ50ԃǴѬӧኻ࿉᏾ӝޑၸำύ΋ޔ

                                        
194 ӕຏ 185ǴPaul Craig, op. cit., p.557.; Gráinne de Búrca and J.H.H. Weiler, op. cit., p. 178. 
195 Ԗᜢ୺ہ཮ϐᅱ࿎ນ೜៾Ǵಃ 226చೕۓǺȨӵ୺ہ཮ᇡۓ΋཮঩୯҂ቬՉ٩ҁచऊॄ܌ϐက
୍Ǵᔈ๏ϒ၀࣬ᜢ୯ഋॊρـϐᐒ཮ࡕǴ൩Ԝගрߕ౛җϐཀـǶӵ၀୯Տܭ୺ہ཮܌ೕۓයज़
ϣ٩ྣ၀ཀׯـ๓Ǵ୺ہ཮ளӛኻݤࢪଣଆນǶȩԜచීӧȠٚථҁచऊȡύࣁׯኻ࿉ၮբచऊ
ಃ 258చǶӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 210Ƕ 
196 ӧٚථҁచऊϐኻ࿉చऊ(TEU)ಃ 19చಃ 1 ໨Ƕ 
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࡭ԖϸჹǹЍ܈࡭ԖЍ܈ՅفޑѬܭՅǴѦࣚჹفޑᄽ๱ख़ाת

фૈǴԋфӦᆢៈኻ࿉Ӛݤљځଣӧ᏾ӝၸำύ೸ၸݤǴᇡӕޣ

཮঩୯୯ϣϐݯࡹᆶࡓݤᡏڋᛙۓᆶکѳǹϸϐǴץຑץ߾ޣղ

ᑈཱུЬက(judicial activism)Ǵ197࿶த೸ၸచऊϐှញᙍݤଣϐљݤ

៾Զၸࡋᘉ஭Αኻ࿉ᐒᄬݤ܈ଣϐᆅᗄጄൎǶ 

 

คፕᐕԃٰԖᜢኻݤࢪଣفՅޑຑሽ่݀҅ࢂय़ࢂ܈ϸय़Ǵ

೭ኬ΋ঁݾڀ᝼ޑᐒᄬϝڀԖځӧኻ࿉ύޑ੝ਸӦՏǴΨࢂኻ࿉

చऊ፟ϒϐљݤӦՏǺ२Ӄࢂբࣁಃ΋ቩݤଣϐ΢ນݤଣǴԐය

ኻݤࢪଣࢂኻ࿉ϣϐ୤΋љݤᐒᜢǴჹ܌ځբϐຊ،ӧኻ࿉ᐒᜢ

ϣؒԖё௓܈ڋ΢ນϐᐒᜢǶኻݤࢪଣϐᙍ៾ᜪ՟ܭ୯ϣϐനଯ

Кճਔ܈୯ݤӵम୯ϐ΢᝼ଣ(House of Lords)Ǵ198аϷٯଣǴݤ

ϐനଯ΢ນݤଣ(Cour de Cassation)Ƕ 

 

ջٰࡕ٬ಃ΋ቩݤଣԋҥǴٚථҁచऊύࣁׯද೯ݤଣǴϝ

ؒԖׯᡂኻݤࢪଣբࣁද೯ݤଣ΢ນᐒᄬϐӦՏǶ199ಃΒ໨ख़ा

ӦՏࢂǴኻݤࢪଣाዴߥచऊϐှញᆶ፾ҔǴ໪ᒥӺࡓݤϐೕۓǴ

٠ံкచऊϐόىǶ൩ӵӕBingham J.ӧCustoms and Excise 

Commissioners v Samex SpAਢ200ύඔॊޑǺȨ…ҔཥᗲޑԺٰံ

к΋ีڀϿکቨ᚞่ᄬޑମࢎ(skeleton)ϐബ೷ၸำǶȩ201ӢԜǴ

຾ኻߦ೏፾ҔᆶᒥӺǴᗋ໪ࡓݤϐۓచऊೕܭठΚࢂҺ୍ό໻ځ

                                        
197 ӕຏ 1ǴAnthony Arnull, op. cit., pp.3-4 
198 म୯ϐ΢᝼ଣନΑᏱԖҥݤ៾ज़ϐѦǴа۳ᗋڀԖљݤ៾ज़Ǵૈჹ୯ϣ܌Ԗ҇٣ਢҹکӉ٣
ਢҹ(᝵਱ើٯѦ)ᏱԖനಖቩղ៾Ƕ΢᝼ଣϐљݤᙍ៾а۳ࢂҬҗ᝼ଣϣڀԖࡓݤ࿶ᡍޑȨ΢᝼
ଣଯ฻۔ݤȩ(Law Lords)ϐ᝼঩يϩՉ٬ǹԶԖᜢम୯ᖄٖӦ୔ਢҹϐಖቩ៾߾ឦܭ୯ڐϐኰஏ
ଣᏱԖǶฅԶǴ٩ྣȠ2005ԃᏦׯڋॠݤਢȡ(Constitutional Reform Act 2005)ϐೕۓǴவ 2009
ԃ 10Дԋҥ୯ڐനଯݤଣϐࡕǴ߾җԜനଯݤଣ܍ௗ΢᝼ଣϐљݤфૈϐᙍ៾Ƕୖ᎙
http://zh.wikipedia.org/wiki/%E8%8B%B1%E5%9C%8B%E4%B8%8A%E8%AD%B0%E9%99%A2 
(visited on 2011.06.17) 
199 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 242. 
200 Commissioners of Customs and Excise v Samex ApS [1983], 1 All ER 1042, [1983] 3 CMLR 194 
(High Ct., Dec. 14, 1982). 
201 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 242. 
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࿉ࡓݤว৖ϐ΋ठ܄ᆶ಍΋܄Ƕ 

 

൦ȃ ዉݲࢸ଱(the Court of Justice)Ϟಢᙑ 
 

Ιȃዉݲࢸ଱Ϟל৳ݲԒ(the formations of the Court) 

 

٩Ᏽኻݤࢪଣำׇೕ߾ಃ 11aచೕۓǴኻݤࢪଣϐݤ৥׎Ԅ

ϩࣁаΠ൳ᅿǺ202 

 

� ӄଣݤ৥(full Court)Ǻҗ܌Ԗ۔ݤಔԋǹ 

� εϩ৥(Grand Chamber)Ǻҗ 13Տ۔ݤಔԋǹ 

� ϩ৥(Chambers)Ǻҗ 5 Տ܈ 3 Տ܌۔ݤಔԋϐλϩ৥Ƕ 

 

ኻݤࢪଣऩᇡࣁਢҹ᝼ᚒ࣬ڀ྽ख़ाำࡋϐቹៜǴٯӵԖᜢ

ᅱჸہ঩203ǵ୺ہ཮ہ঩204܈ቩीଣہ঩205ϐխᙍນ೜Ǵ206߾ள

ा؃ኻݤࢪଣаӄଣ৥ϐБԄ຾Չቩ᝼Ƕঃऩਢҹ᝼ᚒϐນ೜྽

٣ΓࢂԖᜢ཮঩୯܈ኻ࿉ᐒᜢǴΞࢂ܈ਢҹ᝼ᚒԖځ੝ਸ܈܄ፄ

ᚇ܄Ǵݤ߾ଣёᒧ᏷аεϩ৥ϐБԄҗ 13Տ۔ݤቩ౛Ƕ207ኻݤࢪ

ଣϐ۔ݤѸ໪ᒧр΋Տ 3 ԃ΋፺ϐݤଣЬৢ(President)ǴځҺ୍ࢂ

৥ᆶεϩ৥ϐቩૻ(hearings)ᆶݤӄଣ࡭ଣϐπբǴ٠ЪЬݤᏤࡰ

ቩ᝼(deliberations)Ƕ 

 

΋૓ԶقǴኻݤࢪଣനதـϐਢҹቩ౛БԄࢂа 3 Γ܈ 5 Γ

ϐ۔ݤλಔ຾Չλϩ৥ϐቩࢗኳԄǶځύ 5 Γޑλϩ৥೏ᇡࢂࣁ

                                        
202 See in “Consolidated Version of the Rules of Procedures of the Court of Justice”, 2010, O.J. C177. 
203 ኻ࿉ၮբచऊಃ 228చಃ 2 ໨ೕۓǶ 
204 ኻ࿉ၮբచऊಃ 245చಃ 2 ໨ǵಃ 247చೕۓǶ 
205 ኻ࿉ၮբచऊಃ 286చಃ 6 ໨Ƕ 
206 ኻ࿉ݤଣೕऊಃ 16చϐೕۓǶ 
207 ӕຏ 122ǴPaul Craig and Gráinne de Búrca, op. cit., p.67; ӕຏ 1ǴAnthony Arnull, op. cit., pp.8-9. 
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നڀԖਏ౗ϐቩ᝼׎ԄǴό໻ೕኳ୼ε۔ݤ٬ډቩࢗਔၨڀԖԾ

ૈЈ(self-confidence)ߞ ೀ౛Ћ΢ϐਢҹǴԶЪೕኳΨ୼λډჹܭ

ਢҹղ،ૈၨڀԖ،ᘐ܄(decisive)Ƕ࣬ჹӦǴ3 Γλಔޑϩ৥ೕ

ኳനλǴЬाॄೢޑ೿ࢂനᙁൂЪܴዴϐਢҹǴՠคፕࢂ 3 Γλ

ಔ܈ 5 Γλಔϐϩ৥ǴԿϿ೿ሡाԖ 3 Տ۔ݤωૈ٬ਢҹၲډന

Ԗਏޑ(valid)ղ،Ƕ208 

 

Πȃዉݲࢸ଱Ϟۢݲ(Judges) 

 

ኻ ࢪ ݤ ଣ ࢂ ኻ ࢪ ᖄ ࿉ ᐒ ᄬ ύ ന ڀ Ԗ Ȩ ኻ ࢪ Ј ȩ

(European-minded)ൂޑՏǴ209ჹܭኻ࿉Ӛ໘ࢤϐᄽ຾ǴתᄽΑख़

ाفՅǴځύݤଣϐॄު׳۔ݤଆӵՖ٬ኻ࿉ᆶ཮঩୯ϐૈࡓݤ

᏾ӝᆶᑼӝǶ٩ᏵӅӕᡏచऊಃޑᒋᆶೱೣک 221చೕۓኻݤࢪ

ଣ۔ݤϐҺࢂڮҗӚ཮঩୯ᒧࢴ΋Տ۔ݤǴаϷಃ 222చೕۓҺ

ڮ 8 Տᕴ៏۔(Avocates General)210ᇶշኻݤࢪଣϐ۔ݤǶ 

 

ҙقϐǴኻݤࢪଣϐ۔ݤΓኧ٩Ᏽ౜Չϐ΋୯΋۔ݤϐೕ

ଣӅԖݤࢪኻ߻Ҟ߾཮঩୯Ǵցޑኻ࿉ቚуཥࢂߚǴନۓ 27Տݤ

ک۔ 8 ځ๱߄ΨӚԾж۔ݤǴ211ԶЪ೭٤ٰԾ཮঩୯ϐ۔ᕴ៏ࣁ

                                        
208 ӕຏ 1ǴAnthony Arnull, op. cit., p.9. 
209 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 352ǶќਥᏵኻ࿉ݤଣೕऊಃ 32చϐೕۓǺ Ȩݤଣӧቩૻය໔
཮ቩࢗ஑ৎǵ᛾Γکਢҹ྽٣ΓϐཀـǶฅԶǴ྽٣Γҭёа೸ၸځж߄ӛݤଣഋॊǶȩኻݤࢪ
ଣນ೜ำׇೕ߾ಃ 27చಃ 5 ໨ǴаϷಃ΋ቩݤଣນ೜ำׇೕ߾ಃ 33చಃ 5 ໨Ƕ 
210 Ԗᜢᕴ៏۔ϐ၁ಒၗ਱ǵҺխǵӦՏϷᙍ៾฻Ǵёୖ᎙ഋШ݇Ǵ2009, Ȩᐱڀ΋਱ޑኻݤࢪଣ
՘ቩࡋڋ۔ȩǴȠ఩ԢΓЎޗ཮ᏢтȡǴಃ 37යǴ। 27-51ǹӕຏ 22ǴЦੀሑǴ߻ඟਜǴ। 230-233Ƕ
ӕຏ 1ǴAnthony Arnull, op. cit., pp.13-19; ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 170-181; ӕຏ
122ǴPaul Craig and Gráinne de Búrca, op. cit., pp.66-76.; Noreen Burrows and Rosa Greaves, 2007, 
The Advocate General and EC law, New York: Oxford University Press ; Alan Dashwood and Johnston, 
2001, The Future of the Judicial System of the European Union, Oregon: Oxford, pp.198-199; ӕຏ
93ǴT.C. Hartley, op. cit., pp. 54-83.; L. Neville Brown & Tom Kennedy, 2000, The Court of Justice of 
the European Communities, London: Sweet & Maxwell Limited, pp. 64-74. 
211 Ҟ߻ 8 Տᕴ៏ޑ۔ᙍՏύǴԖϖՏࢂҗኻ࿉ύനεޑϖঁ཮঩୯ࢴᇾ΋ӜதҺᕴ៏۔Ǵջቺ
୯ǵݤ୯ǵကεճǵՋ੤Уکम୯ǹќѦޑΟӜ߾җځд 22ঁ཮঩୯аӷ҆ϐӃࡕ໩ׇ፺ࢬᒧ
ǶӕຏڮҺࢴ 31ǴAlina Kaczorowska, op. cit., p. 171. 
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୯ৎϐࡓݤ໺಍(legal tradition)Ƕջ٬ኻݤࢪଣᆶಃ΋ቩݤଣϐೕ

ݤଣݤࢪ٠όૈж౛ኻ۔ݤଣϐݤಃ΋ቩࢂ՟ϐೀǴѝ࣬ځԖ߾

 ϐᙍǶ212۔

 

Ԗᜢኻݤࢪଣک۔ݤᕴ៏۔ϐᒧࢂࢴ࿶җӅӕᡏచऊಃ 223

చೕۓǴҗ཮঩୯۬ࡹᒌ၌ၸॄೢቩࢗংᒧک۔ݤᕴ៏۔ϐၗ਱

ǴӧኻڮҺࡕӅӕӕཀ(common accord)ڗǴ௦ࡕλಔࢗቩߐ஑ޑ

࿉చऊύᗨؒԖೕ܈۔ݤۓᕴ៏۔ϐ୯ᝤǴՠдॺԾيచҹѸ໪

ࢂᐱҥคᅪ(whose independence is beyond doubt)ǴЪ໪کϦ҅ࢂ

၀཮঩୯ύڀനଯљݤᙍՏڑ܈ຫϐݤᏢيޣϩǶک۔ݤᕴ៏۔

ϐҺයࣣࣁ 6 ԃǴ٠ёೱҺǴՠ؂ 3 ԃඹඤ೽ϩک۔ݤᕴ៏۔Ǵ

٬ளݤଣϣϐཥᙑک۔ݤᕴ៏۔ёаҬᒱӼ௨Ǵ213ӧݤଣᙍ୍ၮ

բ΢ૈঋ៝ډਢҹቩࢗϐೱೣ܄ǴаϷཥᙑ໺܍ϐݤଣ໺಍Ƕ 

 

চ߾΢Ǵݤଣڙ౛ਢҹϐࡕǴ཮а΋Γ΋ਢϐБԄࢴࡰ΋Ӝ

ᕴ៏زࣴೢॄ۔ਢҹǴ٩ᏵӅӕᡏచऊಃ 222చಃ 2 ໨ϐೕۓǴ

৥(open court)ݤǴӧϦ໒ቩղࢤ΋໘ࡕӧαᓐำׇϐനࢂᙍ៾ځ

΢ǴᐱҥЪϦ҅Ӧჹਢҹගߕٮ΢౛җϐཀـਜ (reasoned 

submissions)Ǵ214ջ܌ᒏϐനಖග᝼Ƕ215ჴሞ΢Ǵᗨฅᕴ៏۔ϐཀ

٠،ϐղࡕଣനݤ΢ჹ߾ଣϐղ،Ԗ࣬྽ϐቹៜΚǴՠচݤჹـ

คҺՖ״ܥΚǶӧਢҹϐղ،ቩ᝼ၸำǴ۔ݤѸ໪ᝄ਱ᒥӺόϦ

໒চ߾Ǵ٠Ъᕴ៏۔όૈୖᆶቩ᝼ղ،ᆶ߄،ၸำǴѝૈҗαᓐ

ນ೜ਔԖрৢϐୖ۔ݤᆶǶ216 

 

                                        
212 Ewan Kirk, 2009, EU Law, England: Pearson Education Limited, p. 21. 
213 ӕຏ 122ǴPaul Craig and Gráinne de Búrca, op. cit., p.67. 
214 Ibid.. 
215 ӕຏ 15Ǵഋ᜽ীǴ߻ඟਜǴ। 68Ƕ 
216 ӕຏ 1ǴAnthony Arnull, op. cit., p.9. 
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ࣁJudge Rapporteur or reporting judgeǴΞᆀ)۔ݤڮڙଣϐݤ

ൔ֋۔ݤ)Һ୍ࢂǴӧቩ᝼ޑၸำύࡰᏤ(shepherd)ݤଣϐਢҹǹ

ջӧᕴ៏۔ගрځཀࡕـǴ۔ݤڮڙ཮൩ᕴ៏۔ᢀᗺǴаϷ٩Ᏽ

ᚈБ྽٣Γ܌ගрϐນރǴ༼᏾рղ،ϐ؁߃ൔ֋(preliminary 

report)Ǵ٠ӧԜൔ֋ύࡌ᝼Ԝਢᔈ၀ӵՖೀ౛Ƕ೯தऩԖ۔ݤό

ӕཀ۔ݤڮڙϐཀـǴ߾όӕཀ۔ݤޑёӆଞჹόӕཀځၲ߄ـ

ԖӅ᛽(consensus)ཀډޔ೭ኬ΋ٰ΋۳ϐ૸ፕၸำ཮ࡕǴԜݤ࣮

 clear difference of)ـమཱϐόӕཀࢂޑр౜ࡕрٰǴঃऩനـ

opinion)Ǵ߾җ၀ݤ৥ϐЬৢᖐՉ߄౻׫،Ƕ217 

 

คፕቩղݤ৥ϐελǴ٩ྣኻ࿉ݤଣೕऊಃ 36చϐೕۓǴݤ

ଣനޑࡕղ،ਜѸ໪ߕ΢܌Ԗୖᆶቩ᝼(deliberation)ϐ۔ݤӜ

ӷǴ٠Ъӧ܌Ԗၲ۔ݤԋӅ᛽ϐࡕǴӅӕբрൂ΋ޑӝ᝼ղ،

(collegiate judgment)Ǵځᐱҥ߄܄౜ӧൂځ΋໣ᡏղ،(a single 

collegiate judgment)ǴԜղ،Ѹ໪җӄᡏ۔ݤᛝӷǶ218ӝ᝼ղ،ࡕ

ϐჹѦϦթޑղ،ਜ΋ᅿǴځό໻Ԗշࡌܭҥղ،ϐ៾܄࠶Ǵҭ

ёӕਔᗉխᡉ៛рঁձ۔ݤϐཀـǴӢԶᏤठٰډڙ۔ݤԾ཮঩

୯ϐӚᅿ׎ԄݯࡹޑᓸΚǶ219 

 

ঃऩा௖زᕴ៏۔ϐفՅჹܭਢݤٯϐว৖زഖቹៜԖӭు?

೭ঁୢᚒ۳۳Ӣݤࣁଣӧቩ౛ਢҹਔǴ۔ݤϐ୘᝼ၸำ௦ઝஏ຾

ՉǴԶЪӧ҅Ԅղ،ਜύǴΨ࣪ౣΑҺՖԖᜢୖԵᕴ៏۔ཀـϐ

ಒ೽ၸำǴऩѝൂપ൩ղ،ਜᆶᕴ៏۔ϐཀٰ࣮ـǴዴჴࡐᜤۓ

ፕޣٿϐ໔ޑቹៜ܄ԖӭεǶ٩Ᏽ Gordon Slynnҁي྽ၸᕴ៏۔

ගϐཀ܌ǵزਢҹࣴܭჹ۔ᕴ៏ࣁϐ࿶ᡍǴᇡ۔ݤଣϐݤࢪኻک

                                        
217 Ibid., pp.9-10. 
218 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 352Ƕ 
219 ӕຏ 209ǴഋШ݇Ǵ߻ඟЎǴ। 28-29Ƕ 
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ଣԖਔӧቩ౛ਢݤǴځղ،БӛǴዴჴԖ࣬྽ϐଅ᝘Ƕ220Ѐکـ

ҹၸำǴନΑୖԵᕴ៏۔ϐཀـǴࣗԿԖਔᗋޔௗܴқЇॊᕴ៏

ӵӧٯਜǹـϐཀ۔ 1993 ԃ 4 Д 29 Вݤଣჹ Hauptzollamt 

Hamburg-St Annen v Ebbe Sönnichsenਢ221ϐղ،ਜύǴޔځௗජ

Ї 1993ԃ 3 Д 31Вᕴ៏۔ଞჹԜਢ܌բрϐཀـਜϣ৒Ƕ222 

 

ᗨฅᕴ៏۔ჹኻ࿉ਢݤٯϐว৖фόёؒǴՠѭථచऊғਏ

Ǵ٩ᏵӅӕᡏచऊಃࡕ 222ϐೕۓǴ223ᕴ៏۔໻ᔈኻ࿉ݤଣೕऊ

ಃ 20చಃ 5 ໨ೕۓǴݤଣӧ᠋ڗᕴ៏۔ϐ࣮ࡕݤǴऩਢҹϐϣ৒

คҺՖཥୢࡓݤޑᚒǴ߾ёаӧؒԖᕴ៏۔ϐཀـਜΠ೵Ծբр

ຊ،Ƕ224൩ԜచೕۓԶقǴϸԶᡣᕴ៏ف۔Յࣁ׳ख़ाǴځཀـ

ό໻ѝр౜ӧȨԖሡ؃ϐख़ाȩਢҹ225ύǴࣗԿࢂр౜ӧȨεӭ

ኧȩϐਢҹύǶ226 

 

ຯȃ ዉݲࢸ଱Ϟѧݲቷࢥᆓᗒ᠌ 

 

ӄᡏኻ࿉ݤଣϐਢҹε೽ϩ೿ᗋࢂЬाҗኻݤࢪଣᆶද೯ݤ

ଣӅӕϩᏼǴځᆅᗄጄൎԖځӚԾ੝ۓϐሦୱǶኻ࿉ݤଣղ،ा

                                        
220 Baron Gordon Slynn Slynn of Hadley, 1992, Intorducing a European Legal Order, Stevens & Sons, 
pp. 157-158. See alsoӕຏ 1ǴAnthony Arnull, op. cit., p.15. 
221 Case C-59/92, Hauptzollamt Hamburg-St Annen v Ebbe Sönnichsen [1993], ECR I-2193. Opinion 
of Mr Advocate General Darmon delivered on 31 March 1993 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61992C0059:EN:PDF (visited on 
2011.06.17);  
Judgment of the Court (First Chamber) of 29 April 1993 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61992J0059:EN:PDF (visited on 
2011.06.17) 
222 ᜪ՟ϐਢҹղ،Ǵፎୖ᎙ Case C-36/92 P, SEP v Commission [1994], ECR I-1911; Case C-456/98, 
Centrosteel [2000], ECR I-6007. ӕຏ 1ǴAnthony Arnull, op. cit., pp.15-16. 
223 ջኻ࿉ၮբచऊ(TFEU)ಃ 252చǶ 
224 ኻ࿉ݤଣೕऊಃ 20చಃ 5໨ϐচЎǺ “Where it considers that the case raises no new point of law, 
the Court may decide, after hearing the Advocate-General, that the case shall be determined without a 
submission from the Advocate-General.” 
225 ୷ҁ΢ࢂᔈݤଣϐЬৢຎਢҹϐा؃Ǵωᗎፎᕴ៏۔уΕǶ 
226 ӕຏ 1ǴAnthony Arnull, op. cit., p.16. 
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ૈԖਏமڋ୺ՉǴന୷ҁޑाનࢂѸ໪٩Ᏽኻ࿉፟܌ݤϒϐ៾ճ

ٰගଆϐນ೜ǴԶນ೜ޑჹຝΞёϩࣁǺኻ࿉ᐒᜢ(the institutions 

of the EU)ǵ཮঩୯(Member States)ᆶঁΓ(Individuals)Ƕ227Զኻࢪ

՜рϐ࣬ᜢᆅᗄ៾ǴЬाх֖Ӆӕۯ܌ଣ٩Ᏽ΢ॊϐນ೜ჹຝݤ

ᡏచऊಃ 230చډ 232చೕۓϐљݤቩࢗᆅᗄ៾ǵӅӕᡏచऊಃ

226Կ 228చϐჹ཮঩୯ගଆϐமڋ୺Չນ೜ǴаϷӅӕᡏಃ 234

చϐ཮঩୯ගҬኻݤࢪଣϐӃՉຊ،ᆅᗄǶࢂаኻݤࢪଣڀԖኻ

࿉ݤଣύനଯϐљݤ៾Ǵځ΋૓ޑҺ୍хࡴѤεфૈǺ 

 

� ᅱ࿎ᆶዴߥኻ࿉Ӛᐒᜢᅱ࿎ᆶዴߥኻ࿉Ӛᐒᜢᅱ࿎ᆶዴߥኻ࿉Ӛᐒᜢᅱ࿎ᆶዴߥኻ࿉Ӛᐒᜢǵǵǵǵ཮঩୯ᆶঁΓჹኻ࿉ݤϐ፾Ҕᆶ཮঩୯ᆶঁΓჹኻ࿉ݤϐ፾Ҕᆶ཮঩୯ᆶঁΓჹኻ࿉ݤϐ፾Ҕᆶ཮঩୯ᆶঁΓჹኻ࿉ݤϐ፾Ҕᆶ

୺Չ୺Չ୺Չ୺Չǹǹǹǹ 

� ჹኻ࿉ݤϐှញჹኻ࿉ݤϐှញჹኻ࿉ݤϐှញჹኻ࿉ݤϐှញǹǹǹǹ 

� ༤ံኻ࿉ݤϐᚅᅅ༤ံኻ࿉ݤϐᚅᅅ༤ံኻ࿉ݤϐᚅᅅ༤ံኻ࿉ݤϐᚅᅅǹǹǹǹ 

� ዴߥኻ࿉ݤϐှញᆶ፾Ҕ΢ঋڀ΋ठ܄ᆶೱೣ܄ዴߥኻ࿉ݤϐှញᆶ፾Ҕ΢ঋڀ΋ठ܄ᆶೱೣ܄ዴߥኻ࿉ݤϐှញᆶ፾Ҕ΢ঋڀ΋ठ܄ᆶೱೣ܄ዴߥኻ࿉ݤϐှញᆶ፾Ҕ΢ঋڀ΋ठ܄ᆶೱೣ܄ǶǶǶǶ 

 

ӢԜǴኻݤࢪଣޑҺ୍ό໻ज़ࡓݤܭᒌ၌Ǵҭ֖Ԗљޑݤф

ૈᆶҺ୍ӧϣǶኻݤࢪଣΞӢࣁቩ౛ޑਢҹ܄፦ϐόӕǴԶתᄽ

ΑόӕݤޑଣфૈفՅǴନΑ୯ሞݤଣفޑՅϐѦǴኻݤࢪଣӧ

ϐນ೜ǴԜ܄ݤӝޑзݤݤቩ౛ӧኻ࿉ᐒᄬ໔ϐນ೜ᆶႧѲҥځ

ਔኻݤࢪଣתᄽᏦݤݤଣفޑՅǹҭځࢂ܈ӧቩ౛୺ہ཮܈໔ௗ

җ཮঩୯ᐒᜢϐՉݤࡹೕϐݾ᝼ਔǴ߾ϯيՉݤࡹଣϐفՅǹԜ

ѦǴӧှញᜢ܍ܭᇡᆶ୺Չ҇ݤǵ୘ݤ٣฻ղ،ਔǴ߾Ξ٣҇ࢂ

  Ƕ228يϯޑ৥ݤ

 

Ԗᜢኻݤࢪଣᆅᗄ៾ޑБԄࢂϩණӈӧӚঁచऊύǴᆅᗄޑ

                                        
227 Josephine Steiner, Lorna Woods and Christian Twigg-Flesner, 2006, EU Law, 9th Ediiton, New York: 
Oxford, p.147.  
228 ӕຏ 15Ǵഋ᜽ীǴ߻ඟਜǴ। 69Ƕ 
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ጄൎεӭࢂჹኻࢪᖄ࿉ว৖ϐ΋ठ܄ǵ៾܄࠶ǵ،܄ۓᆶکᒋ܄

ԖᜢǴӢࣁచऊύ፟ϒኻݤࢪଣှញᆶᆢ࡭చऊϐ΋ठک܄ᅱ࿎

ኻ࿉ᐒᜢϐՉޑࣁҺ୍ǹӢԜځᆅᗄޑ፾ҔჹຝቶϷኻ࿉ᐒᜢϷ

ນ೜ޑଣݤࢪΓǶӢԜǴኻݤکᙍ঩ǵӚ཮঩୯ǵаϷԾฅΓځ

ᜪ ࠠ ё ٩ ځ ܄ ፦ ϩ ࣁ Ο ᅿ Ǻ ݾ ᝼ ܄ ນ ೜ (Contentious 

Proceedings)ǵݾߚ᝼܄ນ೜(Non-contentious proceedings)ᆶᒌ၌

ນ೜(Consultative proceedings)Ƕ229ԜΟᅿນ೜ᜪࠠϐϣ৒Ξёಒ

ϩӵΠǺ 

 

Ιȃތដܒວ೪(Contentious Proceedings) 

 

ҭջЇวל᝼ݾ܈୺࣬ޑᜢນ೜ਢǴΞёᆀޔࣁௗນ೜

(direct action)Ǵཀࡰёޔௗӛኻݤࢪଣගଆޑນ೜Ǵ೯தԜᜪϐ

ນ೜ΞёϩࣁǺಃ΋ǵቬՉచऊϐນ೜(Enforcement Actions of EU 

Law)ǴΞ܈ᆀၴࣁϸచऊϐນ೜(Infringement Proceedings)ǹಃ

Βǵჹኻ࿉ᐒᜢՉݤ܈ࣁз(acts)ϐљݤቩࢗ(Judicial Review)ນ

೜ǹಃΟǵԖᜢኻ࿉ᐒᜢೢҺက୍ϐນ೜Ƕ 

 
(Ι) ஼ڙஈ՗ዉ࿗ݲϞວ೪(Enforcement Actions of EU Law) 

 

ΞᆀၴࣁऊϐນǴځЬाྍݤ୷ᘵࢂӅӕᡏచऊಃ 226చǶ

୷ܭӅӕᡏచऊಃ 10 చ230ೕۓ཮঩୯ϐೢҺѸ໪௦܌ڗԖ፾྽

ϐ௛ࡼаዴߥచऊ܈ԛભҥݤೕۓϐೢҺ೏୺ՉǶдॺѸ໪ᔅշ

ֹԋኻ࿉ϐҺ Ǵ୍٠Ъᗉխ௦ڗ཮ӒϷᖄ࿉Ҟ኱ϐ௛ࡼǶ231܌аǴ

Ӆӕᡏచऊܭ཮ё୷ہϐೢҺက୍೏ቬՉǴ୺ۓೕݤኻ࿉ߥዴࣁ

ಃ 226చϐ௤៾Ǵӛኻݤࢪଣගଆ཮঩୯ၴऊϐນǶ 

                                        
229 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 171.; ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 200-201Ƕ 
230 ٚථҁచऊϐኻ࿉చऊ(TEU)ಃ 4 చಃ 3 ໨Ƕ 
231 ӕຏ 165ǴPenelope Kent, op. cit., p.36.  
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ӧ 1988ԃϐ Commission v Greeceਢ232ύǴ୺ہ཮୷ܭӅӕ

ᡏచऊಃ 226చӛኻݤࢪଣගଆமڋ୺Չϐນ೜Ǵा׆؃ᛪ۬ࡹ

ගٮԖᜢλഝ຾αϐၗ਑ǴኻݤࢪଣᇡࣁӅӕᡏచऊಃ 10చΏࢂ

཮঩୯୺Չᆶ፾Ҕኻ࿉ݤϐਡЈೕۓǴό໻ԖޔځௗਏΚǴЀځ

྽ኻ࿉ݤલЮ୺Չኻ࿉ݤϐѸाᐒڋਔǴኻݤࢪଣёජҔԜచී

ा؃཮঩୯୺Չځᔈᅰϐက୍ǴӢԜᇡ׆ࣁᛪ۬ࡹ҂ӧ҅Ԅᆶߚ

҅Ԅ໘ࢤ೿ֹؒԋځᔈᅰϐҺ୍Ǵ܌аղځ௳ນǶ233 

 

ྗԜǴኻݤࢪଣଞჹ୺ہ཮ǵኻ׫ࢪၗሌՉϐՉࡹ౛٣཮ǵ

ኻࢪύѧሌՉ౛٣཮؂ঁ܈཮঩୯Ǵ୷ܭӅӕᡏచऊಃ 226Կ 228

చǴаϷಃ 237చ aීک d ීϐೕۓǴ234ᇡځࣁд཮঩୯ၴϸኻ

࿉చऊԶӛځගрၴऊϐນǴ߾ኻݤࢪଣჹ೭٤ນ೜ᏱԖᆅᗄ

៾Ƕޣࣗ׳Ǵኻ࿉ݤϐமڋ୺Չᐒڋ(enforcement machanisms)ޑ

Ԗਏ܄(effectiveness)ࢂᇻയܭ୯ሞϦޑݤᐒڋǶ235 

 
1. ஈོۏϞᅿ࿜ວ೪᠌(Action by the Commission) 

 

୺ہ཮ᏼҺኻ࿉ᐒᜢύϐȨచऊӺፁޣȩ236ϐљفݤՅǴ٠

٩ᏵӅӕᡏచऊಃ 211 చ፟܌ϒቶݱϐຊໆ៾(discretion)Ǵުॄ

ଆዴߥኻ࿉ޑ፾྽ၮբǴаϷᅱ࿎Ӛ཮঩୯ૈዴჴӦᒥӺచऊᆶ

ኻ࿉ݤϐೢǴ٠Ъ୺Չኻݤࢪଣᆶද೯ݤଣϐղ،Ƕ୷ܭӅӕᡏ

                                        
232 Case 272/86, Commission of the European Communities v Hellenic Republic [1988], ECR 4875, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61986J0272:EN:PDF (visited on 
2011.06.17).  
233 Ξـ Case 14/83, Sabine von Colson and Elisabeth Kamann v Land Nordrhein-Westfalen [1984], 
ECR 1891, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61983J0014:EN:PDF(visited on 
2011.06.17) . Joined Cases C-6/90 and C-9/90, Andrea Francovich and Danila Conifaci and Others v 
Italy [1991], ECR I-5357, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61990J0006:EN:PDF (visited on 
2011.06.17); ӕຏ 165ǴPenelope Kent, op. cit., p.37. 
234 ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 201Ƕ 
235 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 366. 
236 Ibid.. 



 70

చऊಃ 226చ፟܌ϒϐ៾ज़Ǵ୺ہ཮ऩᇡࣁ཮঩୯҂ᅰచऊೕۓ

ϐೢҺက୍Ǵ߾ё٩ᏵԜచීೕۓჹ཮঩୯ගଆόቬՉచऊϐᅱ

࿎ນ೜Ƕ237ฅԶঁΓ٠คගଆၴϸచऊϐນޑ៾ճǴӢԜǴӅӕ

ᡏచऊಃ 226చΞ೏ᆀࣁນ೜ำׇޑᅱ࿎ϐນǴ238Ψࢂኻݤࢪଣ

നதڙ౛аϷനख़ाޑນ೜۔љǶ 

 

ҙقϐǴ٩ᏵӅӕᡏచऊಃ 226చ܌ගଆϐນ೜ǴѸ໪ࢂӧ

ς࿶ؒԖځдኻ࿉ݤϐமڋ୺ՉޑБݤਔǴωૈගଆӛኻݤࢪଣ

ගଆນ೜Ƕ239ӧಃ 226చϐಃ 1 ໨ύೕۓǴऩ୺ہ཮ჹࢌ཮঩୯

ගଆၴऊϐນਔǴᔈ๏ϒ၀཮঩୯ഋॊρـϐᐒ཮Ƕඤѡ၉ᇥǴ

ӧ҅ߚԄ໘ࢤ(informal stage)ϐڐ୘Ǵ୺ہ཮ᆶ཮঩୯ᔈ൩ወӧၴ

ऊ٣໨΢຾Չ૸ፕ٠ှ،ୢᚒݾ᝼Ƕӵ҂݀Ǵ߾຾Ε҅Ԅ໘ࢤ

(formal stage)Ǵ୺ہ཮Ӄ൩Չࡹ໘ࢤӛ཮঩୯ගр҅Ԅਜय़೯

ፕ᝼ᚒǴаϷाݾ཮௓ນϐہ୺ۓᆶ཮঩୯ྎ೯Ǵ٠ዴុ࡭Ǵޕ

؃཮঩୯ӧ 2 ঁДϣ଺рӣᔈǶ 

 

ᅟࡕǴ୺ہ཮ࢂа΋ঁიᡏ(college)يҽගрǴ240ගрߕ౛

җϐཀـਜ241Ǵᇥܴ಄ӝӅӕᡏచऊಃ 226 చΠϐљݤນ೜ጄ

ൎǴ୺ہ཮ӧ҅ځԄཀـϣǴा؃཮঩୯ܭӝ౛යज़ϣ(೯தࣁ 2

ঁД)Ǵٰံ௱অ҅ၴځϸచऊϐՉࣁǶঃऩ཮঩୯ϝ҂٩၀చϐ

ນ೜ำׇ(ӵკ 3-2)Ǵගрঅ҅ံ௱ၴځϸచऊϐՉࣁǴ߾୺ہ཮

                                        
237 Case C-366/00, Commission v Luxemburg [2002], ECR I-1749.; Case C-327/01, Commission v 
Irland [2002], ECR I-8817. 
238 ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 202Ƕ 
239 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 367. 
240 Case C-191/95, Commission v Germany [1998], ECR I-5449, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61995J0191:EN:PDF (visited on 
2011.06.17) 
241 Ȩߕ౛җϐཀـȩࡰࢂҗ୺ہ཮ගрϐਜय़ഋॊǴځύΏ٩Ᏽచऊϐೕࡰۓр཮঩୯ၴϸచ
ऊϐೀǴ୺ہ཮໪၁ಒᇥܴځගр౦᝼ϐ౛җǴωૈ٬཮঩୯ޕၰځ၀҅ׯϐೀǶӕຏ 211ǴEwan 
Kirk, op. cit., p. 36. 
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БϐЎҹǴٿଣҸຊϐݤࢪଣගນǴ242ԜਔගҬኻݤࢪӛኻݤ٩

Ѹ໪ࢂҥ࣬ܭӕ౛җ(grounds)ᆶ࣬ӕཀـ(submissions)Ƕ243 

 

൩ݤଣղ،୺ՉϐБय़Ǵ೯தӧኻݤࢪଣ଺рղ،ࡕǴ཮঩

୯೿཮ᒥྣచऊϐೕۓ୺Չݤଣղ،Ǵ໻ԖӧԖ٤੝ਸݩރωሡ

ाӅӕᡏచऊಃ 228చೕۓϐமڋ୺ՉᆶᆦීǶԜచීϐນ೜ำ

ׇεठϩ؁ঁٿࣁᡯǺ244ಃ΋Ǵ୺ہ཮Ѹ໪ӧჹၴϸղ،ϐ཮঩

୯ගрߕ౛җϐཀـਜǹಃΒǴҗኻݤࢪଣ଺рಃΒԛນ೜ຊ،Ǵ

 Ƕߎჹၴϸϐ཮঩୯ፐаӭϿᆦۓ،

 

                                        
242 Case C-296/92, Commission v Italy [1994], ECR I-1, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61992J0296:EN:PDF (visited on 
2011.06.17).  
243 ӕຏ 211ǴEwan Kirk, op. cit., pp. 35-36.; ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 367.; ӕຏ
165ǴPenelope Kent, op. cit., p.37. See also in Case 31/69, Commission v Italy [1970], ECR 25, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61969J0031:EN:PDF (visited on 
2011.06.17). 
244 ኻݤࢪଣӧ଺рፐаᆦ߻ۓ،ޑߎ཮୷ܭаΠ൳ᗺԵໆǺಃ΋Ǵ཮঩୯ၴϸచऊೕۓϐᝄख़
ځೕኳǴ೯தԵໆࡹǹಃΒǴ཮঩୯ϐ଄ࡋߏޑਔ໔ک܄ GDP㨭ǹಃΟǴԵໆाፐа᏾฽бී
(lump sum)ϐᆦߎǴҭࢂ܈೴Вቚу(increase daily)ᆦߎǶӕຏ 211ǴEwan Kirk, op. cit., p. 39. 
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 ǺࢤԄ໘҅ߚ

(Informal Stage)  

 

 

҅Ԅ໘ࢤ(Formal Stage)Ǻ 

 

 

 

1. Չࡹ໘ࢤǺ 

(Administrative Phase) 

 

 

 

 

 

 

 

 

 

2. љݤ໘ࢤǺ 

(Judicial Phase) 

 

 

 

 

 

 

 

 

 

 

კ 3-2ǺӅӕᡏచऊಃ 226చϐນ೜ำׇ 

ၗ਑ٰྍǺୖ᎙ Ewan Kirk, 2009, EU Law, England: Pearson Education Limited, 

p.35.ǴаϷ Alina Kaczorowska, 2009, European Union Law, New York: 

Routledge-Cavendish, p. 367.ᛤᇙԶԋǶ 

୺ہ཮ᆶ཮঩୯໔ϐ҅ߚԄ૸ፕ୺ہ཮ᆶ཮঩୯໔ϐ҅ߚԄ૸ፕ୺ہ཮ᆶ཮঩୯໔ϐ҅ߚԄ૸ፕ୺ہ཮ᆶ཮঩୯໔ϐ҅ߚԄ૸ፕǺǺǺǺ୺ہ཮ᗎፎ

཮঩୯ගрှញǵຑፕ࣬܈ᜢၗૻǶ 

୺ہ཮ϐ҅Ԅ೯ߞޕҹ୺ہ཮ϐ҅Ԅ೯ߞޕҹ୺ہ཮ϐ҅Ԅ೯ߞޕҹ୺ہ཮ϐ҅Ԅ೯ߞޕҹǺǺǺǺុ࡭ᆶ཮঩୯ྎ೯Ǵ

ሀр҅Ԅ೯ߞޕҹǴዴݾۓፕ᝼ᚒǴा؃཮঩

୯ӣᔈǶ 

཮঩୯཮঩୯཮঩୯཮঩୯ 2ঁДϣঁДϣঁДϣঁДϣ

аਜय़ӣᔈаਜय़ӣᔈаਜय़ӣᔈаਜय़ӣᔈ 
཮঩୯҂ܭ཮঩୯҂ܭ཮঩୯҂ܭ཮঩୯҂ܭ 2 ঁঁঁঁ

ДϣӣᔈДϣӣᔈДϣӣᔈДϣӣᔈ 

୺ہ཮଺рߕ౛җϐཀـ୺ہ཮଺рߕ౛җϐཀـ୺ہ཮଺рߕ౛җϐཀـ୺ہ཮଺рߕ౛җϐཀـǺǺǺǺ 
୺ہ཮ϐ҅ԄཀـǴा؃཮঩୯ܭӝ౛යज़

ϣ(೯த2ঁࣁД)ံ௱অ҅ၴځϸచऊϐՉࣁ 

ӛኻݤࢪଣගଆນ೜ӛኻݤࢪଣගଆນ೜ӛኻݤࢪଣගଆນ೜ӛኻݤࢪଣගଆນ೜ǺǺǺǺ 
1. ୺ہ཮ॄᖐ᛾ϐೢǹ 
2. ฻ډਢҹගҬኻݤࢪଣਔǴջ٬཮঩୯ӧයज़

ϣςᒥӺ୺ہ཮ϐཀ  Ǵ୺཮཮ϝёගрນ೜ǹـ

3. ཮঩୯ගр៏ל៾೯தό೏ኻݤࢪଣ௦યǴନ

 Ƕݤ཮ว౜཮঩୯٠҂ၴϸኻ࿉ہ୺ߚ

ኻݤࢪଣ଺рղ،ኻݤࢪଣ଺рղ،ኻݤࢪଣ଺рղ،ኻݤࢪଣ଺рղ،ǺǺǺǺ 
཮঩୯٩Ӆӕᡏచऊಃ 228చೕۓǴѸ໪ᒥӺ

ኻݤࢪଣղ،ϐѸा௛ࡼǶ 
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ඤقϐǴኻ࿉చऊ௤៾୺ہ཮ёӧ຾΋؁ϐՉࡹ໘ࢤǴӛኻ

ຊǶӅڋϐߎଣղ،ϐ཮঩୯ፐаᆦݤࢪଣගрჹ҂ቬՉኻݤࢪ

ӕᡏచऊಃ 228చೕۓӧ୺ہ཮ೕޑۓයज़ϣǴ཮঩୯ऩؒԖᒥ

Ӻݤଣϐமڋ୺Չޑղ،Ǵஒ೏ፐаᕴߎᚐۓ܈යбීǴՠኻࢪ

 ᚐǶ245ߎޑ᝼ࡌ཮ϐہଣόѸฅाᒥྣ୺ݤ

 

ӵǴӧٯ 2004ԃϐ Commission v ItalyਢύǴကεճӢ҂୺

Չ 2001ԃϐ Commission v Italyਢղ،ਜύೕۓϐ௛ࡼǴӢԜǴ

୺ہ཮а၀౛җӛኻݤࢪଣගଆນ೜Ǵኻݤࢪଣٰࡕղ،ჹကε

ճፐа؂Ϻ 309,750ϡޑᆦߎǴډޔကεճ௦ڗѸा௛ࣁࡼЗǶ246

୷ҁ΢Ǵ٩ᏵӅӕᡏచऊಃ 241చϐೕۓǴኻݤࢪଣჹҺՖගҬ

ϐਢҹёೕۓਢҹѸ໪ϐኩਔၸ෠௛ࡼǴኻݤࢪଣϐЬৢёຎ௃

  ցє໒ӄଣ৥ቩ౛Ƕ247ࢂǴຊໆۓԶݩ

 

཮঩୯ჹܭ୺ہ཮܌ගޑນ೜ёՉ៏ל٬៾(defences)Ǵջ٬

ਢҹගҬኻݤࢪଣນ೜Ǵϝёርӣ୺ہ཮ϐນ೜ҙፎǴঃऩ୺ہ

཮҂ᒥӺນ೜ำׇೕۓǴٯӵǺ248 

 

� ୺ہ཮ӧ҅Ԅ೯ޕ(formal notice)ߞύǴࢂ܈ӧߕ౛җϐཀ

                                        
245 ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 367-368; ӕຏ 211ǴEwan Kirk, op. cit., p. 37; ӕຏ
165ǴPenelope Kent, op. cit., p. 41; Karen Davies, 2002, Understanding EU Law, London: Cavendish 
Publishing Limited, pp. 88-89. See also in Case C-387/97, Commission v Greece [2000], ECR I-5047, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61997J0387:EN:PDF (visited on 
2011.06.17).  
246 Case C-119/04, Commission v Italy [2006], ECR I-6885, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004J0119:EN:PDF (visited on 
2011.06.17); Case C-212/99, Commission v Italy [2001], ECR I-4923, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61999J0212:EN:PDF (visited on 
2011.06.17). ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 242Ƕ 
247 ӕຏ 165ǴPenelope Kent, op. cit., pp.41-42. See also in Case C-221/89 R, The Queen v Secretary of 
State for Transport, ex parte Factortame Ltd and others [1991], ECR I-3905, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61989J0221:EN:PDF (visited on 
2011.06.17).  
248 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 367. 
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 όӝ౛ਔǹڋϐਔ໔ज़ۓೕ܌ਜύـ

� ऩ୺ہ཮٩ᏵӅӕᡏచऊಃ 226చ܌ගрϐ௓ນݾࡓݤ܈

᝼Ǵ٠҂ӵӕځӧ҅Ԅ೯܈ޕ౛җཀـਜύࡰ܌ᆀϐǹ 

� ӵ݀୺ہ཮٠҂ࡰҢၴऊϐ཮঩୯ᔈ௦ڗՖᅿ፾྽ϐ௛

 ϐက୍ǶۓǴаᒥӺచऊೕࡼ

 

а΢ࢂ཮঩୯ёа൩୺ہ཮ගрϐນ೜Զ٬Ҕϐำׇ៏ל

៾ǶඤقϐǴ୺ہ཮٩Ᏽಃ 226చගଆϐນ೜Ѹ໪ᒥӺำׇೕ߾Ǵ

ց߾཮঩୯ё٩Ӆӕᡏచऊಃ 230చکಃ 232చϐೕۓ൩ݾ᝼ϐ

ೀჹ୺ہ཮ගрນ೜Ƕ 

 

୺ہ཮ӛኻݤࢪଣගፎᅱ࿎ϐນ೜ਔǴځำׇ΢ᔈݙཀϐ٣

໨ࢂǺಃ΋Ǵ୺ہ཮ᔈॄᖐ᛾ϐೢǹಃΒǴ྽ਢҹ΋ගҬኻݤࢪ

ଣਔǴջ٬཮঩୯ӧයज़ϣςᒥӺ୺ہ཮ϐཀـǴ୺ہ཮ϝёග

рນ೜ǹ249ಃΟǴࢂ߾ӧಃ 226చϐນ೜ύǴኻݤࢪଣ೯தόௗ

 Ƕ250៏ל཮঩୯ගрϐڙ

 

ኻݤࢪଣᇡࣁ཮঩୯όૈаόёלΚ(force majeure)251ϐӢ

                                        
249 See Case 240/86, Commission v Greece [1988], ECR 1835, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61986J0240:EN:PDF(visited on 
2011.06.17) .  
250 Case 128/78, Commission v UK (Re Tachographs) [1979], ECR 419, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61978J0128:EN:PDF (visited on 
2011.06.17).  
251 See in Case 101/84, Commission v Italy [the Traffic Statistics case] [1985], ECR 2629, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61984J0101:EN:PDF(visited on 
ȨόܭଣჹݤࢪኻࢂǴচӢٯᗋؒԖԋфϐਢ៏לΚϐӢનלЗǴςόёࣁ߻Ҟډ. (2011.06.17
ёלΚȩϐۓကཱུࣁᝄ਱Ǵኻݤࢪଣӧ McNicoll v Ministry of Agriculture΋ਢύᇥܴȨόёלΚȩ
ǶȩӢԜǴፏޑᗉխݤλЈϝคޑԖᔈԖ܌ၮҔࢂ่݀ځǴԶݩ௃ޑޕό҅தЪόёႣࡰ…Ȩࢂ
ӵаȨ୯ϣ᝼཮ϐණ཮ȩ(dissolution of a national parliament)ǵȨݯࡹ΢֚ޑᜤȩ(political 
difficulties)ǵȨ۬ࡹӒᐒȩ(governmental crises)ǵȨҥݤำׇ΢ۯޑ᪓ȩ(delays in the legislative 
procedure)ǵȨޗ཮ک࿶ᔮજׇޑష໶ȩ(social and economic disorders)…฻฻Ǵࣣόૈᄬԋόёל
Κϐ៏לӢનǶSee in Case 296/86, McNicoll v Ministry of Agriculture [1988], ECR 1491, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61986J0296:EN:PDF (visited on 
2011.06.17). ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 384.ќѦǴԖᜢόёלΚϐۓကǴҭёୖ᎙
Case 70/86, Commission v Greece [1987], ECR 3545, and Case C-334/87, Greece v Commission 
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નբ៏לࣁϐ౛җǹ252Ξࢂ܈཮঩୯όૈа୺Չϐჴሞ֚ᜤ

(practical difficulties)բࣁமڋ୺Չນ೜ϐ៏ל౛җǶ253೯த೭٤

ว౜཮঩୯٠ٰࡕ཮ہ୺ࢂߚଣ௦યǴନݤࢪ౛җό཮೏ኻ៏ל

҂ၴϸኻ࿉ݤǶ254  

 

ӢԜǴ཮঩୯ऩाՉ٬Ԗਏޑ (successful)܈ёૈԖਏޑ

(potentially successful)ჴ፦៏ל(substantive defences)౛җǴёа

ӵǺόӝޑݤက୍ (unlawful obligation)ǵ 255όёלΚ (force 

majeure)ǵ܈ჹက୍ϐܴዴཀကޑόዴۓ(uncertainty as to the exact 

meaning of the obligations) 256฻౛җ៏לځࣁǶ 

 

࣬ϸӦǴኻݤࢪଣҭ೸ၸਢݤٯዴҥΑ൳ᗺόݤԋф៏לޑ

(unsuccessful defences)౛җǴٯӵǺ୷ܭϕඁ(reciprocity)ǵ257Ѹ

ा܄ (necessity)ǵ 258୯ϣᡏڋϐ੝܄ (peculiarity of national 

                                                                                                                    
[1990], ECR I-2849.྽ฅǴኻݤࢪଣߚ٠ӄዬց،όёלΚբ៏לࣁӢનǴځᇡࣁόёלΚӢન
ଣӧݤࢪӵǴኻٯǴ܄ϐёૈڙԖ೏ௗࢂ Case 33/69, Commission v Italyύᇡࣆࣁቸװᔐ(bomb 
attack)ࣁόёլܺϐ֚ᜤ(insurmountable difficulties)ǴฅԶǴӧԜਢύǴኻݤࢪଣࣆቸװᔐ٠҂೷
ԋကεճၸࡋӦόૈᒥӺచऊက୍ǴӢԶց،ကεճϐόёלΚϐ៏לǶCase 33/69, Commission 
v Italy [1970], ECR 93. See inӕຏ 122ǴPaul Craig and Gráinne de Búrca, op. cit., p. 449.andӕຏ
31ǴAlina Kaczorowska, op. cit., pp. 384-385. 
252 ӕຏ 165ǴPenelope Kent, op. cit., p.39. See also in Case 101/84, Commission v Italy [1985], ECR 
2629, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61984J0101:EN:PDF (visited 
on 2011.06.17);  
253 Ibid., pp. 39-41.ӕຏ 249ǴCase 128/78, Commission v UK [1979]. See also in Joined cases 227, 
228, 229 and 230/85, Commission v Belgium [1988], ECR 1, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61985J0227:EN:PDF(visited on 
2011.06.17). 

254 ӕຏ 211ǴEwan Kirk, op. cit., p. 37. 
255 See in Case 226/78, Commission v Greece [1988], ECR 3611, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61987J0226:EN:PDF(visited on 
2011.06.17). and Joined Cases 6/69 and 11/69, Commission v France [1969], ECR 523, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61969J0006:EN:HTML(visited on 
2011.06.17) . 
256 Case C-133/94, Commission v Belgium [1996], ECR I-2323, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994J0133:EN:PDF(visited on 
2011.06.17).  
257 Joined Cases 90 and 91/63, Commission v Belgium and Luxemburg [Re Import of Powdered Milk 
Products] [1964], ECR 625; Case 232/78, Commission v France [1979], ECR 2729. ӕຏ 31ǴAlina 
Kaczorowska, op. cit., p. 368 
258 Case 7/61, Commission v Italy [Pigmeat case] [1961], ECR 317. 
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system)ǵ259୯ϣύѧᆶӦБ྽ֽϐϩ៾(division of powers between 

central and regional authorities)ǵ260ࡽӸӧኻ࿉ࡋڋࡓݤϣ֚ޑᜤ

(difficulty existing in the EU legal order)ǵ261֚ݯࡹᜤ(political 

difficulties)ǵ262࿶ᔮ֚ᜤ(economic difficulties)ǵ263ၴऊՉࣁ໻ჹ

ኻ࿉ݤ೷ԋ٤༾ቹៜ(minimal effect of the violation)ǵ264୯ϣݤύ

Չࡹჴ፬(administrative practices)265֚ޑᜤǵኻ࿉ݤϐޔௗਏΚ

(direct effect)ǵ266ޗ཮ୢᚒુ࠶ޑ(threats of social troubles)܈੝ਸ

ଣ۳۳ݤࢪ267฻౛җǴ268ኻ…(specific local conditions)ݩӦБ௃ޑ

೿όϒ௦યǶ 

 

ᕴقϐǴ୺ہ཮ݤ٩ගଆϐᅱ࿎ນ೜ڀࢂԖкϩϐຊໆ៾Ǵ

൩ԜᗺԶقǴኻݤࢪଣӧ 1989 ԃϐ Star Fruit Company v 

Commissionਢޑղ،ਜύܴ߄Ǵ୺ہ཮όѸฅाගрນ೜Ǵ269Ӣ

ԜǴӅӕᡏచऊಃ 226చόёբࣁॐ٬୺ہ཮ගଆນ೜Ƕ270ঃऩ

                                        
259 Case 77/69, Commission v Belgium [1970], ECR 237. 
260 Case 1/86, Commission v Belgium [Re Failure to Implement Directives] [1987], ECR 2797. 
261 Case C-263/96, Commission v Belgium [1997], ECR I-7453. 
262 Case 8/70, Commission v Italy [1970], ECR 961; Case 128/78, Commission v UK [Re Tachographs] 
[1979], ECR 419. 
263 Case 70/86, Commission v Greece [1987], ECR 3545. 
264 Case C-105/91, Commission v Greece [1992], ECR I-5871. 
265 Case 167/73, Commission v France [Re French Merchant Seamen] [1974], ECR 359 and Case 
C-334/94, Commission v France [1996], ECR I-1307.Ԗ፪ࢂޑǴݤ୯٠ٰؒࡕԖᒥӺኻݤࢪଣޑղ
،Ǵՠࢂ୺ہ཮ࠅӧ 20ӭԃࡕωჹݤ୯ගр୺Չղ،ນ೜ǶSee also in Case 168/85, Commission v 
Italy [1986], ECR 2945. 
266 Case 167/73, Commission v France; Case C-433/93, Commission v Germany [1995], ECR I-2303; 
Case C-253/95, Commission v Germany [1996], ECR I-2423; Case 29/84, Commission v Germany [Re 
Nursing Directive] [1985], ECR 1661. 
267 Case C-56/90, Commission v UK, [Re Bathing Water Directive] [1993], ECR I-4109; Case 
C-339/87, Commission v The Netherlands [Re Protection of Wild Birds] [1990], ECR I-851. 
268 Ԗᜢ཮঩୯៏ל៾ӧኻݤࢪଣϐਢݤٯύϐၮҔಒ࿯ᆶ่݀ёୖ᎙Ǻӕຏ 31ǴAlina 
Kaczorowska, op. cit., pp. 383-392.; ӕຏ 122ǴPaul Craig and Gráinne de Búrca, op. cit., pp. 448-451. 
ӕຏ 151ǴMargot Horspool & Matthew Humphreys, op. cit., pp. 244-246. 
269 ኻݤࢪଣϐमЎղ،ਜύගډǺ “…the Commission is not bound to commence the proceedings 
provided for in that provision but in this regard has a discretio…”. See in Case 247/87, Star Fruit 
Company v Commission [1989], ECR 291, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61987J0247:EN:PDF (visited on 
2011.06.17) 
270 See also in Case 48/65, Alfons Lütticke GmbH v Commission of the EEC (Lutticke) [1966], ECR 
19, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61965J0048:EN:PDF(visited on 
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ჹ୺ہ཮ϐՉࣁԖ܌όᅈǴ߾ё٩ᏵӅӕᡏచऊಃ 195 చϐೕ

Ǵѝाޣගр௓ນǶӆ(European Ombudsman)ᅱჸ٬ࢪǴӛኻۓ

୺ہ཮ᜫཀǴӧՉࡹ໘ࢤΨؒԖਔ໔΢ޑज़ڋǴԶ೯த٩Ԝచී

ගଆϐນ೜Ԗ 90%཮ӧՉࡹ໘ࢤ൩ςှ،ǴΨ൩ό໪ӛኻݤࢪଣ

ගଆນ೜Ǵ271ջߡԖ 10%ӛኻݤࢪଣගрນ೜Ǵε೽ϩΨ໻ࢂന

 Ƕ272(ultima ratio)ݤᒤ،ှࡕ

 

2. ོষ୽ඪଔҐቺ՗నघϞວ೪(Actions by another Member 

States) 

 

Ԝ໨ϐЬाচࢂ߾Ǵ཮঩୯ҭ໪୷ܭӅӕᡏచऊಃ 10చೕۓ

က୍Ǵ໪௦܌ڗԖ፾྽ϐ௛ࡼаዴߥచऊ܈ԛભҥݤೕۓϐೢҺ

೏୺ՉǶдॺѸ໪ᔅշֹԋᖄ࿉ϐҺ୍Ǵ٠Ъᗉխ௦ڗ཮ӒϷᖄ

࿉Ҟ኱ϐ௛ࡼǶεठ΢ǴӅӕᡏచऊಃ 227చϐນ೜ำׇೕ߾ᆶ

ಃ 226చ࣬՟Ǵঃऩ΋཮঩୯ᇡځۓд཮঩୯҂ቬՉҁచऊက୍

ਔǴ߾ё٩ᏵӅӕᡏచऊಃ 227చǴӛኻݤࢪଣගଆ֋ນǶ΋૓

ԶقǴ཮঩୯ѝाᇡځࣁນ೜ࢂኻ࿉ϐදၹճ੻Ǵځ܈д཮঩୯

ϐݤߚՉࣁཞϷځख़εճ੻Ǵ273߾ёӧಃ 227చϐ௤៾Π຾Չນ

೜ǶԖݾ᝼ϐ཮঩୯Ӄஒݾ᝼ୢᚒගҬ୺ہ཮Ǵҗ୺ہ཮຾Չᝩ

 ำׇǶޑុ

 

΋૓ԶقǴ୷ܭӅӕᡏచऊಃ 227చϐೕۓǴ୺ہ཮཮ϟΕ

Ԝᜪਢҹޑນ೜Ǵځำׇ(ӵΠკ  Ǻࣁ(3-3

 

� চ֋ϐ཮঩୯ӧගፎນ೜߻Ѹ໪Ӄ೯ޕ୺ہ཮ǹ 

                                                                                                                    
2011.06.17).  
271 ӕຏ 211ǴEwan Kirk, op. cit., p. 36. 
272 ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 203Ƕ 
273 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 392. 
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� ୺ہ཮໪ᒥྣӵӕచऊಃ 226చϐນ೜ำׇࣁϐǺҭջନ

ΑፓࢗਢҹୢᚒѦǴᗋ໪๏ϒນ೜ᚈБගрځαᓐکਜय़

ϐፕᏵǴനࡕ୺ہ཮ω଺рߕ౛җϐཀـਜǹ274 

� ӵ݀཮঩୯ӛ୺ہ཮ගрፎࡕ؃Ǵ୺ہ཮ӧΟঁДϣ҂ว

ΠǴ׎ਜϐ௃ـ཮ཀہёӧЖલ୺߾ਜǴـ౛җϐཀߕ߄

၀཮঩୯ё೵ԾӛኻݤࢪଣޔௗගଆၴऊϐນǶ275 

 

୺ہ཮໘ࢤǺ 

(Commission Stage)  

 

 

 

 

 

  

 

 

 

 

љݤ໘ࢤǺ 

(Judicial Phase) 

 

 

 

კ 3-3ǺӅӕᡏచऊಃ 227చϐນ೜ำׇ 

ၗ਑ٰྍǺୖ᎙ Ewan Kirk, 2009, EU Law, England: Pearson Education Limited, 

p.39. 

 

ӢԜǴ୺ہ཮ϟΕ೭ᜪນ೜ޑҞޑǴନΑ๏ፂँᚈБ΋ঁհ

                                        
274 Ibid., p. 393 
275 ӕຏ 211ǴEwan Kirk, op. cit., p. 38. ӕຏ 165ǴPenelope Kent, op. cit., p. 42. ; ӕຏ 244ǴKaren 
Davies, op. cit., p. 89.; ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 203Ƕ 

চ֋཮঩୯চ֋཮঩୯চ֋཮঩୯চ֋཮঩୯(“complainant” Member State)

ӛ୺ہ཮ගр௓ນӛ୺ہ཮ගр௓ນӛ୺ہ཮ගр௓ນӛ୺ہ཮ගр௓ນ 

೏௓ນၴϸచऊϐ཮೏௓ນၴϸచऊϐ཮೏௓ນၴϸచऊϐ཮೏௓ນၴϸచऊϐ཮

঩୯ӣᙟ঩୯ӣᙟ঩୯ӣᙟ঩୯ӣᙟ 

୺ہ཮ӧ୺ہ཮ӧ୺ہ཮ӧ୺ہ཮ӧ 3ঁДঁДঁДঁД

ϣคӣᔈϣคӣᔈϣคӣᔈϣคӣᔈ 
୺ہ཮଺рߕ୺ہ཮଺рߕ୺ہ཮଺рߕ୺ہ཮଺рߕ

౛җ౛җ౛җ౛җཀـਜཀـਜཀـਜཀـਜ 

ਢҹගҬኻݤࢪଣਢҹගҬኻݤࢪଣਢҹගҬኻݤࢪଣਢҹගҬኻݤࢪଣ    

ኻݤࢪଣ଺р،ۓኻݤࢪଣ଺р،ۓኻݤࢪଣ଺р،ۓኻݤࢪଣ଺р،ۓ    
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ᓉය(“cooling-off ” period)Ǵ٠ӧΟঁДϣתᄽݾ᝼ᚈБ཮঩୯ϐ

ፓှޣ(intermediary)Ǵ୷ܭኻ࿉᏾ᡏճ੻ոΚှ،ݾ᝼ୢᚒǶӆ

ȩޣȨӺፁޑ཮ϟΕນ೜ύΨӕਔᡏ౜Αచऊ፟ϒہǴ୺ޣ

(guardian)فՅǶ276 

 

ӵǴ1979ԃϐٯ France v UK (Re Fishing Net Mesh Sizes)ਢ

ύǴݤ୯٩ᏵӅӕᡏచऊಃ 227చ277ϐೕۓǴӛ୺ہ཮௓ນम୯

Ԗᜢᅕᆛᆛ౳Ёκϐ௛ၴࡼϸ྽ਔӅӕᡏݤϐೕۓǶ୺ہ཮ӧ

1978ԃ 3 Д 22 В଺рߕ౛җϐཀـਜǴՠࢂम୯ϐࡕϝ҂ᒥӺ

ཀـਜ΢ϐೕۓǴԶ୺ہ཮٠҂ஒԜਢගҬኻݤࢪଣҸຊǴӢԜǴ

୯ӧݤ 1978ԃ 6 Д 14ВǴஒԜਢҹӛኻݤࢪଣນፏຊ،Ƕ278 

 

೯தǴӧݯࡹԵໆΠǴ཮঩୯ࡐϿ٩ᏵӅӕᡏచऊಃ 227చ

ϐೕۓǴӛኻݤࢪଣჹќ΋཮঩୯ගрນ೜Ǵ279ϸॹࢂ໼ӛჹ୺

཮୺ՉӅӕᡏచऊಃہԄϐ௓ນǴӆҗ୺҅ߚ཮ගଆہ 226చϐ

ᅱ࿎ᆅᗄǴჹၴϸచऊೕۓϐ୯ৎගଆນ೜Ƕ཮঩୯೭ሶ଺ޑচ

Ӣ୷ҁ΢ԖΟᗺǺ280 

 

ນ೜Զౢғ҅य़ፂँǴ຾Զઇᚯ۶ࣁᗉխ཮঩୯ϐ໔Ӣࣁ �

Ԝϐ໔ޑ϶ፉǹ 

� ёҗ୺ہ཮ॄଆᖐ᛾ϐک߾ፓࢗՉ୏ǹ 

                                        
276 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 393 
ථ੝ϏచऊϐӅӕᡏచऊಃۅߓ 277 170చǶ 
278 Case 141/78, French Republic v United Kingdom of Great Britain and Northern Ireland [1979], 
ECR 2923, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61978J0141:EN:PDF(visited on 
2011.06.17). ӕຏ 211ǴEwan Kirk, op. cit., p. 42. 
279ӕຏ 165ǴPenelope Kent, op. cit., p. 42; ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 367. 
ӵǴӧٯ 280 Case C-80/82, Commission v Belgium ([1994], ECR I-1019)ਢύǴኻݤࢪଣӕཀ୺ہ཮
ϐፎ؃ᡣम୯ϟΕԜਢǹΞࢂ܈ Case C-246/89, Commission v UK [Re Nationality of Fishermen] 
([1991], ECR I-4585)ǴኻݤࢪଣΨࢂӕཀ୺ہ཮ϐፎ؃ᡣՋ੤УϟΕǴЪ୷ܭम୯ϐፎ؃ᡣངᅟ
ើϟΕ၀ਢҹǶӕຏ 31ǴAlina Kaczorowska, op. cit., p. 394. 



 80

� ਢҹ࣬ᜢϐ཮঩୯ࡽёୖᆶಃ 226చϐນ೜ำׇǴΞёӧ

ኻݤࢪଣೕऊಃ 37చϐೕጄΠǴᡣځдҺՖ΋཮঩୯܈

ኻ࿉ᐒᜢϟΕǴаЍ܈࡭ց،୺ہ཮ӛኻݤࢪଣගଆນ೜

ҙፎǶ 

 

ΠǴΨ໻ݩගଆϐນ೜ϿϐΞϿ௃܌аǴջ٬ӧԜచීΠ܌

ԖΟঁਢҹᕇளኻݤࢪଣϐղ،ڮзǹନΑ France v UK΋ਢϐ

ѦǴќѦٿਢҹࢂ 2000ԃϐ Belgium v Spainਢ281ک 2006ԃϐ

Spain v UKਢҹǶ282ฅԶǴคፕࢂ୷ܭӅӕᡏచऊಃ 226చԿಃ

228 చύޑব΋໨చऊ୷ᘵӛኻݤࢪଣ܌ගଆϐນ೜Ǵ೯த೿ࢂ

ᚻВΞ຤ਔǴԖ٤ਢҹࣗԿёаܦ΢ӭԃωૈှ،ǴനԖܴᡉޑ

ਢٯ൩ࢂ Commission v FranceਢǴ283ځນ೜ਔ໔வ 1973ԃ໒ۈ

΋ډޔ 1994ԃǶԖ᠘ܭԜǴ൩ሡाӅӕᡏచऊಃ 242చೕۓǴ೸

ၸኩՉݤз(interim orders)ٰ ගٮኩਔϐှ،ᒤݤǶኻݤࢪଣ཮ຎ

௃ݩϐሡ؃Ǵගрኩਔ࿣ڋз(interim injunction)ा؃཮঩୯ύЗ

Ԗၴϸኻ࿉ݤϐݾڙ᝼ݤзǶӕኬӦǴऩঁΓӢࣁນ೜ύϐਢҹ

ჹځ೷ԋճ੻܈࿶ᔮ΢ޑཞ্ਔǴ٩ᏵӅӕᡏచऊಃ 243 చೕ

ߥϒа(interim measures)ࡼѸाϐኩਔ௛ۓ،ଣёݤࢪǴኻۓ

ӄǶ284 

 
3. ᙏϽแוϞວ೪(Actions under simplified procedures) 
                                        
281 Case C-388/95, Belgium v Spain [2000], ECR I-3123, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61995J0388:EN:PDF (visited on 
2011.06.17).  
282 Case C-145/04, Spain v UK [2006], ECR I-7917, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004J0145:EN:PDF (visited on 
2011.06.17). ӕຏ 211ǴEwan Kirk, op. cit., p. 39 
283 Case 167/73, Commission v France [1974], ECR 359, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61973J0167:EN:PDF (visited on 
2011.06.17) . Case C-334/94, Commission v France [1996], ECR I-1307, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994J0334:EN:PDF (visited on 
2011.06.17), Ԝਢ(Case C-334/94)ࢂӢݤࣁ୯҂ቬՉ߻ਢ(Case 167/73)ϐղ،Ǵҗ୺ہ཮ӆࡋჹݤ
୯ගଆமڋ୺Չນ೜Ƕ 
284 ӕຏ 211ǴEwan Kirk, op. cit., p. 40. 
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(1) ӓӣᡝనघ಑ 88 నϞວ೪แו 

 

Ԝ Ώ ੝ ਸ ம ڋ ୺ Չ ϐ ນ ೜ (Specific enforcement 

proceedings)Ǵཀࡰ୺ہ཮܈཮঩୯ёа௨ନӅӕᡏచऊಃ 226చ

ಃ܈ 227చϐນ೜ำׇǴޔௗӛኻݤࢪଣගፎນ೜ϐ੝ਸ௃׎Ƕ

୺ہ཮ӧԜϐᅱ࿎ᆶቩࢗᙍೢǴΏ٩ᏵӅӕᡏచऊಃ 88 చϐೕ

ගଆϐນ೜Ƕ܌ݤߚցࢂࢗǴჹ཮঩୯ϐ୯ৎජշ(state aids)ቩۓ

Ԗ᠙ܭӅӕᡏచऊಃ 87చೕۓǴ཮঩୯ගٮϐံշ܈೸ၸ୯ৎၗ

ྍԶᕇளϐံշǴόளቹៜډኻࢪӅӕѱ൑ϣ೽ϐᝡݾǶ285 

 

ฅԶǴόӕܭ୺ہ཮୷ܭӅӕᡏచऊಃ 226చೕۓϐำׇǴ

ঃऩว౜཮঩୯ϐ୯ৎံշᎁڙᇤҔǴ࣌܈᝻Ӆӕᡏచऊಃ 87

చϐೕۓǴ٩߾ᏵӅӕᡏచऊಃ 88చ፟ϒϐ៾ज़Ǵ୺ہ཮ाॄଆ

ፓࢗϐೢǴ٠ჹၴϸೕۓϐ཮঩୯ගрۓ،ځ(decision)Ǵा؃཮

঩୯໪ӧೕۓයज़ϣ܈ׯ׳ቲନݤߚϐ୯ৎජշǶଷ٬཮঩୯٠

҂ܭೕۓයज़ϣׯ๓ݤၴځՉࣁǴ୺ہ཮ځ܈дԖճ্ᜢ߯ϐ཮

঩୯ёаޔௗஒ၀ਢගҬኻݤࢪଣҸຊǶ286྽ฅǴ୺ہ཮଺ԜԖ

཮঩୯ϐ፦ᅪǴӢԜǴ཮঩୯ҭёаډڙҭԖёૈۓ،Κϐ״ܥ

٩ᏵӅӕᡏచऊಃ 230చϐೕۓӛኻݤࢪଣග֋287ϒаϸڋǶ 

 

ӵǴӧٯ 1977ԃϐ Commission v UKਢ288ύǴम୯۬ࡹගٮ

๏ځ୯ϣᎦ፜཰ံޣຠǴаᔈбٰԾܭ྽ਔӅӕᡏჹϏഝک಻ើ

ຠीฝǴՠံځ཮ہ཮୺ޕԖ۬ࡹǶᗨฅम୯ݾ຾αံշϐᝡޑ

ਔǴमۓց಄ӝచऊϐೕࢂࣁम୯ံຠϐՉۓ཮ӧۘ҂ዴہ୺ࢂ

                                        
285 ӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 109Ƕ 
286 ኻ࿉ၮբచऊ(TFEU)ಃ 108చಃ 2 ໨ǶSee also inӕຏ 165ǴPenelope Kent, op. cit., p. 43; ӕ
ຏ 209ǴL. Neville Brown & Tom Kennedy, op. cit., p.126. 
287 ӕຏ 209ǴL. Neville Brown & Tom Kennedy, op. cit., p. 127.;ӕຏ 93ǴT.C. Hartley, op. cit., p. 376. 
288 Joined Cases 31/77 and 53/77R, Commission v UK [Pig Producers Case] [1977], ECR 921. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61977O0031:EN:PDF (visited on 
2011.06.17).  
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୯۬ࡹаஒځीฝбፏჴՉǴԜՉܴࣁᡉၴϸӅӕᡏచऊಃ 88

చϐೕۓǶӢԜǴ୺ہ཮ᒿջჹम୯଺р،ۓ(decision)ाځ؃ҥ

཮ѝہǴ୺ۓ،ϐځ٠҂ᒥӺ۬ࡹǹฅԶǴम୯ࣁଶЗံຠՉڅ

ӳஒԜਢນፏኻݤࢪଣǴፎݤ؃ଣբрᖏਔڮз(interim order)Ǵ

നࡕम୯۬ࡹωଶЗځჹᎦ፜཰ޣϐံշՉࣁǶ289 

 
(2) ӓӣᡝనघ಑ 95 న಑ 9 ໶Ϟວ೪แו 

 

࣬ၨܭ΢ॊӅӕᡏచऊಃ 88చϐ୯ৎံշϐݩރǴӅӕᡏచ

ऊಃ 95చೕጄࢂޑ౛٣཮ࣁᛙۓၮբኻ࿉ϣ೽ѱ൑ϐҞޑǴаచ

ҹӭኧ،(qualified majority voting)܌଺рϐ௛ۓ،ࡼǴᆶ཮঩୯

୯ϣࡓݤచීӧ፾Ҕ΢วғፂँϐ੝ਸ௃ݩǴ٠٩Ӆӕᡏచऊಃ

95చಃ 9 ໨ೕۓϐำׇǴ྽୺ہ཮ࢌ܈΋཮঩୯ᇡځࣁд཮঩୯

Ԗό྽Չ٬(improper use)ኻ࿉చऊ፟܌ϒϐ៾ΚਔǴёаխନӅ

ӕᡏచऊಃ 226చᆶಃ 227చ܌ೕۓϐำׇǴޔௗӛኻݤࢪଣග

ଆນ೜ǴԜำׇೕ߾ᜪ՟ܭӅӕᡏచऊಃ 88చǶ 

 

ӵǴӧٯ 1994ԃϐ France v CommissionਢǴ290ࢂኻݤࢪଣ

२ԛჹ୷ܭԜచීԶගрϐນ೜଺рղ،ǶඤقϐǴӧӅӕᡏచ

ऊಃ 30చᆶಃ 95చϐೕۓ୷ᘵΠǴࣁΑပჴ౛٣཮܌ႧѲϐ௛

཮ൔہѸ໪ӛ୺(national measures)ࡼϐ୯ϣ௛ڗǴ཮঩୯௦ࡼ

֋ǴԶ୺ہ཮܈Һ΋཮঩୯ᇡځࣁд཮঩୯ϐ୯ϣೕ߾(national 

rules)ᆶኻ࿉ϣ೽ѱ൑ϐࡌҥᆶၮբǴ܈ӧᕉნߥៈǵΞࢂ܈πբ

                                        
289 ӕຏ 209ǴL. Neville Brown & Tom Kennedy, op. cit., pp. 127-128. See also in Case C-294/90, 
British Aerospace plc and Rover Group Holdings plc v Commission [1992], ECR I-493. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61990J0294:EN:PDF (visited on 
2011.06.17). Ԗᜢ୯ৎံշϐϣ৒ᆶำׇ၁ಒ௖૸ёୖ᎙ຏ 122ǴPaul Craig and Gráinne de Búrca, 
op. cit., pp.1070-1111. 
290 Case C-41/93, France v Commission [1994], ECR I-1829. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61993J0041:EN:PDF (visited on 
2011.06.17). ԖᜢӅӕᡏచऊಃ 95చ(ኻ࿉ၮբచऊ(TFEU)ಃ 114చ)ϐϣ৒ᆶນ೜ำׇ௖૸ёୖ
᎙ӕ΢ຏǴPaul Craig and Gráinne de Búrca, op. cit., pp.615-620. 
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ᕉნߥៈԖፂँਔǴ291ёаӧό࿶୺ہ཮ӕཀΠǴаԜ੝ਸᙁϯ

ำׇޔௗӛኻݤࢪଣගрນ೜Ƕ 

 
(3) ӓӣᡝనघ಑ 298 నϞວ೪แו 

 

Ӆӕᡏచऊಃ 298చϐᙁϯำׇ٬ޑҔǴࢂаӅӕᡏచऊಃ

296 చԖᜢኻ࿉཮঩୯ݤೕߥ੮ϐጄൎǴаϷӅӕᡏచऊಃ 297

చԖᜢઇᚯ܈ቹៜኻࢪӅӕѱ൑ၮբϐӅӕՉ୏ϐೕࣁۓ୷ᘵǶ

ҙقϐǴӧӅӕᡏచऊಃ 296చಃ 1(b)໨ೕۓǴΥࢂԖᜢ୯ৎӼ

ӄϷैОǵݓᏔ܈Ꮿࠔނݾ฻٣໨Ǵኻ࿉཮঩୯ࣣѸ໪௦ڗѸा

௛ࡼаᆢៈԾيճ੻Ǵՠ೭٤௛ࡼόૈቹៜኻ࿉ѱ൑ᝡݾϐ௃

 ΢Ƕࠔᆶै٣Ҕ೼คᜢϐౢࢂځǴЀݩ

 

ќѦǴӅӕᡏచऊಃ 297చࢂ߾ೕۓǴঃऩᏯݾวғਔǴࣁ

Ⴃٛ୯ϣϐᝄख़ష໶௃܈׎୯ሞϐᆙ஭௃༈ቹៜኻ࿉ϣ೽ѱ൑ϐ

ᛙۓၮբǴ߾཮঩୯໔ёаڐ୘௦ڗႣٛ௛ࡼϐӅӕՉ୏Ƕ292୷

ѱ൑ϐݾǴόளቹៜኻ࿉ϣ೽ᝡࡼϐ੝ձ௛ڗ௦܌Π׎΢ॊ௃ܭ

Ϧѳᝡݾǹଷ٬཮঩୯ᔲҔΑӅӕᡏచऊಃ 296చکಃ 297చϐ

៾ΚԶ௦ڗ೭٤௛ࡼǴᏤठኻ࿉ᝡݾѱ൑ϐסԔǴ߾୺ہ཮ନΑ

ा؃ၴϸϐ཮঩୯অ҅ၴځϸՉࣁǴ୺ہ཮܈Һ΋཮঩୯ҭё௦

Ƕҭջ௨ନӅӕᡏచऊಃࡼៈ௛ߥڗ 226చکಃ 227చೕۓϐำ

ׇǴаӅӕᡏచऊಃ 298చϐນ೜ำׇǴჹᔲҔ៾Κϐ཮঩୯ޔ

ௗӛኻݤࢪଣගଆນ೜ǴЪղ،όϦ໒(in camera)Ƕ 

 

ӧኻݤࢪଣϐቩղਢٯύǴ୤΋аԜచීำׇගଆϐນ೜ѝ

                                        
291 ନΑԖᜢᕉნߥៈکπբᕉნߥៈϐ౛җѦǴ཮঩୯ᗋё୷ܭϦӅࡹ฼ǵϦӅၰቺǵϦӅӼ
ӄǵΓᜪᆶ୏ނϐғڮᆶ଼நϐߥៈǵڀԖ᛬ೌǵᐕў܈Եђሽॶϐ୯ৎᝊނϐߥៈǴаϷඵች
଄ౢ៾ϐߥៈ฻…౛җӢનӛኻݤࢪଣගଆນ೜Ƕӕຏ 31ǴAlina Kaczorowska, op. cit., p. 399. ӕ
ຏ 209ǴL. Neville Brown & Tom Kennedy, op. cit., p. 129. 
292 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 399.ӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 109Ƕ 



 84

Ԗ 1994ԃϐ Commission v Greece΋ਢǴԜਢࢂԖᜢ׆ܭᛪჹଭ

೯ǴᏵԜǴࢬԾҗނႥϐ೤ځଭڋᜐࣚǴаज़ځႥӅӝ୯ᜢഈځ

୺ہ཮ӛኻݤࢪଣගрນ೜Ǵፎ؃ኻݤࢪଣගٮኩਔံࡓݤ௱௛

ϐࡼ཮Ԗᜢኩਔ௛ہଣനಖርӣ୺ݤࢪǴฅԶኻ(interim relief)ࡼ

ፎ؃Ǵځᇡࣁ൩Ӆӕᡏచऊಃ 296చԿಃ 298చϐှញ٠όዴۓǴ

ԶԜਢ໻ࢂᆙ࡚؁߃᛾Ᏽਢҹ(prima facie case)ǴόளᏵԜҙፎݤ

 ௱Ƕ293ံࡓ

 
(Π) ዉ࿗ᐠᜰ՗࣏ݲܖхϞѧݲቷࢥ(Judicial review of the 

acts of the EU institutions)294 

 

΋૓ԶقǴ౜Ϟ҇ЬᏦࡹᡏڋύǴ۬ࡹᐒᜢޑ៾ΚϐၮҔ٠

ёၮҔϐ៾ज़۳۳ځᘉ஭ǴࡋഢཱུޑᐱຊЬက૓܈ӵ໣៾Ьကߚ

཮ᙖҗᏦݤೕۓϒаज़ڋǶӕኬӦǴኻ࿉చऊಃ 6 చ൩ܴқࡰр

ኻ࿉ԋҥϐ୷ҁӅӕሽॶǴΏࢂ୷ܭԾҗǵ҇Ьǵ൧ख़Γ៾ǵԾ

җᆶݯݤ฻চ߾Զ೛ҥǹӢԜǴኻ࿉ᐒᜢϐ៾ज़ҭࢂߚคज़ᘉ஭Ǵ

Զ٩ࢂᏵచऊϐೕ፟ۓϒᐒᜢϐၮբ៾ज़ǴٯӵǺӅӕᡏచऊಃ

5 చ295ϐံкচ߾൩ೕۓኻ࿉ᐒᜢӧߚ஑ឦ៾ज़ϐጄൎϣǴځՉ

୏٩ံкচ߾ೕጄϐǴջኻ࿉ᐒᜢϐՉ୏όளၸࡋՉ܈٬ᔲҔచ

ऊ፟ϒϐ៾ज़ǴځՉࣁҭόૈຬຫచऊ܌ೕۓǶ 

 

ӧԜે๎ΠǴኻݤࢪଣ൩࣬྽ܭ཮঩୯ϣϐՉݤࡹଣǴځჹ

ኻ࿉ᐒᜢϐљݤቩࢗᆅᗄ៾ջࣁచऊೕۓϐ΋ᅿڋᑽᐒڋ(check 

and balance mechanism)Ǵҭջࣁჹኻ࿉ᐒᜢቩځࢗՉࡹ΢ϐຫ៾

                                        
293 Case C-120/94R, Commission v Greece [1994], ECR I-3037, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994O0120:EN:PDF (visited on 
2011.06.17); ӕຏ 165ǴPenelope Kent, op. cit., p. 44; ӕຏ 209ǴL. Neville Brown & Tom Kennedy, op. 
cit., p. 129. 
294 ӕຏ 165ǴPenelope Kent, op. cit., pp. 44-56 
295 ٚථҁచऊࣁׯኻ࿉చऊಃ 5 చǶ 
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(ultra vires)ՉࣁǶࡺԶǴኻݤࢪଣϐљݤቩࢗᆅᗄ៾ҭឦኻ࿉ݤ

ύޔௗນ೜΋ᕉǴځϣ৒ନΑჹኻ࿉చऊࢎᄬΠჹಃΒЍࢊϐӅ

ӕѦҬᄤӼӄࡹ฼ϐጄൎǴаϷಃΟЍࢊϐљݤᆶϣࡹሦୱϐค

ਏນ೜ѦǴۘೕۓΑӅӕᡏచऊಃ 230చԖᜢᄖᎍኻ࿉ᐒᜢݤਢ

ϐคਏນ೜ǵӅӕᡏచऊಃ 241చ፦ᅪኻ࿉ᐒᜢݤзݤߚϐ៏ל

ፎ؃៾ǵӅӕᡏచऊಃ 232చჹኻ࿉ᐒᜢόբࣁϐນ೜ǴаϷӅ

ӕᡏచऊಃ 235చᆶӅӕᡏచऊಃ 288చಃ 2 ໨Ӣኻ࿉ᐒᜢՉࣁ

೷ԋϐ໾্Զගଆϐཞ্፝ᓭນ೜Ƕ296 

 

1. ฒਝϞວ(Actions for annulment) 

 

ջᄖᎍϐນǴځΞёϩࣁჹኻ࿉చऊಃΒЍࢊᆶಃΟЍࢊጄ

ൎϐคਏቩࢗǴаϷӅӕᡏచऊಃ 230చೕۓጄൎϐቩࢗ(ӵΠკ

3-4)Ƕ 

 

(1) அܻዉ࿗నघϞቷࢥ 

 

ኻݤࢪଣჹಃΒЍࢊӅӕѦҬᄤӼӄࡹ฼ϐጄൎکಃΟЍࢊ

љݤᆶϣࡹሦୱϐคਏນ೜໻Ԗ೽ϩϐᆅᗄ៾Ƕ٩Ᏽኻ࿉చऊಃ

46చϐೕۓǴኻݤࢪଣჹܭಃΒЍࢊ೯ၸϐݤਢ(acts)Ǵচ߾΢ࢂ

ؒԖӝ܄ݤቩࢗ(review of legality)ϐᆅᗄ៾ǹΨ൩ࢂჹ౛٣཮୷

ኻ࿉చऊಃܭ 15 చϐೕ܌ۓբϐӅӕҥ൑(common positions)Ǵ

аϷኻ࿉చऊಃϖጇԖᜢӅӕѦҬᄤӼӄࡹ฼(CFSP)ϐచීؒ

Ԗᆅᗄ៾Ǵ297ӢࣁԜሦୱҁ൩ڀԖଯ܄ݯࡹࡋ፦ǴӢԜόૈаӅ

                                        
296 ӕຏ 165ǴPenelope Kent, op. cit., pp. 44-65;ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 403-469. ӕ
ຏ 209ǴL. Neville Brown & Tom Kennedy, op. cit., pp. 135-192.; ӕຏ 93ǴT.C. Hartley, op. cit., pp. 
333-442.; Damian Chalmers, Gareth Davies and Giorgio Monti, 2010, “Judicial Review”, European 
Union Law: Cases and Materials, New York: Cambridge, pp. 396-438. Alexander H. Türk, 2009, 
Judicial Review in EU Law, Cornwall: MPG Books Ltd.; ӕຏ 122ǴPaul Craig and Gráinne de Búrca, 
op. cit., pp. 502-603. 
297 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 411. 
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ӕᡏచऊಃ 230చϐೕۓϒаቩࢗǶ 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

კ 3-4Ǻ٩ᏵӅӕᡏచऊಃ 230చϐນ೜ೕۓ 

ၗ਑ٰྍǺDavid Karen, 2002, Understanding EU Law, London: Cavendish 

Publishing Limited, p. 94. 

 

ঃऩኻݤࢪଣᇡࣁ၀ሦୱϐݾ᝼ਢҹឦܭಃ΋ЍࢊሦୱǴҭ

ӅӕᡏచऊಃӅӕᡏచऊಃӅӕᡏచऊಃӅӕᡏచऊಃ 230చჹኻచჹኻచჹኻచჹኻ

࿉ᐒᜢݤзϐคਏນ೜࿉ᐒᜢݤзϐคਏນ೜࿉ᐒᜢݤзϐคਏນ೜࿉ᐒᜢݤзϐคਏນ೜ 

ҞޑҞޑҞޑҞޑǺڋᑽᐒڋ 

аዴߥኻ࿉ᐒᜢϐ

Չࣁϒ៾ज़٬Ҕ಄

ӝచऊϐೕۓǶ 

፦ᅪϐჹຝ(೏֋ჹ೏֋ჹ೏֋ჹ೏֋ჹڙ፦ᅪϐჹຝڙ፦ᅪϐჹຝڙ፦ᅪϐჹຝڙ

ຝຝຝຝ)Ǻ 

౛٣཮ǵ୺ہ཮ǵኻࢪ

᝼཮کኻࢪύѧሌՉ 

зݤ፦ᅪϐڙзݤ፦ᅪϐڙзݤ፦ᅪϐڙзݤ፦ᅪϐڙ

ᅿᜪᅿᜪᅿᜪᅿᜪǺ܌ԖԖݤ

зݤਏΚϐࡓ

ـ) ERTA ਢ) 

 ፦ᅪϐ౛җǺڙ፦ᅪϐ౛җڙ፦ᅪϐ౛җڙ፦ᅪϐ౛җڙ

1. લЮ៾ज़ 

2. ၴϸۓڋำׇ 

3. ၴϸኻ࿉ݤೕۓ 

4. ᔲҔ៾Κ 

җፔගр፦ᅪҗፔගр፦ᅪҗፔගр፦ᅪҗፔගр፦ᅪǺǺǺǺջນ೜ၗ਱ջນ೜ၗ਱ջນ೜ၗ਱ջນ೜ၗ਱(locus standi)Ǻ 

1. Ԗ੝៾ϐҙፎΓ(privileged applicants)(཮঩

୯ǵ౛٣཮ǵ୺ہ཮) 

2. ъ੝៾(semi-privileged)ϐҙፎΓ(ኻࢪύѧ

ሌՉǵቩीଣǵኻࢪ᝼཮)Ǵऩځ੝៾ډڙቹ

ៜ 

 ΓǺݤ .3

 ჹຝ(addressee)ੋࡰ(decision)ۓ،ࣁ (1)

 ϐჹຝੋࡰёૈ܈ (2)

ࡰ܌ۓ،Ԅբԋϐ׎аೕക(regulation)܈ (3)

ੋϐჹຝ 

໪᛾ܴᆶঁΓ៾੻(ӵ Plaumannਢ)Ԗޔௗᜢ߯

(ӵ Alcanਢ)ޣǶ 

ਔ໔ज़ਔ໔ज़ਔ໔ज़ਔ໔ज़

 ǺǺǺǺڋڋڋڋ

2 ঁД 

ນ೜ԋນ೜ԋນ೜ԋນ೜ԋ

фϐਏфϐਏфϐਏфϐਏ

ΚΚΚΚǺ 

࠹зݤ

֋คਏ

(Ӆӕ

ᡏచऊ

ಃ 231

చ) 
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ӵ୷ҁΓٯೕጄ(jus cogens)Ǵ܄ڋϐமݤ୯ሞډਢ౐ੋݤ၀ࢂ܈

៾(fundamental human rights)Ǵ298߾౛ፕ΢ݤଣ൩ёаቩࢗǴѝࢂ

೭ኬޑᇡۓБԄک኱ྗឦܭኻݤࢪଣϐ៾ज़ǴӢԜόխԖȨਠߏ

ঋናដȩϐ༮ᅪǴ຾Զ೷ԋኻݤࢪଣҺཀᒧ᏷܌ځᜫᆅᗄϐਢҹ

ಃ܈ଣݤࢪΑᆢៈӅӕᡏచऊϐ΋ठǴኻࣁǶ୷ҁ΢Ǵ܄ёૈޑ

΋ቩݤଣჹܭӅӕᡏచऊಃ 60చǵಃ 301చکಃ 308చΠϐԛભ

ҥݤǴԖӝ܄ݤቩࢗϐᆅᗄ៾Ƕ299 

 

ᜢܭಃΟЍࢊሦୱϐӝ܄ݤቩࢗǴ٩ᏵӅӕᡏచऊಃ 35చಃ

6 ໨ϐೕۓǴჹܭಃΟЍࢊΠϐࢎᄬۓ،܄(framework decisions)

ǵಃ܄ݤϐӝ(decisions)ۓ،܈ 35చಃ 7 ໨ೕۓჹಃΟЍࢊΠᛝ

ुϐϦऊ(conventions)բрှញǴаϷჹ୺ՉϦऊϐ࣬ᜢ௛ࡼբ

рਏΚှញǴኻݤࢪଣԖᆅᗄ៾Ǵՠ໪೸ၸӃՉຊ،(Preliminary 

rulings)ำׇϒаᆅᗄǶ300ՠჹܭӅӕᡏచऊಃ 35చಃ 6 ໨ೕۓǴ
301Ԗᜢ཮঩୯᝾ჸ܈୺ՉᐒᄬࣁΑᆢࡓݤ࡭જׇځ܈୯ϣӼӄǴ

ࢪǴኻ(proportionality)܄ٯК܈ਏΚ(validity)ࡓݤ௦ՉϐՉ୏ϐ܌

 ଣؒԖᆅᗄ៾Ƕݤ

 
ᐃӓӣᡝనघ಑ٷ (2) 230 నೣۡϞቷࢥ 

 

ջჹኻ࿉ᐒᄬݤзϐӝ܄ݤቩࢗ(review of legality)Ǵ٩ᏵӅ

ӕᡏచऊಃ 230చೕۓǴኻ࿉ݤଣჹܭኻ࿉ᐒᜢ܌ႧѲϐݤзڀ

                                        
298 See Case T-306/01, Yusuf and Al Barakaat International Foundation v Council and Commission 
[2005], ECR II-3533. ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 410-411. 
299 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 411.;ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 533Ƕ 
300 See in Case C-354/04 P, Gestoras Pro Amnistía and Others v Council [2007], ECR I-1579 and Case 
C-355/04, Segi and Others v Council [2007], ECR I-1657. 
301 Article 35(5) EU: “The Court of Justice shall have no jurisdiction to review the validity or 
proportionality of operations carried out by the police or other law enforcement services of a Member 
State or the exercise of the responsibilities incumbent upon Member States with regard to the 
maintenance of law and order and the safeguarding of internal security.” See in 2002, “The Treaty on 
European Union”,Official Journal C325, (24.12.2002). ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 411. 
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Ԗљݤቩࢗ៾Ƕ୷ҁ΢ǴኻݤࢪଣჹܭԖӅӕᡏచऊಃ 230చϐ

љݤቩࢗεठϩࣁѤঁय़ӛǺ  

 
A. ڧቷࢥϞᄇຫ 

 

ջፔёૈԋࣁԜచීϐȨ೏֋ȩǻ٩ᏵӅӕᡏచऊಃ 230చ

ಃ 1 ໨ϐೕۓǴኻݤࢪଣёቩޑࢗჹຝࣁኻ࿉ϐᐒᄬǶඤقϐǴ

ନΑ୺ہ཮ǵ౛٣཮ǵኻࢪ᝼཮302کኻࢪύѧሌՉѦǴӧٚථҁ

చऊғਏࡕǴΞӭቚуΑኻࢪଯঢ়཮(European Council)ᆶኻ࿉ۭ

Πϐϩᐒᄬ(bodies)ǵ೽ߐ(offices)ǵ܈஑཰Չࡹᐒᄬ(agencies)Ƕ 

 
B. џቷࢥϞݲхܖ՗࣏(reviewable acts) 

 

ኻ࿉ݤଣёՉ٬ϐቩࢗጄൎࣁኻ࿉ᐒᄬϐՉࣁǴځύхࡴҥ

Ƕ٩ۓ،کзǵࡰзх֖ೕകǵݤϐࢗǴёቩࣁՉࡹᆶՉࣁՉݤ

ᏵӅӕᡏచऊಃ 230చಃ 1 ໨ϐೕۓǺ303 

 

「歐盟法院應審查立法機構頒布之法令、理事會、執委會和歐洲中央銀

行之法令的合法性，除了建議與意見之外，以及歐洲議會之法令和歐洲高峰

會制定之對第三者產生法律效力之法令。同時，亦應該審查歐盟機關、部門

或專業行政機構制定意圖對第三者產生法律效力之法令的合法性。」 

 

ඤقϐǴኻ࿉ݤଣёаჹኻ࿉ҺՖԛભҥ܌ݤႧѲϐڀԖݤ

                                        
302 ӕຏ 39ǴCase 294/83, Les Verts Case [1986], ECR 1339. ԖᜢݤଣჹԜਢϐ،ۓǴٰࡕ೏ٳΕ
Ӆӕᡏచऊಃ 230చಃ 1 ໨ϐϣ৒ύǴ೭Ψϸࢀኻࢪ᝼཮ୖᆶ،฼ၸำޑำࡋεቚǶӕຏ 165Ǵ
Penelope Kent, op. cit., pp. 44-45. 
303 See Article 263, paragraph 1 of TFEU, “ The Court of the European Union shall review the legality 
of legislative acts, of acts of the Council, of the Commission and of the European Centrl Bank, other 
than recommendations and opinions, and of acts of the European Parliament and of the European 
Council intended to produce legal effect vis-à-vis third parties. It shall also review the legality of acts of 
bodies, offices or agencies of the Union intended to produce legal effect vis-à-vis third parties.”, in ӕ
ຏ 67, Official Journal C83, p. 162. 
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ک᝼ࡌਏΚϐࡓݤڀόࡴ៾ǴՠόхࢗቩݤзᏱԖљݤޑਏΚࡓ

ཀـǶ304Ъ٩ᏵӅӕᡏచऊಃ 231చϐೕۓǴଷӵଆນϐ౛җԋ

ҥǴኻݤࢪଣᔈ࠹֋၀ݾ᝼ݤзคਏǶฅԶǴӧ࠹֋ೕകคਏޑ

௃׎ΠǴ٩ᏵӅӕᡏచऊಃ 231చಃ 2 ໨ϐೕۓǴኻݤࢪଣऩᇡ

ۓᇡዴ܍зϒаݤѲคਏϐ࠹ςځԖѸाਔǴᔈ၀ჹࣁ (as 

definitive)ǶԶคਏϐນ࿶ኻݤࢪଣղ،ዴࡕۓǴኻ࿉ᐒᜢѸ໪٩

ᏵӅӕᡏచऊಃ 233చಃ 1 ໨ϐೕۓǴ٩ղ،ೕۓ௦ڗ௛ࡼǶ 

 

ঃऩाჹࢌ໨ԛભݤз܈௛ࡼගଆคਏϐນǴคፕࢂব΋ᜪ

ࠠϐҙፎޣǴ೿Ѹ໪ӧԜݤз܈௛҅ࡼԄϦթ(publication)ВଆǴ

ҭࢂ܈ҙፎ҅ޣԄௗډ೯ޕ(notification)ϐВଆǴҭࢂ܈ҙፎޣԾ

ᇡޕ(knowledge)ВଆǴঁٿܭДϣӛኻݤࢪଣගଆคਏϐນǶঃ

ऩຬၸԜਔ໔ज़ڋǴ߾໻ૈаӅӕᡏచऊಃ 241చϐೕۓගଆນ

೜Ǵ305ځቩࢗำׇ(ӵკ 3-5)Ǻ 

 

നԐӛኻݤࢪଣນፏҁచීϐคਏϐນࢂ 1970 ԃϐ ERTA

ਢǴ306ኻݤࢪଣᇡۓ،ࣁ௛ࡼϐёቩ܄ࢗచҹǴό໻ࢂӧܭԜ௛

ࡓݤཀკౢғځܭӧ׳з(formal legal act)ǴݤޑԄ҅ࣁԄ׎ϐࡼ

ਏΚ(legal effects)Ƕ307ЀځǴኻݤࢪଣӧ 1981ԃϐ IBM ਢύҭம

ፓǴঃऩाዴࢌۓ΋௛ࢂࡼցёаӅӕᡏచऊಃ 230చϐೕۓග

ଆคਏϐນǴόܭ،ڗࢂ௛ࡼϐ׎Ԅ(form)ǴϸԶᔈځܭ،ڗϣ

৒Ьԑ(substance)ࢂցڀԖࡓݤਏΚ܈ཀკౢғࡓݤਏΚǴҭ܈

ቩࢂࢗցቹៜচ֋ϐճ੻Ǵ຾ԶׯᡂΑচ֋ϐࡓݤҥ൑(legal 

                                        
304 ԖᜢԛભҥݤϐࡓݤਏΚፎୖ᎙߻ॊϐኻ࿉ྍݤݤϐ೽ϩǶ 
305 ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 440-441.; ӕຏ 165ǴPenelope Kent, op. cit., p. 46. 
306 Case 22/70, Commission v Council [the ERTA case] [1971], ECR 263, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61970J0022:EN:PDF (visited on 
2011.06.17) 
307 ӕຏ 295ǴDamian Chalmers, Gareth Davies and Giorgio Monti, op. cit., p. 399.  
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position)Ƕ308ӢԜǴӧԜਢύǴኻݤࢪଣᇡࣁ୺ہ཮ჹܭ IBM ϐ

ນ೜،ۓ໻ࢂӧྗഢ໘ࢤϐ௛ࡼǴӢԜ IBM คࡓݤҥ൑(legal 

position)ගଆນ೜Ǵ׳ค៏ל៾Ƕ309 

 

                            
                               ցցցց 

 ࢂࢂࢂࢂ         

          

 

 

 

 

 

Ծ୏ቩࢗԾ୏ቩࢗԾ୏ቩࢗԾ୏ቩࢗ 

 

 

 

                             ցցցց**** 

                 ࢂࢂࢂࢂ         

 

                           

                               

* ऩຬຫঁٿДϐයज़Ǵ߾໻ૈ٩ᏵӅӕᡏచऊಃ 241 చගଆݤзόӝݤϐ

 ፎ؃ນ೜Ƕ៏ל

კ 3-5ǺӅӕᡏచऊಃ 230చϐນ೜ำׇ 

ၗ਑ٰྍǺୖ᎙ Ewan Kirk, 2009, EU Law, England: Pearson Education Limited, 

p.46. 

 

ᕴقϐǴኻݤࢪଣёаቩݤޑࢗзନΑӅӕᡏచऊಃ 249చ
                                        
308 See also in Joined Cases 8-11/66, Cimenteries v Commission [Cimenteries Case] [1967], ECR 75, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61966J0008:EN:PDF(visited on 
2011.06.17).  
309 See Case 60/81, IBM v Commission [1981], ECR 2639, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61981J0060:EN:PDF(visited on 
2011.06.17). ӕຏ 295ǴDamian Chalmers, Gareth Davies and Giorgio Monti, op. cit., pp. 399-400. 

ԛભݤзࢂցԖࡓݤਏΚࡓݤਏΚࡓݤਏΚࡓݤਏΚ 

ҙፎޣϐນ೜ၗ਱ນ೜ၗ਱ນ೜ၗ਱ນ೜ၗ਱ 

੝៾੝៾੝៾੝៾ᆶъ੝៾ъ੝៾ъ੝៾ъ੝៾ҙፎޣ ค੝៾ค੝៾ค੝៾ค੝៾ϐҙፎޣ 

όόόό

ёёёё

ቩቩቩቩ

    ࢗࢗࢗࢗ

ٿٿٿٿࡕзႧѲݤցӧࢂ

ঁДϣঁДϣঁДϣঁДϣගр፦ᅪ 

ёගёගёගёගଆคਏϐນ 

ঁᡏঁᡏঁᡏঁᡏЪޔௗޔௗޔௗޔௗ࣬ᜢ 
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ೕۓϐጄൎϣϐѦǴۘᗋх֖҂р౜ӧಃ 249చϣϐ΋٤੝ਸݤ

з(acts sui generis)ǵ310੝ਸϐՉ୏ᆜሦϐ૸ፕ(discussions of 

guidelines)Ǵ 311ҭࢂ܈୺ہ཮բрϐ੝ਸՉ߾ྗࣁ (a code of 

conduct)Ƕ312ϸϐǴӧำׇ΢׎܈Ԅ΢Ԗྵ౪ϐݤз߾ឦόёቩࢗ

(non-reviewable)܈ឦόӸӧ(non-existent)ϐݤзǴќѦᗋх֖Ӆ

ӕᡏచऊಃ 226 చΠ୺ہ཮բрϐߕ౛җཀـਜ(a reasoned 

opinion)Ǵ313аϷ୺ہ཮ӧᝡݾਢύբрϐБߞߡҹ(“comfort” 

letters) 314฻ǴҭឦܭόёቩࢗϐݤзǶ315 

 

C. ວ೪ၥਿ(locus standi) 

 

ջፔԖ៾ჹኻ࿉ᐒᜢϐݤзගр౦᝼ϐૈΚ (ability to 

challenge an Act)ǴΨ൩܌ࢂᒏϐȨচ֋ȩǻঃऩၗ਱ό಄аΠϐ

 ΟᅿǺࣁଣගଆນ೜ǶԜນ೜ၗ਱ёϩݤࢪค៾ӛኻ߾ϩǴي

 

(A) ٴԤ੫᠌Ϟҧ፜ޱ(privileged applicants) 

 

཮ǵ౛٣཮ǵہ୺ࡰࢂǴޣᒏ٦Ԗ੝៾ၗ਱ගଆคਏϐນ܌

ኻࢪ᝼཮ک཮঩୯Ǵ൩ࢌำࡋԶقǴдॺӧന߃ϐԛભҥݤ໘ࢤ

                                        
310 In Joined Cases 8-11/66, Cimenteries v Commission [Cimenteries Case] and in Case 294/83, Parti 
Ecologise v EP [Les Verts]. 
311 See Case 22/70, Commission v Council [ERTA Case].  
312 See Case C-303/90, France v Commission [1991], ECR I-5315, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61990J0303:EN:PDF (visited on 
2011.06.17) 
313 See Case 7/61, Commission v Italy [Pigmeat Case]. 
314 ҔаᖂܴࢌҾ཰ؒԖၴϸӅӕᡏచऊಃ 85చಃ 1 ໨ϐೕۓǶCase 99/79, Lancôme v Etos B.V. 
[Perfumesਢ] [1980], ECR 2511, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61979J0099:EN:PDF(visited on 
2011.06.17).  
315 ӕຏ 165ǴPenelope Kent, op. cit., pp. 44-47.ԖᜢӅӕᡏచऊಃ 230చೕۓϐ࣬ᜢёቩࢗᆶόё
ቩࢗϐݤзǴёୖ᎙ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 414-421. ӕຏ 295ǴDamian Chalmers, 
Gareth Davies and Giorgio Monti, op. cit., pp. 398-401. ӕຏ 209ǴL. Neville Brown & Tom Kennedy, 
op. cit., pp. 137-141. ӕຏ 1ǴAnthony Arnull, op. cit., pp. 56-62. ӕຏ 295ǴAlexander H. Türk, op. cit., 
pp. 10-40.; ӕຏ 122ǴPaul Craig and Gráinne de Búrca, op. cit., pp. 503-508. 
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೿ԖୖᆶځϣǴՠόૈӢԜԶগღచऊ፟ϒдॺගଆคਏϐນޑ

៾ճǶ316চӢࢂ୺ہ཮ǵ౛٣཮ǵ཮঩୯کኻࢪ᝼཮ӚԾ೿ж߄

๱੝ਸጄൎϐϦ౲ճ੻(public interest)ǹջ୺ہ཮ж߄๱ݱኻࢪϐ

Ϧ౲ճ੻Ǵኻ࿉౛٣཮(pan-European non-governmental)ޑ۬ࡹߚ

ж߄๱໣ᡏ୯ৎϐճ੻(collective national interest)Ǵ཮঩୯жځ߄

ঁձ୯ৎϐճ੻(individual national interest)ǴаϷኻࢪ᝼཮жޑ߄

ᅱ࿎ޑϦ҇ϐ҇Ьᖂॣ(democratic voice)ǴӢԜǴдॺࢪኻࢂ

(moniter)ᆶज़ڋ(constrain)ϐ៾ΚᔈϒаߥៈǶ317 

 

ӢԜǴ٩ᏵӅӕᡏచऊಃ 230చಃ 2 ໨ೕۓǴঃऩ୺ہ཮ǵ

ኻ࿉౛٣཮ǵኻࢪ᝼཮܈཮঩୯ჹࢌ໨ԛભݤзԖݾ᝼ਔǴԖ៾

 ଣගଆᄖᎍϐນǶ318ݤࢪӛኻݤ٩

 
(B) ј੫᠌Ϟҧ፜ޱ(semi-privileged applicants) 

 

೭္ޑъ੝៾ࡰࢂޣӅӕᡏచऊಃ 230చಃ 3 ໨చЎҭ፟ϒ

ኻ ࢪ ύ ѧ ሌ Չ (European Central Bank)ک ቩ ी ଣ (Court of 

Auditors)Ǵ୷ܭᆢៈځ஑ឦ੝៾Չ٬ϐҞޑǴঃऩኻ࿉ݤзቹៜ

Αдॺޑ஑཰ሦୱϐ៾ΚǴҭளݤ٩൩၀໨ݾ᝼ϐݤзӛኻݤࢪ

ଣගଆคਏϐນǶ 

 

(C) ฒ੫᠌Ϟҧ፜ޱ(non-privileged applicants) 

 

Զค੝៾ҙፎࡰࢂޣǴ٩ᏵӅӕᡏచऊಃ 230చಃ 4 ໨ࡰ܌

                                        
316 ӕຏ 211ǴEwan Kirk, op. cit., p. 47. 
317 ӕຏ 295ǴDamian Chalmers, Gareth Davies and Giorgio Monti, op. cit., pp. 413-414. 
318 Case 166/78, Italy v EC Council [1979], ECR 2575, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61978J0166:EN:PDF(visited on 
2011.06.17). Case C-70/88, European Parliament v Council [Chernobyl Case] [1990], ECR I-2041, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61988J0070:EN:PDF(visited on 
2011.06.17). 
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ੋϐԾฅΓ(natural person)ݤ܈Γ(legal person)ǹջ܌ᒏϐدΓঁ

ᡏ(Private Individuals)Ǵځύх֖ϦљҾ཰(companies)ǵӚᖄٖ

ԀǵӚӦ୔ǵӚᑜѱځ܈дϐϦݤΓၗ਱Ƕ319ٯӵǴ1984 ԃϐ

Differdangeਢ320ϐນ೜ҙፎΓջаᐽහൕϣϐ൳ঁԾݯѱ྽ֽᖄ

ӝගрນ೜Ƕ 

 

ኻݤࢪଣჹܭค੝៾ҙፎޣϐज़ڋቩߚࢗதᝄ਱Ǵଷ٬ाჹ

࣬ᜢρޑيນ೜኱ޑϐ،٦ۓԖນ೜៾Ǵ߾Ѹ໪಄ӝаΠచऊ೛

ҥϐచҹǴঁᡏωૈගଆคਏϐນǺ321ಃ΋ǴঁᡏѸ໪᛾ܴځԾ

ኻ࿉ᐒࢂзගр፦ᅪǹಃΒǴᗋ໪᛾ܴԜঁᡏݤԖၗ਱ჹኻ࿉ي

ᜢႧѲۓ،ޑ(decisions)܈ੋࡰ܌ΠၲϐჹຝǹಃΟǴኻ࿉ᐒᜢႧ

Ѳаೕക(regulations)ࡰ܈з(directives)׎Ԅբԋϐόڀ୺Չ௛ࡼ

ϐ،ۓ(decisions)ǴځᗨੋࡰಃΟޣǴࠅᆶԜນ೜ঁᡏԖޔௗ

(direct)کϪيϐᜢ߯(individual concern)Ƕ 

 

ӵǴӧٯ Plaumannਢ322ύǴኻݤࢪଣᇡࣁ Plaumann໻ࢂ΋

फ़եٰԾӅӕᡏѦϐಃ۬ࡹቺ୯๊ܔۓ،཮ہᐊ຾α୘Ǵᆶ୺࢔

Ο୯ৎϐ࢔ᐊᜪ຾αิǴჹ Plaumannঁ ᡏόڀᜢ߯ǴΨؒԖޔௗ

ቹៜځճ੻ᜢ߯ǶӢࣁǴኻݤࢪଣᇡࣁ Plaumannᗨӕឦ࢔ࣁᐊ຾

α୘ϐ΋ǴՠҺՖΓࣣёа࢔ࢂᐊᜪ຾α୘Ǵջࢌᜪ໘ભύϐ΋

ԋ঩(a member of a class)Ǵ٠όж߄୺ہ཮ϐ،ۓҭჹځԖቹ

                                        
319 ӕຏ 35Ǵ஭ৱ҇Ǵ߻ඟਜǴ। 200Ƕ 
320 Case 222/83, Municipality of Differdange v Commission [1984], ECR 2889. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61983J0222:EN:PDF(visited on 
2011.06.17). 
321 See Article 263, paragraph 4 of TFEU, “ Any natural or legal perosn may, under the conditions laid 
down in the first and second paragraphs, institute proceedings against an act addressed to that person or 
which is of direct and individual concern to them, and against a regulatory act which is of direct 
concern to them and does not entail implementing measures.”, inӕຏ 67, Official Journal C83, p. 162. 
322 Case 25/62, Plaumann & Co. v Commission [Plaumann Case] [1963], ECR 95, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61962J0025:EN:PDF(visited on 
2011.06.17).  
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ៜǴӢԜርӣԜਢǶ 

 

࣬ၨܭӧ1986ԃϐCOFAZ v Commissionਢ323ύǴCOFAZ൩୺

ࢪӛኻ(decision)ۓ،ޑ଺܌ϐ୯ৎံշ(state aid)۬ࡹ཮ჹ಻ើہ

ᜢ಻ើ࣬ܭ཮Ь஭COFAZჹہଣගଆคਏϐນǶӧԜਢύǴ୺ݤ

ᡏ࣬ᜢ(individual concern)ϐঁڀϐ୯ৎံշᆶCOFAZ٠ό۬ࡹ

ᜢ߯ǴҭؒԖޔௗᜢ߯(direct concern)ǴԶ಻ើ۬ࡹϐံշΨ໻ჹ

Ԝਢϐນ೜ၗ਱ڀ਑ᇙ೷୘ԖቹៜǴӢԜCOFAZόޥ୯ϐݤ

(locus standi)ǶฅԶǴኻݤࢪଣᇡࣁ಻ើ۬ࡹϐ୯ৎံշዴჴόճ

୯ᇙ೷୘ΞቹݤӦՏǴЪԜݾ୯ᇙ೷୘ӧѱ൑ϐᝡݤቹៜϐڙܭ

ៜΑCOFAZϐґථิ(gas tariffs)ǴӢԶҭቹៜځѱ൑ϐᝡݾӦ

ՏǶࡺԶǴ୷ܭӅӕᡏచऊಃ230చಃ4໨ϐೕۓǴኻݤࢪଣᇡࣁ

୺ہ཮ϐ،ۓᗨੋϷಃΟޣǴՠჹCOFAZዴჴԖঁᡏЪޔௗ࣬ᜢ

ϐճ੻ቹៜǴ܌аᇡࣁCOFAZԖ៾ჹ୺ہ཮ගрນ೜Ƕ 

 

㨭ளݙཀࢂޑǴӧ 1971 ԃϐ International Fruit Co. v 

Commissionਢ324ύǴኻݤࢪଣ΋૓ᇡࣁೕക(regulations)ऩڀࢂԖ

දၹ፾Ҕϐ܄፦Ǵঁ߾ᡏόૈჹځගଆคਏϐນǶฅԶǴӧ 1994

ԃϐ Codorniu v Councilਢύݾڙ᝼ϐೕകᗨฅԖදၹ፾Ҕ܄

፦ǴՠኻݤࢪଣᇡࣁԜೕകҭӕਔڀԖ੝ਸ፾Ҕ܄፦ǴӢԜܫቨ

Ԝਢҗঁᡏගрϐคਏϐນচ߾Ƕ325ନΑჹԜਢԖܫቨज़ڋѦǴ

                                        
323 Case 169/84, COFAZ v Commission [1986], ECR 391, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61984J0169:EN:PDF.3 (visited on 
2011.06.17). See also in Case T-435/93, ASPEC v Commission [1995], ECR II-1281; Case T-149/95, 
Ducros v Commission [1997], ECR II-2031; Case T-95/96, Gestevisión Telecinco v Commission 
[1998], ECR II-3407. 
324 Joined Cases 41-44/70, International Fruit Co. v Commission [1971], ECR 411, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61970J0041:EN:PDF(visited on 
2011.06.17).  
325 Case C-309/89, Codorniu v EC Council [1994], ECR I-1853, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61989J0309:EN:PDF(visited on 
2011.06.17). ӕຏ 211ǴEwan Kirk, op. cit., pp. 48-49. 
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ኻݤࢪଣჹدܭΓঁᡏගрϐคਏນ೜ϝᙑᆢ࡭ᝄ਱ϐ኱ྗǶ 

 

வа۳ޑਢٰ࣮ٯǴኻݤࢪଣჹߚ੝៾ϐҙፎޣගрคਏϐ

ນቩࢗǴεӭࢂᆫขӧᔠᡍਢҹࢂցᆶҙፎΓԖȨޔௗЪԖϪي

ᜢ߯ȩ(direct and individual concern)΢ǴԶݤߚзϐ׎Ԅ(the form 

of act)΢ǶࡺԶǴߚ੝៾ϐҙፎΓऩ಄ӝນ೜ၗ਱ϐ኱ྗǴځჹ

ኻ࿉ᐒᜢϐ،ۓ(decisions)ǵೕക(regulations)ࡰکз(directives)ࣣ

ёӛኻݤࢪଣගଆນ೜Ƕ326 

 

D. ඪю౴ដϞ౩ҥ (grounds for challenge) 

 

୷ҁ΢Ǵኻݤࢪଣӧղ،ኻ࿉ᐒᜢݤзคਏϐԋҥ౛җ

(grounds for annulment)ǴЬा٩ࢂᏵӅӕᡏచऊಃ 230చಃ 2 ໨

ϐೕۓϐ౛җ୷ྗǺ327 

 

� લЮᆅᗄ៾ज़(lack of competence)ǹ328 

� ၴ ϸ Ѹ ഢ ϐ ୷ ҁ ำ ׇ (infringement of an essential 

procedural requirement)ǹ329 

� ၴϸచऊϐ፾Ҕ܈ҺՖ፾Ҕϐࡓݤೕ߾(infringement of 

the Treaty or any rule of law relating to its application)ǹ330 

                                        
326 See also in Case C-10/95 P, Asocarne v Council and Commission [1995], ECR I-4149.; and Case 
T-420/05, Vischim v Commission, Judgment of 7 October 2009. ӕຏ 295ǴDamian Chalmers, Gareth 
Davies and Giorgio Monti, op. cit., p. 414. 
327 ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 439-442. 
328 Ԝ໨ࢂനத٬Ҕܭ፦ᅪኻ࿉ݤзϐӝ܄ݤϐ౛җ٩ᏵǴٯӵ Case C-350/92, Spain v Council 
[1995], ECR I-1995; Case C-84/94, UK v Council [Working Time Directive] [1996], ECR I-5758; Case 
C-249/02, Portugal v Commission [2004], ECR I-10717.  
329 Ԝ໨നதӢࣁኻࢪӅӕᡏᐒᜢ٠҂٩ᏵӅӕᡏచऊಃ 253చೕۓᇥܴځҥྍݤҗǴ຾Զගр
คਏϐນޑ౛җ٩ᏵǶSee in Case 138/79, SA Roquette Frères [1980], ECR 3333; Case C-388/92, 
European Parliament v Council [1994], ECR I-2067; Case 24/62, Germany v Commission [Brennwein] 
[1963], ECR 63; Case T-102/03, CIS v Commission [2005], ECR II-2357. 
330 Ԝ໨ࢂനத٬Ҕϐ౛җǴӢځࣁጄൎό໻ࢂచऊϐೕۓǴ׳ᘉϷډኻ࿉ݤϐ܌Ԗ٩ྍݤᏵǴ
ӵǺ୷ҁٯǴ߾চࡓݤදၹϐ΋૓ݤх֖ኻ࿉ࢂځ᝼ǴЀڐύх֖ኻӅᡏᆶಃΟ୯ᛝुϐ୯ሞځ
Γ៾(fundamental rights)ǵК܄ٯ(proportionality)ǵݔߚຎ(non-discrimination)ǵࡓݤϐዴ܄ۓ(legal 
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� ᔲҔ៾Κ(misuse of powers)ǹ331 

� Ӆӕᡏచऊಃ 230చϐਔ໔ज़ڋ(time limit)Ǵᗨฅኻݤࢪ

ଣ۳۳ᝄ਱୺Չచऊೕۓϐਔ໔ज़ڋǴ332ՠό௨ନԖٯѦ

ϐ௃ݩǶ333 

 

ჴ፬΢Ǵນ೜ϐ౛җӧ٣ჴዴᇡᆶሽॶղᘐၸำύǴኻݤࢪ

ଣΨёа൩ࢂցӸӧᡉԶܰޑـᒱᇤ຾Չቩࢗǹќ٩Ᏽ٩ᏵӅӕ

ᡏచऊಃ 229చϐೕۓǴӧቩ౛ᜢܭமڋ௛ޑࡼਢҹύǴኻݤࢪ

ଣ٦ԖȨคज़ޑǵԾҗࡕ٣ޑቩࢗ៾ȩǴਥᏵ၀៾ճǴኻݤࢪଣό

ՠёаቲନ࣬ᜢࡓݤޑЎҹǴᗋёаՉ٬ԾρޑԾҗຊໆ៾Ǵ຾

Զჹ೭ࡓݤ٤ЎҹբрঅׯǶ334 

 

2. Ϛհ࣏Ϟວ(Action for Failure to Act) 

 

ঃऩኻ࿉ᐒᄬόቬՉచऊ܌ೕځۓᔈ၀բ܈ࣁᔈ၀଺،᝼

ਔǴ߾཮঩୯܈ኻ࿉ᐒᜢ(ኻ࿉౛٣཮ǵ୺ہ཮ǵኻࢪ᝼཮܈ኻࢪ

ύѧሌՉ)ё٩Ӆӕᡏచऊಃ 232చӛኻݤࢪଣගଆȨ੃ཱུόբࣁ

ϐນȩǶඤقϐǴ٩Ԝచීගፎນ೜ϐҙፎΓນ೜ၗ਱ǴКྣӅӕ

ᡏచऊಃ 230చϐೕۓǴЪ٩ᏵӅӕᡏచऊಃ 233చϐೕۓǴԜ

ᐒᄬϐՉࣁऩӢόբࣁ೏࠹֋คਏၴ܈ϸచऊਔǴᔈݤ٩ྣଣϐ

                                                                                                                    
certainty)ǵӝݤයࡑ(legitimate expectations)…฻Ƕӕຏ 295ǴDamian Chalmers, Gareth Davies and 
Giorgio Monti, op. cit., pp. 409-413. ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 440. See in Joined Cases 
21-24/72, International Fruit Company [1972], ECR 1219; Case 62/70, Bock [1971], ECR 897; Case 
17/74, Transocean Marine [1974], ECR 1063; Case C-212/91, Angelopharm GmbH v Freie Hansestadt 
Hamburg [1994], ECR I-171.  
331 Ԝ໨ᗨฅத೏բࣁคਏϐນϐ౛җ٩ᏵǴՠࢂԋфນ೜ࡐࠅϿǴЬाࢂӧܭচ֋໪ߕᖐ᛾ϐ
ೢǴԶ೭ჹচ֋Զ۳۳قԖ֚ځᜤ܄Ƕ 
332 Case 108/79, Belfiore [1980], ECR 1769; Case 209/83, Valsabbia [1984], ECR 3089. 
ǴӵٯѦϐਢٯ 333 Joined Cases 25-26/65, Simet and Others v High Authority [1967], ECR 113; Case 
T-218/01, Laboratoire Monique Rémy SAS v Commission [2002], ECR II-2139. Joined Cases 
T-432-434/93, Socurte and Others v Commission [1995], ECR II-503; Case T-465/93, Murgia 
Messapica v Commission [1994], ECR II-361. 
334 ӕຏ 35Ǵ஭ৱ҇Ǵ߻ඟਜǴ। 196-197Ƕ 
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ղ،௦ڗѸाϐ௛ࡼǶ335 

 

ӢԜǴӅӕᡏచऊಃ 232చϐນ೜ำׇ(ӵΠკ 3-6)ϩٿࣁ໘

 Ǻ336ࢤ

i. Չࡹ໘ࢤՉࡹ໘ࢤՉࡹ໘ࢤՉࡹ໘ࢤǺǺǺǺჹ࣬ᜢϐኻ࿉ᐒ۔ፎ؃բࣁǴԜኻ࿉ᐒᄬ

໪ӧ2ঁДϣӣᙟ၀ፎှ܈؃ញځόբࣁϐҥ൑ᢀᗺǹ 

ii.  љݤ໘ࢤљݤ໘ࢤљݤ໘ࢤљݤ໘ࢤǺǺǺǺኻ࿉ᐒᄬऩӧ 2 ঁДϣ҂рय़ှញځόբ

ё຾΋؁ӧޣҙፎ߾ϐҥ൑চӢǴࣁ 2 ঁДϣǴଞჹ

όբࣁଫኻ࿉ᐒᄬǴӛኻݤࢪଣගрόբࣁϐນǶ 

 

                                                     (1) 

                               ցցցց                 Չࡹ໘ࢤՉࡹ໘ࢤՉࡹ໘ࢤՉࡹ໘ࢤ 

 ࢂࢂࢂࢂ          

 

 

 ࢂࢂࢂࢂ

          

                              ցցցց 

 

 ࢂࢂࢂࢂ          

 

 

           

 ցցցց          ࢂࢂࢂࢂ    

 

 

                     ցցցց(҂ှញҥ൑҂ှញҥ൑҂ှញҥ൑҂ှញҥ൑) 

                                                      (2) 

                                                   љݤ໘ࢤљݤ໘ࢤљݤ໘ࢤљݤ໘ࢤ 

 

კ 3-6ǺӅӕᡏచऊಃ 232చϐນ೜ำׇ 

                                        
335 ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 206Ƕ 
336 ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 451-453. 

చऊೕۓΠՉ٬ᙍೢՉ٬ᙍೢՉ٬ᙍೢՉ٬ᙍೢ 

 ցԖນ೜ၗ਱ນ೜ၗ਱ນ೜ၗ਱ນ೜ၗ਱ࢂ

ೕ߾ӵӕӅӕᡏచऊಃೕ߾ӵӕӅӕᡏచऊಃೕ߾ӵӕӅӕᡏచऊಃೕ߾ӵӕӅӕᡏచऊಃ

230చϐచϐచϐచϐȨȨȨȨ಍΋܄চ߾಍΋܄চ߾಍΋܄চ߾಍΋܄চ߾ȩȩȩȩ 

όόόό

ёёёё

ቩቩቩቩ

    ࢗࢗࢗࢗ

࣬ᜢϐኻ࿉ᐒᜢ໪໪໪໪(2ঁДϣঁДϣঁДϣঁДϣ)Ǻ 

բࣁբࣁբࣁբࣁ

ኻݤࢪଣǺ 

চ֋ܭচ֋ܭচ֋ܭচ֋ܭ 2 ঁДϣঁДϣঁДϣঁДϣගрόբࣁϐນ 

όբࣁόբࣁόբࣁόբࣁǺǺǺǺ໪ှញځҥ൑໪ှញځҥ൑໪ှញځҥ൑໪ှញځҥ൑ 
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ၗ਑ٰ Ǻྍୖ ᎙ Ewan Kirk, 2009, EU Law, England: Pearson Education Limited, p.53 

аϷ Alina Kaczorowska, 2009, European Union Law, New York: 

Routledge-Cavendish, p. 407ᛤᇙԶԋǶ 

 

୷ҁ΢ǴӅӕᡏచऊಃ 232చ٠ؒԖೕۓᔈ၀வՖਔଆҙፎ

όբࣁϐນග֋Ǵՠӧ The Netherlands v Commission΋ਢύǴኻ

ਔ໔ޑນ೜ᔈ၀ӧӝ౛ࣁόբޑ཮Ѩᙍہচ֋ჹ୺ࣁଣᇡݤࢪ

(reasonable time)ϣගрǶ337ඤѡ၉ᇥǴচ֋ჹࢌኻ࿉ᐒᄬϐόբ

ଣݤࢪ٩ᏵኻࢂǴՠڋ੝ਸज़ޑගଆǴᗨฅؒԖਔ໔΢ޑນ೜ࣁ

ϐ࣮ݤǴᔈ၀ӆӝ౛ϐਔ໔ጄൎϣǶ೏ගଆόբࣁϐນޑኻ࿉ᐒ

ᄬǴ߾໪٩Ᏽಃ 241చϐำׇǴӧচ֋ගрນ೜ࡕǴܭ 2 ঁДϣ

 অ҅Ƕࣁ᝼ϐୢᚒϒаբݾԖܭჹ܈ϐҥ൑Ǵࣁόբځܴ߄

 
 ፜ؑ᠌(Plea of illegality)៝תϞݲϚӫೣݲ .3

 

Ԝ٩ࣁᏵӅӕᡏచऊಃ 241 చගрϐ໔ௗ፦ᅪ (indirect 

challenge)Ǵ٠բࣁӅӕᡏచऊಃ 230 చಃ 2 ໨ϐᇶշ៏ל

(ancillary plea)ՉࣁǶ338ҭջǴӅӕᡏచऊಃ 241చ໻ૈჹ୺Չኻ

࿉ݤзϐ௛ࡼ(measure)ගр፦ᅪǴٯӵ୺Չࢌೕകϐ௛ࡼǴߚ٠

ჹೕകҁيϐӝ܄ݤගр፦ᅪǴ 339ӢԜǴ໻፾Ҕܭჹೕക

(regulations)ਏΚගрϐ໔ௗ៏לǶՠӵӕኻݤࢪଣӧ Simmenthal 

v Commissionਢ340ύϐЬ஭Ǵૈցගଆນ೜ϝ٩ࢂᏵ၀௛ݤࡼз

                                        
337 Case 59/70, The Netherlands v Commission [1971], ECR 639, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61970J0059:EN:PDF(visited on 
2011.06.03). ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 451. 
338 Ӆӕᡏచऊಃ 241చϐᆅᗄ៾໻ឦܭኻ࿉ݤଣǴ཮঩୯ݤଣჹݤзคਏϐ៏לፎ؃คᆅᗄ៾ǹ
ฅԶǴঃऩচ֋ჹܭ཮঩୯ӧ୺ՉӅӕᡏݤзਔǴ௦ڗϐ୯ϣ௛ࡼԖݾ᝼ਔǴ߾ёа٩Ӆӕᡏచ
ऊಃ 234చϐӃՉຊ،ນ೜Ǵಃ΋ቩݤଣຊ،၀཮঩୯ϐ୯ϣݤз௛ࢂࡼցӝ܈ݤԖਏǶӕຏ
31ǴAlina Kaczorowska, op. cit., p. 447. 
339ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 471. 
340 Case 92/78, Simmenthal v Commission [1979], ECR 777, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61978J0092:EN:PDF(visited on 
2011.06.03.)  
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ϐҁ፦ࢂցᏵೕጄ܄(normative)੝፦ǴԶ׎ځߚԄǶኻݤࢪଣჹ

ҺՖගҬϐਢҹёೕۓਢҹѸ໪ϐኩਔ௛ࡼǴ341ӢԜǴ྽ݤࢌз

ϐคਏນ೜ςຬၸӅӕᡏచऊಃ 230చಃ 5 ໨ϐਔ໔ज़ڋǴё୷

Ӆӕᡏచऊಃܭ 241చϐೕံۓ௱БԄǴගрݤзόӝݤϐ៏ל

ፎ؃Ǵՠҁచීϐ٬Ҕำׇ٠ؒԖਔ໔ज़ڋǶ 

 

ඤقϐǴӅӕᡏచऊಃ 241 చߚ٠΋ᐱҥນ೜(independent 

action)Ǵٯӵӧ Wöhrmann and Lütticke v Commissionਢ342ύǴኻ

ϐೕകԶፎ؃ݤΑଞჹόӝࣁࢂǴޑଣឍܴԜచීϐນ೜Ҟݤࢪ

஥(incidentally)ߕࢂៈ(individual protection)ǴԶЪ໻ૈߥΓঁޑ

ӧӛኻݤࢪଣගҬϐځдນ೜ύǴচ֋ගрϐນ೜౛җ(grounds)

ӵӕӅӕᡏచऊಃ 230చϐೕۓǶ343 

 

ฅԶǴ؂ߚ٠ҹਢҹຬၸਔ໔ೕۓǴݤ٩ගрϐນ೜൩཮೏

ኻݤࢪଣ௦યǴӧ TWD Textilwerkeਢ344ϐղ،ύǴኻݤࢪଣᇡࣁ

চ֋ऩӧё٩ಃ 230చගрϐນ೜௃׎ΠǴคຎܭಃ 230చಃ 5

໨ϐਔ໔ज़ڋаठਔਏ഼Ѩ(time barred)Ǵᅟࡕω୷ܭӅӕᡏచऊ

ಃ 234చӛݤଣගፎӃՉຊ،Ǵа؃ჹݤࢌзගрಃ 241చϐό

ӝ៏לݤፎ؃ນ೜Ǵݤ߾ଣஒ୷ࡓݤܭϐӼ܄ۓচ߾ (legal 

certainty)Ǵ۳۳ჹගҬຊ،ϐਢҹόϒௗڙǶ345ඤقϐǴӅӕᡏ

                                        
341 ӕຏ 165ǴPenelope Kent, op. cit., pp. 41-42. 
342 Joined Cases 31 and 33/62, Milchwerke Heinz Wöhrmann & Sohn KG and Alfons Lütticke GmbH 
v Commission [1962], ECR 501, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61962J0031:EN:PDF, (visited on 
2011.06.03) 
343 ӕຏ 244ǴKaren Davies, op. cit., p. 98; ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 406 and pp. 
447-448 
344 Case C-188/92, TWD Textilwerke Deggendorf GmbH v Bundesrepublik Deutschland [1994], ECR 
I-833, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61992J0188:EN:PDF, (visited 
on 2011.06.03). 
345 ջ٬ TWD TextilwerkeਢύǴЬນคਏϐݤз௛ࡼჹ TWD ಄ӝޔௗЪϪ࣬يᜢϐచҹǴኻࢪ
ଣϝርӣ၀ਢǶӕຏݤ 31ǴAlina Kaczorowska, op. cit., p. 406 and pp. 447-448. See also in Case 
C-178/95, Wiljo NV v Belgium [1997], ECR I-585; Case C-408/95, Eurotunnel SA v SeaFrance [1997], 
ECR I-6315.  
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చऊಃ 241చόૈҔаೕᗉӅӕᡏచऊಃ 230చນ೜ϐा؃Ƕ 

 

4. ፫ᓻϞວȈ(Damages actions) 

 

ਥᏵӅӕᡏచऊಃ 288చϐೕۓǴঁΓӵ݀ᇡࣁኻ࿉ᐒᜢ܈

ᙍ঩Ӣ୺Չᙍ୍Ǵ٩Ᏽ཮঩୯ࡓݤೕጄӅӕޑ΋૓ࡓݤচ߾ჹځ

೷ԋཞ্ਔǴளӛኻݤࢪଣນፎཞ্፝ᓭǹ346٠Ъ٩ᏵӅӕᡏచ

ऊಃ 235చǴኻݤࢪଣჹܭӅӕᡏచऊಃ 288చಃ 2 ໨ϐ࣬ᜢཞ

্፝ᓭԖᆅᗄ៾ǴԶԜཞ্፝ᓭϐᆅᗄ៾Ψӧ 1993ԃ 9 Д׳຾΋

؁౽ᙯ๏ಃ΋ቩݤଣǶ347ԶӅӕᡏಃ 235చکಃ 288చಃ 2 ໨Π

ཞ্፝ᓭǴӧљޑ(autonomous)܄΋Ծวࢂගϐཞ্፝ᓭນ೜܌

ϐǴӅӕᡏచऊಃقՅǶ၁فख़ाޑᄽ๱੝ਸתࡋڋᓭ፝ݤ 288

చಃ 2 ໨ೕۓΑӅӕᡏϐࠨߚऊೢҺǴΨ൩٩ࢂᏵ཮঩୯ϐӅӕ

ᙍ঩ӧ܈ϣ೽ᐒᄬځӅӕᡏӢॄೢ፝ᓭӢࢪǴኻ߾চࡓݤ΋૓ޑ

୺Չᙍ୍ਔ܌೷ԋϐཞ্Ƕ 

 

ӵǴӧٯ Lütticke v Commissionਢ348ύǴLütticke٩Ᏽಃ 288

చಃ 2 ໨ϐೕۓǴ௓ນ୺ہ཮ؒԖᅰೢځҺा؃ቺ୯۬ࡹᔈঅׯ

చීǴԶᏤठࡓݤ᝼ϐݾ୯ϣԖځ Lütticke Ѹ໪፟ิǶኻݤࢪଣ

཮٠ہ୺ۓ೯ǴӢԶղྎ۬ࡹက୍ᆶቺ୯ځ཮ςᅰہ୺ࢂ،ղޑ

҂ѨᙍǶӧԜਢύǴኻݤࢪଣ׳຾΋؁ᇥܴǴӅӕᡏచऊಃ 288

చ٣҇ࣁ΢ϐࠨߚऊက୍ޑཞ্፝ᓭǴځచҹҥ୷ܭаΠΟᗺǺ349 

 

� วғኻࢪӅӕᡏᐒᜢځ܈ᙍ঩ϐᒱᇤՉ܈ࣁѨᙍ௃ݩǹ 

                                        
346 ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 212Ƕ 
347 ӕຏ 165ǴPenelope Kent, op. cit., p. 57. 
348 Ibid., p.56. Case 4/69, Alfons Lütticke GmbH v Commission [1971], ECR 325, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61969J0004:EN:PDF(visited on 
2011.06.03). 
349 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 461; Ibid., pp.56-57. 
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� ჹচ֋ዴჴ೷ԋཞѨǹ 

� ΢ॊϐᒱᇤՉ܈ࣁѨᙍᆶচ֋ޕཞѨӸӧӢ݀ᜢ߯Ƕ 

 

ӢԜǴӧќ΋ਢ New Europe Consulting and Brown v 

Commission350ύǴಃ΋ቩݤଣ٩Ᏽ Lütticke ਢϐΟঁచҹቩࢗϐ

่݀Ǵᇡۓ୺ہ཮ԖѨᙍϐೀǴӢԜղځᔈ፝ᓭ 125,000ኻϡǶ351

ฅԶǴόӕܭኻӅᡏᐒᜢϐࠨߚऊೢҺ(non-contractual liability)

ϐೕۓǴჹܭኻ࿉ᐒᜢϐࠨऊೢҺ(contractual liability)٠ؒԖ੝

ਸޑ΋঺ೕ߾፾ҔǴ໻ѝ٩ࢂᏵӅӕᡏచऊಃ 288చಃ 1 ໨ϐೕ

 ೕጄϐǶ352ࡓݤޑ፾Ҕ܌ऊࠨ᝼ϐݾǴҗ၀ۓ

 

Ԗᜢҥݤݤз(legislative acts)ϐཞ্፝ᓭೢҺǴኻݤࢪଣӧ

Schöppenstedtਢ353ύǴ׳ዴҥΑ܌ᒏޑȨSchöppenstedtྗ ȩ߾

(Schöppenstedt formula)ǴջӅӕᡏჹܭх֖ӧ࿶ᔮࡹ฼(economic 

policy)ᒧ᏷ύϐҥݤ௛ࢂࡼցԖཞ্፝ᓭϐೢǴ໪ԵໆаΠ൳

ᗺǺ354 

 

� ൩Ӆӕᡏᐒᜢޑ೽ϩԶقǴԜҥݤݤзࢂցੋϷ࿶ᔮࡹ฼

ϐᒧ᏷܈ຊໆ៾ǻ355  

                                        
350 Case T-231/97, New Europe Consulting and Brown v Commission [1999], ECR II-2403, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61997A0231:EN:PDF(visited on 
2011.06.03).  
351 ӕຏ 165ǴPenelope Kent, op. cit., p.57. 
352 Ibid.. 
353 Case 5/71, Aktien-Zuckerfabrik Schöppenstedt v Council [1971], ECR 975, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61997A0231:EN:PDF(visited on 
2011.06.03).  
354 ӕຏ 244ǴKaren Davies, op. cit., p. 100; andӕຏ 165ǴPenelope Kent, op. cit., pp.59-63; andӕ
ຏ 31ǴAlina Kaczorowska, op. cit., pp. 460-461. 
355 㨭ளݙཀࢂޑኻݤࢪଣӧ Compagnie Continentale France v CouncilਢύமፓǴऩჹ঩֋೷ԋ
ཞ্ޑ၂చऊύϐచීǴ߾όឦܭኻ࿉ϐҺ΋ᐒᄬϐೢҺǶӆޣǴኻ࿉ᐒᜢࢂ୷ܭኻ࿉ϐճ੻Ե
ໆԶՉځ٬៾ΚǴӢԜჹܭҥݤϐݤзԖനεϐຊໆ៾ǶᗨฅჹঁΓ೷ԋ٤ࢌ໾্ǴՠΨόૈӢ
ԜԶԖཞ࣬ᜢϐኻ࿉Ӆӕճ੻،฼ǶSee Case 169/73, Compagnie Continentale France v Council 
[1975], ECR 117; Case C-63/89, Les Assurances du Crédit SA and Compagnie Belge d’Assurance 
Crédit SA v Council [1991], ECR I-1799. ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 461. 
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� Ѹ໪Ԗၴϸനଯࡓݤচ߾(superior rule of law)ǹ356 

� Ԝচࢂ߾ցߥࣁៈঁΓϐനଯࡓݤচ߾ϐ΋ǻ357 

� ԜၴϸՉࢂࣁցȨ୼ᝄख़ȩ(“sufficiently serious”)ǻ358 

 

চ߾΢Ǵჹܭε೽ϩϐӅӕᡏݤ೿ੋϷ࿶ᔮࡹ฼ϐᒧ᏷Ǵኻ

ցᄬԋঁΓϐཞ্፝ᓭǴࢂзݤኻ࿉ᐒᜢϐࢗଣᗨԖೢҺቩݤࢪ

ՠ٠όཀᒏኻݤࢪଣᔈ၀൩ѱ൑ύޑӚᅿᡂϯ೿๏ϒঁΓߥៈǶ

ӢԜǴ൩࣬ᜢϐཞ্፝ᓭǴኻݤࢪଣᇡࣁନΑԵໆኻ࿉ᐒᜢӧੋ

Ϸ࿶ᔮࡹ฼೽ϩޑҥ܈ݤ௛ࢂࡼցԖᒧ᏷៾ѦǴᗋ໪ԵໆԖݾ᝼

ϐ௛ޑࡼȨᒱᇤȩࢂցёচፊޑ(excusable)ǴԶЪԜၴϸՉࢂࣁ

ցࡺཀޑ(voluntary or intentional)ǹќѦǴᗋ໪Եໆ௃ݩፄᚇ܄

(complexity of the situations)359ϐঅ҅࣬کᜢϣ৒ϐ፾Ҕᆶှញ֚

ᜤǶ360ӆޣǴ٩Ᏽኻݤࢪଣೕऊಃ 43చೕۓǴཞ্፝ᓭນ೜ϐਔ

໔ज़ڋǴѸ໪வཞ্೷ԋϐВଆǴܭϖԃϣගрນ೜Ƕ361 

 
5. Ρٱວ೪(Staff Cases) 

 

٩ᏵӅӕᡏచऊಃ 236చϐೕۓǴኻ࿉ᐒᜢᆶځᙍ঩ϐ໔ݾ

೜٣ҹϐᆅᗄ៾ǴЪ٩ᏵΓ঩ҺҔ٩܈ݤᏵᙍ঩πբచҹጄൎϣ

Ԗᆅᗄ៾Ƕ362ฅԶǴӧӅӕᡏڀଣݤࢪ೜٣ҹǴኻݾϐޑғౢ܌

                                        
356 Case 74/74, CNTA v Commission [1975], ECR 533; Joined Cases 83 and 94/76 and 4, 15, 40/77, 
Bayerische HNL [Second Skimmed Milk Powder Case] [1978], ECR 1209; Case 114/76, Bela-Mühle 
Josef Bergmann KG v Grows-Farm GmbH & Co. KG [1977], ECR 1211. 
357 Joined Cases 5, 7 and 13-24/66, Kampffmeyer 1967], ECR 245. 
358 Case C-321/00 P, Commission v Camar and Tico [2002], ECR I-11355; Case C-198/03 P, 
Commission v CEVA Santé Animale SA and Pfizer Enterprises Sarl [2005] ECR I-6357. 
359 See in Case C-198/03 P. 
360 See Joined Cases C-46/93 and C-48/93, Brasserie du Pêcheur v Germany and The Queen v 
Secretary of State for Transport [1996], ECR I-1029; Case T-28/03, Holcim(Deutschland) AG v 
Commission [2005], ECR II-1357; Case T-225/99, Comafrica [2001], ECR II-1975; ӕຏ 31ǴAlina 
Kaczorowska, op. cit., pp. 463-495. ӕຏ 244ǴKaren Davies, op. cit., p. 100. 
361 See in Case T-174/00, Biret International v Council [2002], ECR II-17.ӕຏ 31ǴAlina Kaczorowska, 
op. cit., p. 455. 
362 ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 216Ƕ  
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చऊಃ 225చکಃ 225aచϐೕۓΠǴԖᜢኻ࿉ᐒᜢᆶځϦ୍঩ϐ

໔ޑນ೜ନΑಃ΋ቩݤଣԖᆅᗄ៾ѦǴኻ࿉Ϧ୍঩ݤ৥ځࣁԜΓ

٣ນ೜നЬाϐਢҹቩ౛ݤ৥Ƕঃऩόᅈኻ࿉Ϧ୍঩ݤ৥ϐղ

،Ǵё΢ນԿಃ΋ቩݤଣǴԶऩόᅈಃ΋ቩݤଣϐղ،Ǵё΢ນ

Կኻݤࢪଣǹՠคፕ൩ব΋ቫભԶقǴ೿໻ૈ൩ୢࡓݤᚒӛኻࢪ

 ଣගр΢ນǶݤಃ΋ቩ܈ଣݤ

 

 ଱ϞΰວਰӇ(Appeal Cases)ݲՌ಑Ιቷپ .6

 

ନΑ΢ॊϐΓ٣ນ೜ѦǴᗨฅಃ΋ቩݤଣϐղ،ё྽բಖֽ

ղ،ǵଞჹນ೜኱ޑϐ΋೽ϩղ،ǵ܈ჹคᆅᗄ៾Ϸόӝ៏לݤ

ϐύ໔ղ،Ǵ363ՠࢂঃऩόܺಃ΋ቩݤଣϐղ،Ǵ௳ນޣё٩Ᏽ

Ӆӕᡏచऊಃ 225చᆶኻݤࢪଣೕऊಃ 56చکಃ 58చϐೕۓǴ

໻൩ࡓݤᢀᗺ(points of law)ӛኻݤࢪଣගፎ΢ນǴٯӵǴၴϸำ

ׇୢᚒ(procedural issue)ǵલЮᆅᗄ៾ज़(lace of competence)ǵό

ϒ ௦ ય (inadmissibility)܈ ၴ ϸ Ӆ ӕ ᡏ ݤ (infringement of 

Community law)฻᝼ᚒǴኻݤࢪଣё٩Ᏽځቩۓ،ࢗǴᄖᎍಃ΋

ቩݤଣϐղ،܈ஒ၀ਢวӣಃ΋ቩݤଣ׳ቩǶќѦǴ٩Ᏽኻݤࢪ

ଣೕऊಃ 56చϐೕۓǴόᅈಃ΋ቩݤଣϐനಖղ،ϐ΢ນਔ໔Ǵ

Ѹ໪ӧಃ΋ቩݤଣϐղ،ଌၲࡕǴܭ 2 ঁДϣӛኻݤࢪଣගр΢

ນǶฅԶǴԜ΢ນᐒ٠ڋό፾Ҕܭόܺಃ΋ቩݤଣϐԖᜢ຤Ҕ(cost)

ϐղ،Ƕ 

 
Πȃތߨដܒວ೪(Non-contentious proceedings) 

 

೭ᅿݾߚ᝼ޑ܄ນ೜ǴࢂޑࡰӃՉຊ،(Preliminary Ruling)

                                        
363 ӕ΢ຏǴ। 217Ƕ 
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ϐນǴ364ឦܭ໔ௗນ೜(indirect action)ǴЬाࢂҗ཮঩୯୯ϣݤଣ

ӛኻݤࢪଣගଆǴଞჹԖᜢኻ࿉ݤϐှញ(interpretation)کኻ࿉ᐒ

ᜢႧѲϐݤз(acts)ޑӝ܄ݤ(validity)Զගଆϐນ೜Ƕኻݤࢪଣӧ

љݤჴ፬ޑъঁШइύǴкϩวචځљݤᑈཱུЬက (judicial 

activism)ǴЀࢂځӧӅӕᡏచऊಃ 234చ365کኻ࿉చऊಃ 35చಃ

1 ໨ϐᒧ᏷܄ᆅᗄ៾(optional jurisdiction)Π܌ೕۓϐӃՉຊ،ڋ

ᆅᗄ៾Ǵளа፾྽Ӧᆢៈኻ࿉཮঩ޑଣ೭΋໨੝ਸݤࢪǴ٬ኻࡋ

୯Ϸኻ࿉Ӆӕճ੻ϐ໔ޑᜢ߯Ƕ 

٩ᏵӅӕᡏచऊಃ 234చϐೕۓǴኻݤࢪଣ൩Πӈ٣໨ԖӃ

Չຊ،ϐᆅᗄ៾Ǻ366ಃ΋ǴҁచऊϐှញǹಃΒǴኻ࿉ᆶኻࢪύ

ѧሌՉӚᐒᄬՉࣁϐਏΚϷှځញǹಃΟǴ٩ࢂ߾ኻ࿉౛٣཮،

 Զ೛ҥϐൂՏೕำϐှញǶۓ

 

ќѦǴ٩Ᏽኻ࿉చऊಃ 35చೕۓǴஒኻݤࢪଣޑӃՉຊ،ڋ

 ሦୱǺ367ࢊಃΟЍډᘉ৖ࡋ

 

1. ٩ྣಃ 35 చಃ΋໨ೕۓǴኻݤࢪଣޑӃՉຊ،ᆅᗄ៾ё

аϩٿࣁᅿҥ׎ݤԄǺ΋ࢂኻ࿉౛٣཮ޑਣۓ،ࢎǹΒࢂ

ԋ঩୯ӧಃϤጓਣࢎΠޑۓڋ܌ϦऊှញаϷԖᜢϦऊ

ჴࡼ௛ޑࡼԖਏှک܄ញǹ 

2. ಃ 35 చಃΒډΟ໨ϐೕۓǴԋ঩୯ёа೸ၸว߄ᖂܴޑ

БԄځܴ߄ௗڙӃՉຊ،ᆅᗄ៾ǹ 

3. ಃ 35 చಃѤ໨ೕۓǴ൩၀ӃՉຊ،ޑԖᜢำׇբрΑڀ

ᡏޑೕۓǺ܌аԋ঩୯คፕࢂځցς࿶ௗڙ၀ӃՉຊ،ᆅ

ᗄ៾Ǵ೿ёа٦ԖӧኻݤࢪଣޑӃՉຊ،ำׇύ଺рαᓐ

                                        
364 Ξᆀ؁߃ຊ،៾ϐນǴ܈ႣӃຊղϐນ 
365 ኻ࿉ၮբచऊ(TFEU)ಃ 267చǶ 
366 ӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 214Ƕ 
Ǵ2007ԃ౺דླྀ᎙ୖ 367 7 ДǴȨኻݤࢪଣ؁߃ޑຊ،ᆅᗄ៾ᢀჸȩǴȠ؃઩ȡǴ। 106Ƕ 
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ഋॊکਜय़ഋॊޑ៾ճǶ 

 

㨭ளݙཀࢂޑǴኻݤࢪଣӧှញ(interpretation)ኻ࿉ݤਔǴჹ

ჴ፦ਏΚϐ่ځڋज़܈ѐ১ϯ๊ܔࢂచऊచЎှញǴ୷ҁ΢ܭ

݀ǶӢԜǴኻݤࢪଣ୷ܭ཮঩୯ݤଣஒࢌਢҹගፎӃՉຊ،ਔǴ

 ख़аΠ൳໨੝ᗺǺ368ݙញచऊਔ཮ှܭଣݤ

 

� ཮Ь୏Ӧ่ӝЇҔӚᅿБݤϐനεਏ݀ (maximum 

effectiveness)ǴٰቶݱӦש૱(wide eclecticism)ှ ញኻ࿉

 ǹݤ

� ᆶ୯ሞکݤ཮঩୯ϐ୯ϣ࣬ݤၨϐΠǴ཮Եໆኻ࿉ݤϐᐱ

੝܄(originality)کԾЬ܄(autonomy)ǹ 

� ཮Եໆᆢ࡭ኻ࿉ᡏسϐೱೣ܄(coherence)ǹ 

� ໪ዴߥኻ࿉ݤϐ಍΋܄(unity)کӕ፦܄(homogeneity)Ƕ 

 

ᙁقϐǴঃऩࢌ΋཮঩୯ϐݤଣଞჹ΢ນϐҺՖ٣໨ݾ᝼ӛ

ኻݤࢪଣගрຊ،ਔǴ၀཮঩୯ݤଣᇡࣁԜݾ᝼Ԗ໪ගҬӃՉຊ

،ωૈբрղ،ਔǴ߾ёፎ؃ኻݤࢪଣຊ،Ƕ369ኻݤࢪଣ໻ჹ཮

঩୯ݤଣගҬϐӃՉຊ،ਢҹբрӣᔈှکញǴԶჹܭਢҹҁي

᝼ᚒޑղ،߾җ཮঩୯ݤଣຊ،Ƕ370ԖᜢӃՉຊ،ϐำׇӵΠკ

3-7Ǻ 

 

 

 

 
 
                                        
368 ӕຏ 31ǴAlina Kaczorowska, op. cit., pp. 243-244. 
369 Ӆӕᡏݤಃ 234చೕۓǶ 
370 ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 177. 
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კ 3-7ǺӅӕᡏచऊಃ 234చϐӃՉຊ،ำׇ 

ၗ਑ٰྍǺୖ᎙ Ewan Kirk, 2009, EU Law, England: Pearson Education Limited, 

p.58. 

 
൩ӃՉຊ،ޑࡋڋਏΚԶقǴӧኻࢪӅӕᡏచऊύ٠ؒԖܴ

ዴೕۓǴฅԶǴԖ൳ᗺࢂёаዴޑۓǺ२ӃǴԖᜢջղਏΚୢޑ

ᚒǴኻݤࢪଣᇡࣁǴӵ݀ӃՉຊ،ዴᇡΑኻ࿉ᐒᜢޑ΋໨Չ܈ࣁ

܄ݤзϐӝݤ܈ࣁдੋϷ၀ኻ࿉ᐒᜢϐՉځӧҺՖ߾зคਏǴݤ

ୢᚒޑਢҹύǴ཮঩୯ݤଣόૈ൩ኻݤࢪଣς࿶ຊ،ၸޑӕኬݤ

ӆගрҙፎǴԜᗺӧࡓ Da CostaਢύዴҥΑӃՉຊ،ޑӃٯচ

ଣዴҥΑӃՉຊ،ёྉݤࢪᚒǴջኻୢޑਔ໔ਏΚࢂǴޣǶӆ߾

Ϸޑ۳ࡽচ߾ǴՠΨϢ೚คྉϷΚٯޑѦǴԜᗺӧ Defrenneਢύ
371ǴኻݤࢪଣբΑӃՉຊ،ޑਔ໔ਏΚ଺Αज़ڋǶ372 

                                        
371 See Gabrielle Defrenne v Société anonyme belge de navigation aérienne Sabena. Case 43/75,1976. 

ӛ཮঩୯ݤଣచҬݾ᝼ୢᚒӛ཮঩୯ݤଣచҬݾ᝼ୢᚒӛ཮঩୯ݤଣచҬݾ᝼ୢᚒӛ཮঩୯ݤଣచҬݾ᝼ୢᚒ    

཮঩୯ݤଣኩ጗ນ೜ຊ،཮঩୯ݤଣኩ጗ນ೜ຊ،཮঩୯ݤଣኩ጗ນ೜ຊ،཮঩୯ݤଣኩ጗ນ೜ຊ،    

ӛኻݤࢪଣගҬୢᚒϐӃՉຊ،ӛኻݤࢪଣගҬୢᚒϐӃՉຊ،ӛኻݤࢪଣගҬୢᚒϐӃՉຊ،ӛኻݤࢪଣගҬୢᚒϐӃՉຊ، 

ኻݤࢪଣբрှញኻݤࢪଣբрှញኻݤࢪଣբрှញኻݤࢪଣբрှញ    

཮঩୯ݤଣ௦ڗኻݤࢪଣϐှ཮঩୯ݤଣ௦ڗኻݤࢪଣϐှ཮঩୯ݤଣ௦ڗኻݤࢪଣϐှ཮঩୯ݤଣ௦ڗኻݤࢪଣϐှ

ញբрղ،ញբрղ،ញբрղ،ញբрղ، 

 ଣݤ᝼ୢᚒҬӣ཮঩୯ݾଣݤ᝼ୢᚒҬӣ཮঩୯ݾଣݤ᝼ୢᚒҬӣ཮঩୯ݾଣݤ᝼ୢᚒҬӣ཮঩୯ݾ
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ኻݤࢪଣᗨόࢂ཮঩୯ݤଣϐ΢ນᐒᜢǴฅԶځӃՉຊ،ϐ

ਏΚૈࠅऊ״཮঩୯ݤଣǴ຾ԶჹԖᜢኻ࿉ݤϐှញϷ၀ਢϐນ

೜኱ϐՉࣁวғ״ܥਏΚǶ373Ԝ໨ࡋڋჹኻ࿉ှࡓݤޑញϐ΃ठ

ቹៜΚᆶཀကǶޑԖਡЈڀೕጄቩਡࣣࡓݤኻ࿉ޑғࢴǴаϷ܄

ӢԜǴӃՉຊ،ϐᆅᗄ៾Ξ೏ᇡࢂࣁኻ࿉౜Ӹᡏڋϣࣤ߷΢ޑᝊ

ҡ(the jewel in the crown of the existing regime)Ƕ374ԶЪǴ٩ྣѭ

ථచऊঅुࡕϐచЎǴಃ΋ቩݤଣӧ٤ࢌำࡋ΢ǴΨёૈ٦ԖӃ

Չຊ،៾Ǵՠऩਢҹϐፄᚇ܄཮ቹៜډኻ࿉ݤ಍΋܄ᆶ΋ठ܄Ǵ

 ଣຊ،ǶݤࢪёҬҗኻ߾

 

έȃᒚၚܒວ೪(Consultative proceedings) 

 

Ԝᒌ၌܄ນ೜໻ឦ᠘܄ۓ፦Ǵࣁኻݤࢪଣϐ஑ឦᆅᗄǶ٩Ᏽ

Ӆӕᡏచऊಃ 300చಃ 6 ໨375ೕۓǴҗኻݤࢪଣଞჹኻ࿉ջஒᛝ

࿿ޑ୯ሞۓڐǴቩࢂځࢗց಄ӝኻ࿉చऊϐೕۓǴ376ঃऩᆶኻ࿉

చऊ࣬࣌᝻Ǵ߾၀୯ሞۓڐόڀਏΚǴନߚঅׯኻ࿉చऊǶԖᜢ

Ӆӕᡏచऊಃ 300చಃ 6 ໨ೕۓϐനཥᒌ၌܄ນ೜Ǵࢂҗኻ࿉౛

٣཮ӛኻݤࢪଣගଆϐԖᜢ΋໨ڐ᝼૛ਢϐᒌ၌܄ນ೜ǴҞޑӧ

Ǵջ೛ҥ(unified patent litigation system)ڋҥ಍΋ϐ஑ճນ೜ᡏࡌ

ȨኻࢪᆶӅӕᡏ஑ҥݤଣȩ(European and Community Patents 

Court)Ƕӛኻݤࢪଣගፎᒌ၌ϐҞޑǴࣁࢂΑٛЗኻ࿉ݤᆶ୯ሞ

ϐက୍ᆶೢҺǹۓೕ܌ݤᗉխኻ࿉ၴϸኻ࿉܈ϐ໔ౢғፂँǴݤ

                                                                                                                    
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numd
oc=61975J0043 (visited on 2011.06.03). ӧԜਢύዴҥتζӕπӕၿޑচ߾ǴЪѝԖวғӧӃՉຊ
،ϐޑࡕນ೜܈ϐ߻ςගଆՉ܈ࡹљݤำׇޑ҂،ਢࡌωૈ؃ᓭǶ 
372 ӕຏ 27Ǵӛ߻Ǵ߻ඟЎǴ। 160-161Ƕ 
373 See Benedetti v. Munai, Case 52/76, 1977. 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numd
oc=61976J0052 (visited on 2011.06.03).Ξـӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 357Ƕ 
374 ӕຏ 185ǴGráinne de Búrca and J.H.H. Weiler, op. cit., p.181 ; Paul Craig, op. cit., p.559 
375 ٚථҁచऊϐኻ࿉ၮբచऊ(TFEU)ಃ 218చಃ 11໨Ƕ 
376 ӕຏ 88Ǵഋ᜽ীǴ߻ඟਜǴ। 200Ƕ 
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ݤԖڀࢂ(opinions)ـϐཀ߄ว܌ගҬᒌ၌ϐਢҹܭଣჹݤԶǴࡺ

 ΚǶ״ܥࡓ

 

಑Π࿽ ಑Ιቷݲ଱Ϟಢᙑᇄᆓᗒ᠌ 
 

ಃ΋ቩݤଣޑԋҥࢂӢࣁ 1988 ԃ౛٣཮377ԵໆࣁΑ෧ᇸኻ

ଣϐၮբфૈᆶਏ౗ǴӧݤਢҹॄᏼǴ٠уமޑଣݤࢪ 1989ԃቚ

೛ಃ΋ቩݤଣǶൂ΋ኻݤࢪಃ 4 చǵಃ 11చکಃ 26చೕۓӧኻ

ଣǴ٠Ъஒ཮঩୯ᆶኻ࿉Ӛᐒᜢ໔ϐນ೜ݤଣΠ೛ҥಃ΋ቩݤࢪ

ϷӃՉຊ،аѦϐਢҹҬ๏ཥݤଣቩ౛Ǵڀځᡏᆅᗄ៾җ౛٣཮

 Ƕ378ۓ،

 

ჹߚܭଯࡋख़ा܄Ǵՠሡ٣ک܄ೌמჴፓޑ܄ࢗਢηǴᙯ౽

๏ಃ΋ቩݤଣᆅᗄǹ٠Ъӧ 2000ԃޑѭථచऊύǴό໻ஒಃ΋ቩ

ଣϐᆅᗄݤଣϐಔᙃೕጄયΕኻ࿉చऊύǴᗋᘉεΑಃ΋ቩݤ

៾ǴԜᆅᗄ៾ϐᘉ஭ӧӅӕᡏచऊಃ 220చಃΒ໨ύೕۓǺȨљݤ

৥ள୷ܭಃ 225aచϐೕۓǴࣁჴ౜చऊ፟ϒ੝ۓጄൎљݤ៾Ǵள

ଣቚ೛ΠݤࢪӧඹኻࢂଣݤଣǶȩ379ӢԜಃ΋ቩݤಃ΋ቩܭឦߕ

ભݤଣа෧ᇸॄ಻Ǵҭஒၨόख़ाޑਢҹኘ๏ཥݤଣቩղǴѝԖ

ޑཥࣁ৥ջݤљޑࡰ܌ଣǴԶచऊύݤࢪᚒωૈ΢ນԿኻୢࡓݤ

ຊղλಔ(judicial panels)Ƕ380 

 

൦ȃ಑Ιቷݲ଱ϞಢᙑȈ 
 

ಃ΋ቩݤଣ۔ݤϐᒧҺӵӕኻݤࢪଣϐ۔ݤǴࢂҗӚ཮঩୯

                                        
377 Council Decision 88/591 [1988], OJ. L319/1.  
378 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 353Ƕ 
379 ӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 206Ƕ 
380 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 353Ƕ 
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ᒧࢴ΋ՏǴؒԖ୯ᝤ΢ޑज़ڋǴҞ߻ӅԖ 27Տ۔ݤǴҺයϤԃǴ

Ъ؂Οԃ׳ඤ೽ϩ۔ݤǶ381ಃ΋ቩݤଣᆶኻݤࢪଣၨࣁόӕޑ

߾ଣϐำׇೕݤǴ٩Ᏽಃ΋ቩ۔ଣ٠ؒԖதҺᕴ៏ݤǴಃ΋ቩࢂ

ಃ 18చϐೕۓǴѝԖӧਢҹၶࡓݤډϐ֚ᜤ܄(legal difficulty)܈

٣ჴϐፄᚇ܄(factual complexity)ਔǴω໪җᕴ៏۔ϒаڐշǴ382

Ъ٩Ᏽಃ 17 చೕ߾ϐೕۓ໻ӧ໒ӄଣ৥(plenary session)ਔω፾

ҔǶ383ӢԜǴӵ݀ಃ΋ቩݤଣຎਢ௃ሡाᇡࣁԖѸाᕴ៏۔ᇶ՘

ಃ߾ำׇೕځଣቩղǴё٩Ᏽݤ 19చಃ 2 ໨ǴаϷኻ࿉ݤଣೕऊ

ಃ 49చϐೕۓǴҗಃ΋ቩݤଣЬৢࢴࡰ 1 Տ۔ݤӧ၀ਢҹύঋҺ

ᕴ៏۔ϐᙍǴ୤၀۔ݤঋᕴ៏۔όளӧୖᆶ၀ਢҹϐղ،

(judgment)Ƕ384 

 

୷ҁ΢Ǵಃ΋ቩݤଣϐϩ৥ε೽ϩࣁ 3 Γλಔ܈ 5 Γλಔݤ

৥ǴԶεϩ৥(Grand Chamber)ӵӕኻݤࢪଣ΋ኬǴࢂҗ 13 Γݤ

ଣϐπբໆǴኻ࿉౛ݤΑ෧ᇸಃ΋ቩࣁǴࢂޑ੝ਸࣁቩ౛Ƕၨ۔

٣཮ܭ 1999ԃ 4 Д 26В،ۓಃ΋ቩݤଣёаҗൂ΋۔ݤ(single 

judge)ቩ౛ਢҹǴܭ٠ӕԃ 7 Д 1 ВғਏǶӢԜǴ྽٤ࢌਢҹؒ

Ԗ٣܈ࡓݤჴ΢֚ޑᜤ܄ǵၨคख़ा܄Ǵؒࢂ܈Ԗځд੝ਸ௃׎

Ѹ໪ԵໆϐೀǴ߾ಃ΋ቩݤଣؒѸाа 3 Γλಔቩ౛၀ਢǴԶ໻

а 1 Γ۔ݤϐϩ৥ቩ౛ϐǶ385Ԝೕۓҭ፾Ҕܭ୷ܭӅӕᡏచऊಃ

230చ܈ 288చჹኻ࿉ᐒᜢගଆϐນ೜ǴаϷ፾Ҕܭᗧឦಃ΋ቩ

ऊϐҸຊచී(arbitration clause)ǹϸࠨଣᆅᗄΠǴԖᜢӅӕᡏݤ

                                        
381 Ӆӕᡏచऊಃ 224చϐೕۓǶ 
382 See Art. 18: “ A Chamber of the General Court may be assisted by an Advocate General if it is 
considered that the legal difficulty or the factual complexity of the case so requires.” in Rules of 
Procedure of the General Court, Official Journal C177, 2010/ C 177/ 02.  
383 ୷ҁ΢Ǵಃ΋ቩݤଣࡐϿᖐՉӄଣ৥Ƕӕຏ 1ǴAnthony Arnull, op. cit., p.16. 
384 See in “Protocol on the Statute of the Court of Justice of the European Union”, 2010, The Lisbon 
Treaty, ӕຏ 67, Official Journal C83,; See in “Consolidated Version of the Rules of Procedures of the 
General Court”, 2010, Official Journal C177. 
385 Council Decision of 26 April 1999, OJ L114/52, 1. 5.1999.  
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ϐǴ٠ό፾ҔܭԖᜢᝡݾೕ߾ϐ୺Չǵ᏾ӝ௓ڋ(merger control)ǵ

཮঩୯ϐ୯ৎජշ(aids)܈ຩܰߥៈϐ࣬ᜢ௛ࡼ฻ሦୱጄൎǶ386 

 

ຯȃ಑Ιቷݲ଱Ϟᆓᗒ᠌Ȉ 
 

Ԗᜢಃ΋ቩݤଣϐᆅᗄ៾ϐݤଣ٩ᏵǴ२ӃࢂӅӕᡏచऊಃ

225 చಃΟ໨ϐೕۓǺȨಃ΋ቩݤ৥٩ྣೕำೕۓǴӧ੝ۓጄൎ

ϣǴჹܭ཮঩୯ගፎှញϐݾ᝼ǴڀԖಃ 234చۓ܌ӃՉຊ،ϐ

ቩ౛Ϸຊղᆅᗄ៾Ƕȩऩಃ΋ቩݤଣᇡ܌ځࣁբϐຊ،཮ቹៜኻ

࿉ݤϐ΋ठ܄ǴωஒਢҹᙯҬኻݤࢪଣຊ،Ƕ387ಃΒǴ٩ᏵӅӕ

ᡏచऊಃ 225aచϐೕۓǴȨჹљݤ৥ϐղ،Ǵज़ୢࡓݤᚒǴ٩܈

ྣ೛࿼љݤ৥ϐ،ܴۓЎೕ٣ۓჴୢᚒҭள΢ນޣǴளӛಃ΋ቩ

ଣගଆ΢ນǶȩ388ಃΟǴ٩ᏵӅӕᡏచऊಃݤ 225చಃ΋໨ϐೕ

ଣ٩ྣಃݤǺȨಃ΋ቩۓ 230 చǵಃ 232 చǵಃ 235 చǵಃ 236

చϷಃ 238చϐೕۓǴჹܭಃ΋ቩϐນ೜܈ำׇڀԖቩ౛ᆶຊղ

ϐᆅᗄ៾ǹኻݤࢪଣೕำளೕۓಃ΋ቩݤଣځдᅿᜪນ೜܈ำׇ

ϐᆅᗄ៾Ƕȩ389 

 

ಃ΋ቩݤଣϐນ೜ำׇӵӕኻݤࢪଣϐೕۓǴԶӧѭථచऊ

ғਏࡕǴኻݤࢪଣҭஒ൳໨ख़ाນ೜ሦୱϐᆅᗄ៾౽ᙯ๏ಃ΋ቩ

 аΠ൳ᗺǺ391ࣁນ೜ᆅᗄ៾ёаᘜયޑଣݤԶǴಃ΋ቩࡺଣǶ390ݤ

 

                                        
386 ӕຏ 31ǴAlina Kaczorowska, op. cit., pp.180-181. 
387 ӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 209Ƕ 
388 ӕ΢ຏǶ 
389 ӕ΢ຏǴ। 208Ƕځύಃ 230చݤࣁೕቩჸ៾ᆶቩࢗำׇϐೕۓǹಃ 232చࣁԖᜢ੃ཱུόբࣁ
ϐນޑೕۓǹಃ 235చࣁཞ্፝ᓭݾ᝼ᆅᗄ៾ǹಃ 236చࣁӅӕᡏᆶځ໤঩໔ݾ᝼ϐᆅᗄ៾ǹа
Ϸಃ 238చࣁϦǵࠨݤدऊύҸຊచීϐᆅᗄǶ 
390 ЬाࢂӅӕᡏచऊಃ 225చϐೕۓǶ 
391 ӕຏ 31ǴAlina Kaczorowska, op. cit., p.181; ӕຏ 122ǴPaul Craig and Gráinne de Búrca, op. cit.,  
pp.68-69. ӕຏ 15Ǵഋ᜽ীǴ߻ඟਜǴ। 74Ƕӕຏ 66Ǵഋ᜽ীǴ߻ඟਜǴ। 81Ƕ  
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1. Ԗᜢኻ࿉Ϧ୍঩ݤ৥Ԗᜢኻ࿉Ϧ୍঩ݤ৥Ԗᜢኻ࿉Ϧ୍঩ݤ৥Ԗᜢኻ࿉Ϧ୍঩ݤ৥ (European Union Civil Service 

Tribunal) ϐ΢ນਢҹϐ΢ນਢҹϐ΢ນਢҹϐ΢ນਢҹǴǴǴǴՠ໻ज़ୢࡓݤܭᚒՠ໻ज़ୢࡓݤܭᚒՠ໻ज़ୢࡓݤܭᚒՠ໻ज़ୢࡓݤܭᚒǹǹǹǹ  

 

2. ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ 230చచచచǵǵǵǵಃಃಃಃ 232చచచచǴǴǴǴаϷಃаϷಃаϷಃаϷಃ 235చೕۓచೕۓచೕۓచೕۓ

ϐນ೜ਢҹϐນ೜ਢҹϐນ೜ਢҹϐນ೜ਢҹǴǴǴǴՠόх֖җኻݤࢪଣߥ੮ϐᆅᗄጄൎՠόх֖җኻݤࢪଣߥ੮ϐᆅᗄጄൎՠόх֖җኻݤࢪଣߥ੮ϐᆅᗄጄൎՠόх֖җኻݤࢪଣߥ੮ϐᆅᗄጄൎǴǴǴǴаϷаϷаϷаϷ

౽ᙯљݤ৥ϐᆅᗄጄൎ౽ᙯљݤ৥ϐᆅᗄጄൎ౽ᙯљݤ৥ϐᆅᗄጄൎ౽ᙯљݤ৥ϐᆅᗄጄൎǺǺǺǺٯӵǴόܺ౛٣཮٩ᏵኻࢪӅӕ

ᡏచऊಃ 202చಃΒ໨ϐೕۓǴՉ٬Ծρޑ୺Չ܌բޑՉ

Ӆӕᡏచऊಃࢪ཮٩Ᏽኻہόܺ୺ࢂ܈Ǵࣁ 11aచϐೕۓ

೷܌ᙍ঩ځکԖᜢኻ࿉ᐒᄬࢂ܈᝼Ǵҭ،ࣁόբ܈ࣁբޑ

ԋϐཞᗋ፝ᓭϐນ฻ǹ 

 

3. ԖᜢҾ཰ᝡݾೕ߾ԖᜢҾ཰ᝡݾೕ߾ԖᜢҾ཰ᝡݾೕ߾ԖᜢҾ཰ᝡݾೕ߾(competition rules)ϐ፾Ҕݾ᝼ϐ፾Ҕݾ᝼ϐ፾Ҕݾ᝼ϐ፾Ҕݾ᝼ǺٯӵǴ

όܺ౛٣཮٩ᏵኻࢪӅӕᡏచऊಃ 88 చಃΒ໨ϐೕۓǴ

Ԗᜢ཮঩୯ϐ୯ৎံຠ(state aids)ۓ،ޑǵ٩ࢂ܈Ᏽኻࢪ

Ӆӕᡏచऊಃ 133చǴόܺ౛٣཮Ϧթޑຩܰࡹ฼ϐߥៈ

௛ࡼǴ܌௦ࡓݤޑڗՉࣁǵҭࢂ܈Ԗᜢϸ໼ᎍ(anti-dumping)

᝼ᚒϐນ೜ǹ 

 

4. ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ 234చᆶচηૈӅӕᡏచऊಃచᆶচηૈӅӕᡏచऊಃచᆶচηૈӅӕᡏచऊಃచᆶচηૈӅӕᡏచऊಃ 150చගచගచගచග

ፎϐӃՉຊ،ਢҹፎϐӃՉຊ،ਢҹፎϐӃՉຊ،ਢҹፎϐӃՉຊ،ਢҹǴǴǴǴՠԖၴኻ࿉ݤϐ಍΋܄ᆶ΋ठ܄ਔՠԖၴኻ࿉ݤϐ಍΋܄ᆶ΋ठ܄ਔՠԖၴኻ࿉ݤϐ಍΋܄ᆶ΋ठ܄ਔՠԖၴኻ࿉ݤϐ಍΋܄ᆶ΋ठ܄ਔǴǴǴǴ

 ଣຊ،ǹǹǹǹݤࢪଣᔈගҬኻݤಃ΋ቩ߾،ଣຊݤࢪଣᔈගҬኻݤಃ΋ቩ߾،ଣຊݤࢪଣᔈගҬኻݤಃ΋ቩ߾،ଣຊݤࢪଣᔈගҬኻݤಃ΋ቩ߾

 

5. ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ 238చೕۓΠచೕۓΠచೕۓΠచೕۓΠǴǴǴǴԖᜢӅӕᡏᛝुϐϦݤԖᜢӅӕᡏᛝुϐϦݤԖᜢӅӕᡏᛝुϐϦݤԖᜢӅӕᡏᛝुϐϦݤ

 Ҹຊచීǹǹǹǹޑऊࠨሦୱϐݤد܈Ҹຊచීޑऊࠨሦୱϐݤد܈Ҹຊచීޑऊࠨሦୱϐݤد܈Ҹຊచීޑऊࠨሦୱϐݤد܈

 

6. ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ୷ܭӅӕᡏచऊಃ 243చೕۓගፎϐኩਔ௛ࡼచೕۓගፎϐኩਔ௛ࡼచೕۓගፎϐኩਔ௛ࡼచೕۓගፎϐኩਔ௛ࡼǹǹǹǹ 

 

7. ԖᜢӅӕᡏ୘኱ԖᜢӅӕᡏ୘኱ԖᜢӅӕᡏ୘኱ԖᜢӅӕᡏ୘኱(Community trade marks)ጄൎϐນ೜ਢጄൎϐນ೜ਢጄൎϐນ೜ਢጄൎϐນ೜ਢ
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ҹҹҹҹǹǹǹǹ 

 

8. ჹܭӅӕᡏ෌ࠔނᅿֽჹܭӅӕᡏ෌ࠔނᅿֽჹܭӅӕᡏ෌ࠔނᅿֽჹܭӅӕᡏ෌ࠔނᅿֽ(Community Plant Variety Office)

ϯᏢֽࢪኻکۓ،ϯᏢֽࢪኻکۓ،ϯᏢֽࢪኻکۓ،ϯᏢֽࢪኻکۓ، (European Chemicals Agency)ϐ،ϐ،ϐ،ϐ،

 ගፎϐນ೜ǶǶǶǶ܌ගፎϐນ೜܌ගፎϐນ೜܌ගፎϐນ೜܌ǴǴǴǴۓۓۓۓ

 

൩ࡓݤᢀᗺԶقǴಃ΋ቩݤଣёа΢ນԿኻݤࢪଣǴᡉҢр

ᢀࡓݤଣϐ໔Ӹӧ๱ቫભᜢ߯ǴՠԜ΢ນϐ౛җ໻ૈԖᜢݤঁٿ

ᗺǶ٩Ᏽኻݤࢪଣೕऊಃ 58చϐೕۓǴԜᜪࡓݤᢀᗺ(points of law)

ӵǺၴϸำׇ (breach of procedure)ǵલЮᆅᗄ៾ज़ (lace of 

competence)ၴ܈ϸӅӕᡏݤ(infringement of Community law)฻Ƕ

ฅԶǴӧ CILFIT ਢ392ύǴኻݤࢪଣ܌բϐຊ،Ǵջࡕ߻٬ਢҹ

ϐݾ᝼ୢᚒ܈ङඳԖ܌όӕǴӃ߻ਢҹຊ،ჹࡕܭਢϐڀԖ࣬ӕ

ڋଣᡏݤԖ࣬྽ϐቹៜΚ(authority)Ƕ393ᗨฅǴኻ࿉ࣣޑᢀᗺࡓݤ

ϣ٠όӸӧ๱ղ״ܥٯϐᡏڋǴ໻ࢂኻݤࢪଣЬᏤ๱΋ঁڀԖᇥ

ܺΚޑղٯᡏسǴࣁΑᆢ࡭ኻ࿉ݤϐ΋ठ܄Ǵ೯தόϼёૈѐ௢

ᙌӃ߻ϐղ،Ǵՠচ߾΢Ǵӵ݀ݤଣ᝺ளԖѸाޑ܄၉Ǵᗋߥࢂ

੮ёа௢ᙌ߻ਢղ،Ƕ394 

 

಑έ࿽ ዉ࿗ϴ୛ষݲ৳Ϟಢᙑᇄᆓᗒ᠌ 
 
൦ȃዉ࿗ϴ୛ষݲ৳ϞಢᙑȈ 
 

٩ᏵӅӕᡏచऊಃ 220చಃ 2 ໨аϷಃ 225aచϐೕۓǴӧಃ

                                        
392 Case 283/81, Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health [1982], ECR 3415.; 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61981J0283:EN:PDF(visited on 
2011.06.03) 
393 ӕຏ 185ǴGráinne de Búrca and J.H.H. Weiler, op. cit., p.178; Paul Craig, op. cit., p.557. 
394 ӕຏ 211ǴEwan Kirk, op. cit., p. 26. 
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΋ቩݤଣΠќѦу೛љݤ৥(Judicial Panels)Ǵљݤ৥ϐԋ঩ᔈڀ

ഢᐱҥᆶԖᏼҺљݤᙍՏϐΓύᒦᒧǴ࿶౛٣཮а΋ठ،ޑБԄ

ӕཀࡕҺڮϐǴљݤ৥ᔈࡌҥᆶኻݤࢪଣ΋ठϐำׇೕۓǴ٠࿶

җ౛٣཮аచҹӭኧ،БԄӕཀुڋǶ395љݤ৥ϐ،ۓज़ࡓݤܭ

ଣ΢ນǴ396ݤਔԖཥ٣ჴωளӛಃ΋ۓ،৥բݤё᛾ܴљ܈᝼ݾ

љݤ৥೛ҥϐҞޑӵӕಃ΋ቩݤଣ೛ҥϐҞޑǴࣁࢂΑ෧ᇸኻࢪ

৥(the Civil Service Tribunal)ݤᖄ࿉Ϧ୍঩ࢪԶǴኻࡺଣϐॄᏼǶݤ

ܭ 2004ԃ397೛ҥǴܭ٠ 2005ԃ҅ԄၮբǴа෧ᇸಃ΋ቩݤଣϐ

ॄᏼǴҭࢂಃ΋ቩݤଣಃ΋ঁ೛ҥޑљݤ৥Ǵঃऩ྽٣Γόᅈ၀

৥ղ،ਔǴёа٩ᏵӅӕᡏచऊಃݤ 225aచϐೕۓǴ໻൩ୢࡓݤ

ᚒ΢ນԿಃ΋ቩݤଣ൨؃ຊ،Ƕ 

 

ኻ࿉Ϧ୍঩ݤ৥ॄೢቩ౛ኻࢪᖄ࿉ᆶ܌ឦϦ୍঩ϐ໔ޑນ೜

ਢҹǴ໪җ౛٣཮Ӄᒌ၌஑ৎಔԋϐᐱҥہ঩཮ࡕǴҺڮ 7 Տݤ

ǴҺය۔ 6 ԃǴ٠ёаೱҺǹ၀ݤ৥ϐ৥ߏҗ 7 Տ۔ݤύ௢ࢴ 1

ΓǴҺය 3 ԃǴҭளೱҺϐǶவ 1988ԃಃ΋ቩݤଣԋҥаࡕǴԖ

ᜢਢҹޑ኱ҢаݤЎࣁЬǴኻݤࢪଣа C(Cour)኱ҢϐǴಃ΋ቩ

ଣаݤ T(Tribunal)ǴԶኻ࿉Ϧ୍঩ݤ৥а F(Fonction publique)኱

ҢϐǶ398  

 

΋૓ԶقǴኻ࿉Ϧ୍঩ݤ৥ϐϩ৥εӭҗ 3 Տ۔ݤಔԋǴঃ

ऩਢҹੋϷୢࡓݤᚒϐ֚ᜤ܈܄Ԗځख़ा܄Ǵ߾ёє໒ӄଣ৥

(full court)ǴԶ٩Ᏽኻ࿉Ϧ୍঩ݤ৥ϐນ೜ำׇݤಃ 9 చǵಃ 13

                                        
395 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 238ǶӅӕᡏచऊಃ 225aచǺȨ٩୺ہ཮ගਢǴܭᒌ၌ኻࢪ᝼
཮ǵኻݤࢪଣǴ܈୷ܭኻݤࢪଣϐፎ؃Ǵܭᒌ၌ኻࢪ᝼཮ǵ୺ہ཮ࡕǴ౛٣཮а΋ठ،ள೛࿼љ
ำׇǴ຾Չಃ΋ቩቩ౛ϷຊղǶȩӕຏ܈৥Ǵ൩ऩυᜪࠠນ೜ݤ 17ǴЦੀሑǴ߻ඟਜǴ। 209Ƕ 
396 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 238Ƕ 
397 Council Decision of 2 November 2004 establishing the European Union Civil Service Tribunal. 
2004/752/EC Euratom, OJ L333/7. 
398 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 238Ƕӕຏ 66Ǵഋ᜽ীǴ߻ඟਜǴ। 81Ƕ 
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చԿ 14చϐೕۓǴҭёೕۓҗ 5 Γλಔϐൂ܈۔ݤ΋܌۔ݤಔԋ

ϐϩ৥ቩ౛ਢҹǶ399 

 

ຯȃዉ࿗ϴ୛ষݲ৳Ϟᆓᗒ᠌Ȉ 

 

ኻ࿉Ϧ୍঩ݤ৥ԋҥϐѸा܄ёаҗΠ߄ 3-1 ک 3-2 ёޕǴ

߄ύӧځ ཥਢҹኧҗޑ،ଣຊݤ೽ϩǴගҬಃ΋ቩޑ3-1 384ҹ

(1999ԃ)ډ 536ҹ(2004ԃ)Ǵ൳Яࢂ೴ԃቚуǹԶЪǴவ 1999ԃ

ډ 2005ԃǴಃ΋ቩݤଣಕᑈᝌԶ҂،ϐਢҹኧҭࢂ೴ԃቚуύǴ

ࣗԿࢂ 2004ԃ໒ۈ൩ຬр 1000ҹ҂ຊ،ǶӆޣǴவ߄ 2 ёـǴ

ಃ΋ቩݤଣ൩܌ԖޑਢҹᜪࠠύǴឦϦ୍Γ঩ນ೜ਢҹໆനӭǴ

ӢԜԖѸाу೛ኻࢪᖄ࿉Ϧ୍঩ݤ৥ϐ੝ձљݤ৥аỜ጗ځਢҹ

ॄᏼǶ 

 

߄ 3-1Ǻಃ΋ቩݤଣນ೜Ϸѳ֡ນ೜ਔ໔ (வ 1999ԃډ 2005ԃ) 

ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔(аДीᆉаДीᆉаДीᆉаДीᆉ) ԃԃԃԃ ཥਢҹཥਢҹཥਢҹཥਢҹ

(new 

cases) 

ςຊ،ਢςຊ،ਢςຊ،ਢςຊ،ਢ

ҹҹҹҹ

(completed 

cases) 

҂ຊ،ਢ҂ຊ،ਢ҂ຊ،ਢ҂ຊ،ਢ

ҹҹҹҹ(cases 

pending) 
ኻ࿉ኻ࿉ኻ࿉ኻ࿉ᙍ঩ᙍ঩ᙍ঩ᙍ঩

ນ೜ນ೜ນ೜ນ೜ 

ඵች଄ౢඵች଄ౢඵች଄ౢඵች଄ౢ

៾ນ೜៾ນ೜៾ນ೜៾ນ೜ 

дᜪࠠځдᜪࠠځдᜪࠠځдᜪࠠځ

ນ೜ນ೜ນ೜ນ೜ 

1999 384 659 732 17 8.6 12.6 

2000 398 343 787 15.6 9.1 27.5 

2001 345 340 792 18.7 16.4 20.7 

2002 411 331 872 17.4 19.5 21 

2003 466 339 999 17.9 15.8 21.5 

2004 536 361 1174 19.2 17.3 22.6 

2005 469 610 1033 19.2 21.1 25.6 

ၗ਑ٰ ǺྍStatistics concerning the judicial activity of the CFI, Annual Report 2005 of 

ECJ. 

                                        
399 http://curia.europa.eu/jcms/jcms/T5_5230/#composition (visited on 2011.06.11); “Rules of 
Procedure of the European Union Civil Service Tribunal”, Official Journal, 2010/C 177/ 03.  
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http://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/st05cr_2

008-09-29_11-46-26_259.pdf (visited on 2011.06.11). See also, Anthony 

Arnull, The European Union and its Court of Justice, 2nd ed., 2006, 

Oxford University Press, p. 140. 

 

߄ 3-2Ǻಃ΋ቩݤଣཥਢҹ(New cases)ϐນ೜ᜪࠠ (வ 2000ԃډ

2005ԃ) 

 2000 2001 2002 2003 2004 2005 

ኻ࿉ኻ࿉ኻ࿉ኻ࿉ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ 111 110 112 124 146 151 

ඵች଄ౢ៾ນ೜ඵች଄ౢ៾ນ೜ඵች଄ౢ៾ນ೜ඵች଄ౢ៾ນ೜ 34 37 83 100 110 98 

 дᜪࠠນ೜ 242 180 198 214 240 193ځдᜪࠠນ೜ځдᜪࠠນ೜ځдᜪࠠນ೜ځ

੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜ 11 18 18 28 40 27 

ᕴीᕴीᕴीᕴी 398 345 411 466 536 469 

ၗ਑ٰ ǺྍStatistics concerning the judicial activity of the CFI, Annual Report 2005 of 

ECJ. 

http://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/st05cr_2

008-09-29_11-46-26_259.pdf (visited on 2011.06.11). 

 

ኻ࿉Ϧ୍঩ݤ৥ϐᆅᗄ៾Ьा٩ࢂᏵӅӕᡏచऊಃ 236చೕ

ນޑ᝼ݾϦ୍঩ϐ໔໤Ҕځд੝ਸൂՏᆶځ܈Ǵ࣬ᜢኻ࿉ᐒᄬۓ

೜ਢҹǴځύх֖Ϧ୍঩ϐᅽճǵߥም܈πբᙍೢϐೕۓጄൎ฻Ƕ 

ฅԶǴϦ୍঩ݤ৥ڙ܌౛ϐਢҹ٠όх֖཮঩୯ϐՉࡹᐒᜢᆶځ

ᙍ঩ϐ໔ޑນ೜Ƕ400 

 

ԜѦǴӵ߄ 3-2 ଣນ೜ਢҹᜪࠠύǴಃΒݤҢǴӧಃ΋ቩ܌

ӭኧࢂޑԖᜢඵች଄ౢ៾ϐሦୱǴӢԜǴኻࢪᖄ࿉ٰ߈Ψӧ૸ፕ

৥(European Union Patent Tribunal)Ǵٰݤᖄ࿉஑ճࢪցԋҥኻࢂ

ௗቩ౛Ԗᜢ஑ճ៾ນ೜ϐਢҹǶӢԜǴኻ࿉౛٣཮ӧ܍ 2009ԃӛ

                                        
400 ӕຏ 66Ǵഋ᜽ীǴ߻ඟਜǴ। 84Ƕ 
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ኻݤࢪଣගፎᒌ၌ԖᜢȨࡌҥኻࢪᆶӅӕᡏ஑ճݤଣϐ૛ዺڐ᝼ȩ

(the draft agreement on the creation of a European and Community 

Patents Court)ࢂց಄ӝኻ࿉చऊϐೕۓǻ401Զኻݤࢪଣӧ 2011ԃ

3 Д 8 Ваӄଣ৥(full court)БԄբрཀـǴݤଣᇡࣁԜڐ᝼ᆶኻ

࿉࣌࣬ݤ᝻ǴځԵໆޑ౛җԖаΠ൳ᗺǺ402 

 
Ιȃ ෵ཬོষ୽Ϟᆓᗒ᠌ 

 

ӢࣁኻࢪᆶӅӕᡏ஑ճݤଣឦܭኻ࿉љݤᡏࢎڋᄬѦϐᐒ

ᄬǴӧځ஑ឦᆅᗄ៾(exclusive jurisdiction)ΠǴϸԶগღΑ཮঩୯

 ଣϐ࣬ᜢᆅᗄ៾ΚǶݤ

 

Πȃ Ԥ၌ភᇄᎌҢዉ࿗ݲϞ᠌३ 

 

ኻݤࢪଣᇡࣁኻࢪᆶӅӕᡏ஑ճݤଣό໻Ԗှញᆶ፾Ҕڐ᝼

ϐచීೕۓǴҭԖှញኻ࿉ݤϐೢҺက୍Ǵচ߾΢൩ᆶኻ࿉࣬ݤ

࣌᝻Ƕ 

 
έȃ Ԥཬݲ଱Ϟӑ՗ຘؚᆓᗒ᠌ 

 

ኻݤࢪଣ׳຾΋؁ᇡࣁǴԜ஑ճݤଣӧԖᜢ஑ճሦୱϐਢҹ

΢Ǵ཮ߺ১཮঩୯ݤଣݤ܈৥ӛኻݤࢪଣගፎӃՉຊ،ϐက୍ᆶ

ᆅᗄ៾ज़Ƕ൩ԜᗺԶقǴኻݤࢪଣᇡࣁԜ໨Һ୍ᔈ၀ϩձߥ੮ӧ

                                        
401 Opinion 1/09, “Request for an opinion submitted by the Council of the European Union pursuant to 
Article 300(6) EC”, Official Journal C 220, 12.9.2009,  
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:220:0015:0015:EN:PDF, (visited 
on 2011.06.12).  
402 PRESS RELEASE, No. 17/11 of Court of Justice of the European Union on Opinion 1/09, 
Luxembourg, 8 March 2011, 
http://curia.europa.eu/jcms/upload/docs/application/pdf/2011-03/cp110017en.pdf and 
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=EN&Submit=rechercher&numaff=Avis%201/09, 
(visited on 2011.06.12).  
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཮঩୯ᆶኻݤࢪଣϐᆅᗄ៾ϣǴ٬཮঩୯ݤଣᆶኻݤࢪଣૈޔௗ

ӝբ(direct cooperation)Ǵаᆢៈኻ࿉ݤϐ΋ठ܄ᆶߥៈঁΓ៾

ճǴωૈ಄ӝኻ࿉ݤϐљݤᡏڋҁ፦Ƕ 

 

Ѳȃ ᄇዉࢸᇄӓӣᡝடցݲ଱ฒѧݲቷ᠌ࢥ 

 

Ԝ஑ճݤଣᄤឦܭኻ࿉љݤᡏڋϐѦǴঃऩၴځϸኻ࿉ݤǴ

ගଆၴϸచऊϐນ೜ځჹۓ٩Ᏽచऊϐೕݤஒคࣁଣᇡݤࢪኻ߾

(infringemet proceedings)Ǵ൩཮঩୯ԶقǴҭόૈჹځගଆ଄୍΢

ϐ፝ᓭೢҺ(financial liability)Ƕ 

 

ӢԜǴኻݤࢪଣᇡࣁኻࢪᆶӅӕᡏ஑ճݤଣᆶኻ࿉࣌࣬ݤ

᝻Ǵঃऩ౛٣཮ाᡣԜڐ᝼૛ਢғਏǴ߾Ѹ໪অׯኻ࿉చऊǶ 
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಑Ѳണ ዉࢸᖒ࿗ѧݲᡝفϞ୰ᚠ׽८ᇄ

 ८ԙਝ׽
 

಑Ι࿽ ѻ඼నघࠉϞ׽८୰ᚠᇄ࡚ដ 
 

൦ȃዉ࿗ѧ׽ݲ८Ϟ୰ᚠ 
 

ኻࢪӅӕᡏޑљׯݤॠख़ᗺྍԾঁٿܭख़ाޑൔ֋ਜǴಃ΋

ҽൔ֋ࢂኻݤࢪଣکಃ΋ቩݤଣӧ1999ԃ5Дගр΋໨љׯݤॠ

य़ᖏ࣬྽ख़ाڋᡏݤљޑుϯᆶቶϯǴ٬ኻ࿉ޑ᝼ਜǶӢኻ࿉ࡌ

 ϐ҂ٰȩ(The Future of the JudicialسᡏݤȨኻ࿉љࣁӒᐒǴԜӜޑ

System of the European Union)Ǵߕ٠Ԗࡌ᝼ᆶϸࡘ(Proposals and 

Reflections)ׯޑॠࡌ᝼ਜǴᙁᆀȨݤଣൔ֋ȩ(The Court’s Report)Ǵ

၁ಒ௖૸Ҟ߻Ϸஒٰёૈय़ᖏ֚ޑნᆶࡷᏯǴࣁΑ٬ኻ࿉ૈӧኻ

ၮբΠޑᒋک׳Ԗਏ౗Ъ׳ᆅᗄጄൎϣޑଣݤଣᆶಃ΋ቩݤࢪ

ѐǴݤٿଣӧЎύӅӕගрख़ाׯޑॠࡌ᝼Ǵځύх֖ׯॠݤଣ

ำׇೕ߾ǵঅׯచऊᆶೕ߾ǴаϷљ่ࡋڋݤᄬޑ܄ᡂॠ฻ཀـǶ
403  

 

ќ΋໨ൔ֋ਜࢂҗ୺ہ཮ԋҥޑљׯݤॠπբλಔ(working 

party)ֹ܌ԋǴԜπբλಔࢂҗ 7 ӜٰԾኻݤࢪଣޑଏҶ܌۔ݤಔ

ԋǴҗЬৢ Olé DuéሦᏤܭ 2000ԃ 1ДֹԋԜ໨ൔ֋ਜ(Report by 

the Working Party on the Future of the European Communities’ Court 

System)ǴԜൔ֋ਜΞ೏ᆀࣁȨDué ReportȩǶ404୺ہ཮ᏵԜൔ֋ਜ

                                        
403 The Future of the Judicial System of the European Union (Proposals and Reflections) 
  http://www.network-presidents.eu/IMG/pdf/relectie_en.pdf (visited on 2010.03.13), see alsoӕຏ
209ǴAlan Dashwood & Angus Johnston, op. cit., pp. 111-143. 
404 Report by the Working Party on the Future of the European Communities’ Court System, 

http://ec.europa.eu/dgs/legal_service/pdf/due_en.pdf (visited on 2010.03.13). See also Ibid., Alan 
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ύׯޑॠࡌ᝼ӧԃۭ۬ࡹޑ໔཮᝼(Intergovernmental conference, 

IGC)ύගр૸ፕǴ405ځύჹܭ੝ޑۓљׯݤॠԖ׳ቶޑ௶ॊǴ೭

٤ග᝼ࡕځΨ೏ IGC  Ǵ٠ӧѭථచऊύ଺Αঅ҅Ƕڙௗ܌

 

ᆕӝԜٿҽൔ֋܌ᘜ่рԖᜢኻࢪӅӕᡏљݤᡏ܌ڋय़ᖏޑ

 ॠୢᚒԖǺׯ

 

Ιȃ ਰӇਝ౥ޟ୰ᚠ 

 

ਥᏵኻݤࢪଣൔ֋ύޑ಍ीኧӷǴගҬኻݤࢪଣޑཥਢҹኧ

Ҟவ 1990ԃޑ 384ҹ΢ϲډ 1998ԃޑ 485ҹǴΐԃϣ൩ቚуΑ

26%(ӵ߄ 4-1)ǹԶගҬಃ΋ቩݤଣޑཥਢҹኧҞ߾வ 1990ԃޑ

59ҹቚуډ 1998ԃޑ 238ҹ(ӵ߄ 4-2)ǶӆޣǴගҬӃՉຊ،ޑ

ਢҹନΑவ 1997ԃډ 1998ԃ൩΢ϲޑ 10%ϐѦǴᆕᢀவ 1990

ԃډ 1998ԃޑཥਢҹኧ൩வ 141ҹቚуډ 264ҹǴቚуΑ 85%

ϐӭǹځύǴӧ 1998ԃගҬኻݤࢪଣޑ 485ҹᕴኧǴӃՉຊ،ޑ

ਢҹ൩эΑ΋ъа΢ǶࡺԶǴൂ൩ 1998ԃ೭΋ԃϣǴගҬኻݤࢪ

ଣᆶಃ΋ቩݤଣޑਢҹ൩ଯၲ 723ҹϐӭǴ࣬ ၨܭ 1980ԃѝԖኻ

ࢂᕴਢҹኧޑଣӧၮբਔݤࢪ 279ǴϷӧ 19ԃϣԋߏΑ 159%Ƕ 

 

 

 

 

 

 

 
                                                                                                                    

Dashwood & Angus Johnston, pp. 145-204. 
405 Reform of the Community courts (Additional Commission Contribution to the Intergovernmental 
Conference on institutional reform). See also Ibid., Alan Dashwood & Angus Johnston, pp. 205-217. 



 121 

߄ 4-1Ǻኻݤࢪଣޑཥਢҹኧ(New cases) (வ 1990ԃډ 1998ԃ) 

 1990 1991 1992 1993 1994 1995 1996 1997 1998 

ගҬӃՉຊගҬӃՉຊගҬӃՉຊගҬӃՉຊ

،،،، 

141 186 162 204 203 251 256 239 264 

 ௗນ೜ 221 140 251 265 125 109 132 169 147ޔௗນ೜ޔௗນ೜ޔௗນ೜ޔ

΢ນ΢ນ΢ນ΢ນ 16 14 25 17 13 48 28 35 70 

੝ձำׇນ੝ձำׇນ੝ձำׇນ੝ձำׇນ

೜೜೜೜ 

6 3 2 4 10 7 7 2 4 

ᕴኧᕴኧᕴኧᕴኧ 384 343 440 190 351 415 423 445 485 

ၗ਑ٰྍǺThe Future of the Judicial System of the European Union (Proposals and 

Reflections), http://www.network-presidents.eu/IMG/pdf/reflectie_en.pdf 

(visited on 2010.03.15), Alan Dashwood & Angus Johnston, 2001, The 

Future of the Judicial System of the European Union, Oregon: Oxford and 

Portland.  

 

߄ 4-2Ǻಃ΋ቩݤଣޑཥਢҹኧ(New cases) (வ 1990ԃډ 1998ԃ) 

 1990 1991 1992 1993 1994 1995 1996 1997 1998 

ኻ࿉ኻ࿉ኻ࿉ኻ࿉ᙍᙍᙍᙍ঩঩঩঩

ນ೜ນ೜ນ೜ນ೜ 

43 81 79 83 81 79 98 155 79 

дᜪࠠځдᜪࠠځдᜪࠠځдᜪࠠځ

ນ೜ນ೜ນ೜ນ೜ 

12 12 36 506 316 165 122 469 136 

੝ձำׇ੝ձำׇ੝ձำׇ੝ձำׇ

ນ೜ນ೜ນ೜ນ೜ 

4 2 8 7 12 9 9 20 23 

ᕴኧᕴኧᕴኧᕴኧ 59 95 123 596 409 253 229 644 238 

ၗ਑ٰྍǺThe Future of the Judicial System of the European Union (Proposals and 

Reflections), http://www.network-presidents.eu/IMG/pdf/reflectie_en.pdf 

(visited on 2010.03.15), see also Alan Dashwood & Angus Johnston, 2001, 

The Future of the Judicial System of the European Union, Oregon: Oxford 

and Portland. 

 

ගҬӅӕᡏݤଣນ೜ޑਢҹ࡭ᛙۓԋޑߏচӢό໻ࢂӢࣁӅ
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ӕᡏݤς࿶ပჴࣁኻࢪϦ҇ǵҾ཰ࢂ܈཮঩୯ݤଣύВதғޑࢲ

ख़ा΋ᕉǹ406ਥᏵ୺ہ཮ޑπբλಔൔ֋ǴځচӢᗋԖǺಃ΋Ǵ

Ӆӕᡏޑ᏾ӝᘉεǹಃΒǴӅӕᡏޑݤ፾ҔሦୱΨ೴ᅌᘉεǹಃ

ΟǴ࣬ ၨܭගҬݤଣޑཥਢҹኧǴݤଣ่ޑਢໆр౜هӷǴவ 1990

ԃډ 1998ԃ೭ΐԃ໔ගҬኻݤࢪଣຊ،ޑਢҹଯၲ 3778ҹǴՠ

ֹԋޑਢҹѝԖ 3085ҹǴ࣬ ϐΠ൩ಕᑈΑܢ 693ҹ҂ຊ،ޑਢҹ

(ӵ߄ ߄ک4-3 4-4)ǹಃѤǴࢂ߾ນ೜ਔ໔ۯܦޑǴ೭ΨࢂӢࣁᑈ

ᓸޑਢҹໆቚу܌ठ(ӵ߄ 4-5)Ƕ407 

 

߄ 4-3Ǻኻݤࢪଣ҂ຊ،(Cases pending)ϐਢҹኧ (வ 1990ԃډ

1998ԃ) 

 1990 1991 1992 1993 1994 1995 1996 1997 1998 

ගҬӃՉຊ،ගҬӃՉຊ،ගҬӃՉຊ،ගҬӃՉຊ، 209 264 269 277 317 406 457 395 413 

 ௗນ೜ 355 353 433 115 140 153 172 225 236ޔௗນ೜ޔௗນ೜ޔௗນ೜ޔ

΢ນ΢ນ΢ນ΢ນ 16 19 31 37 30 58 60 61 95 

੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜ 3 2 1 3 4 2 5 2 4 

ᕴኧᕴኧᕴኧᕴኧ 583 638 734 432 419 619 694 683 748 

ၗ਑ٰྍǺThe Future of the Judicial System of the European Union (Proposals and 

Reflections), http://www.network-presidents.eu/IMG/pdf/reflectie_en.pdf 

(visited on 2010.03.15), see also Alan Dashwood & Angus Johnston, 2001, 

The Future of the Judicial System of the European Union, Oregon: Oxford 

and Portland. 

 

 

 

 

 

                                        
406 ӕຏ 402Ǵ߻ඟЎǶӕຏ 209ǴAlan Dashwood & Angus Johnston, op. cit., pp.111-143 
407 ӕຏ 403Ǵ߻ඟЎǶӕຏ 209ǴAlan Dashwood & Angus Johnston, op. cit., pp.145-204. 
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߄ 4-4Ǻಃ΋ቩݤଣ҂ຊ،(Cases pending)ϐਢҹኧ (வ 1990ԃډ

1998ԃ) 

 1990 1991 1992 1993 1994 1995 1996 1997 1998 

ኻ࿉ኻ࿉ኻ࿉ኻ࿉ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ 63 96 99 103 106 121 140 214 173 

 дᜪࠠນ೜ 80 73 68 554 512 491 515 892 830ځдᜪࠠນ೜ځдᜪࠠນ೜ځдᜪࠠນ೜ځ

੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜ 2 4 4 4 10 4 4 11 5 

ᕴኧᕴኧᕴኧᕴኧ 145 173 171 661 628 616 659 1117 1008 

ၗ਑ٰྍǺThe Future of the Judicial System of the European Union (Proposals and 

Reflections), http://www.network-presidents.eu/IMG/pdf/reflectie_en.pdf 

(visited on 2010.03.15), see also Alan Dashwood & Angus Johnston, 2001, 

The Future of the Judicial System of the European Union, Oregon: Oxford 

and Portland. 

 

ջ٬Ǵኻݤࢪଣς࿶ஒ೽ϩޑਢҹ౽ᙯಃ΋ቩݤଣǴЪӧ

ډ1992 1993ԃਔޑ҂ղ،ϐਢҹኧவ 734ҹ෧Ͽډ 432ҹǴՠ

748ҹ҂ղ،ϐޑ1998ԃډӧϖԃϣΞಕᑈٰࡕځᡂׯݤϝคࢂ

ਢҹໆǴځ೽ϩচӢΨٰࢂԾၴϸำׇޑນ೜ਢҹቚуǶ 

 

߄ 4-5Ǻኻݤࢪଣѳ֡ਢҹቩ౛ϐᐕਔ(Average duration of 

proceedings) (வ 1990ԃډ 1998ԃ) 

 

 

аДीᆉаДीᆉаДीᆉаДीᆉ 

1990 1991 1992 1993 1994 1995 1996 1997 1998 

ගҬӃՉຊගҬӃՉຊගҬӃՉຊගҬӃՉຊ

،،،، 

17.4 18.2 18.8 20.4 18 20.5 20.8 21.4 21.4 

 ௗນ೜ 25.5 24.2 25.8 22.9 20.8 17.1 19.6 19.7 21ޔௗນ೜ޔௗນ೜ޔௗນ೜ޔ

΢ນ΢ນ΢ນ΢ນ  15.4 17.5 19.2 21.2 18.5 14 17.4 20.3 

ၗ਑ٰྍǺThe Future of the Judicial System of the European Union (Proposals and 

Reflections), http://www.network-presidents.eu/IMG/pdf/reflectie_en.pdf 

(visited on 2010.03.15), see also Alan Dashwood & Angus Johnston, 2001, 
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The Future of the Judicial System of the European Union, Oregon: Oxford 

and Portland. 

 

ᆕӝ΢ॊ่݀ޑǴᏤठਢҹໆޑᑈಕϐӢǴനЬाᗋࢂவ

1993ԃғਏϐȠଭථࠟլచऊȡ(ΞᆀȠኻࢪᖄ࿉చऊȡ)ډ 1999

ԃғਏϐۅߓථ੝ϏచऊύǴ፟ϒኻݤࢪଣޑᆅᗄ៾೴ᅌᘉቚϷ

ᘉεᆅᗄሦୱǴCraig௲௤ᘜય܌Ԗ೷ԋኻݤࢪଣਢҹໆቚуޑӢ

નԖǺ408  

 

� ӅӕᡏݤಃѤጓΠԖᜢΓ঩Ծҗࢬ೯ޑᆅᗄ៾Ǵх֖ᛝ

᛾ǵ׈ៈǵ౽҇฻࣬ᜢࡹ฼ǹ 

� Ԗᜢኻࢪ೤ჾᖄ࿉(EMU)ಃΟ໘ࢤϐ࣬ᜢݤೕǹ 

� Ƞኻࢪᖄ࿉చऊȡಃ 6 ጓԖᜢӉ٣ҍ࿾ϐ᝾ࡹᆶљޑݤӝ

բǹ 

� ཮঩୯ᆶȠኻࢪᖄ࿉చऊȡύಃ 31చ܌ॊϐπբ୷ᘵǶ 

 

ӢԜǴ٬ளኻݤࢪଣௗਢᆶ่ਢॄޑ಻ໆр౜ਆᛸึޑظـ

ნǴ׳ᝄख़ӦቹៜډኻࢪӅӕᡏޑљݤਏ౗ǴаϷӒϷኻݤࢪଣ

բࣁӅӕᡏനಖቩݤଣϐᏦݤݤଣфૈǴ೭཮೴ᅌઇᚯӅӕᡏݤ

 ᒋว৖Ƕ409کࡓݤኻ࿉ϣ೽ک܄ុ࡭ǵ܄΋ठޑ

 

Πȃዉݲࢸ଱ᇄ಑Ιቷݲ଱Ϟᆓᗒ᠌୰ᚠ 

 

ಃ΋ቩݤଣޑ೛ҥࢂӅӕᡏљݤᡏ่ڋᄬ΢ޑಃ΋໨Ьाׯ

ॠǴځԋҥϐ߃ዴჴΨׯ๓ᆶϩᏼኻݤࢪଣޑπբໆᆶගϲਏ

౗Ǵჹܭኻޑݤࢪว৖Ψଅ᝘ؼӭǴЀځಃ΋ቩݤଣӧᝡݾሦୱ

                                        
408 ӕຏ 185ǴPaul Craig, op. cit., pp.561-562; Gráinne de Búrca and J.H.H. Weiler, op. cit., 
pp.179-180. 
409 ӕຏ 402Ǵ߻ඟЎǶӕຏ 209ǴAlan Dashwood & Angus Johnston, op. cit., pp.119-120. 
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΢ǴதаӅӕᓬ༈(collective dominance)410کӝٳ௓ڋ(merger 

control)411ϐБԄբр΋سӈޑख़ाղ،ǴаߡΑှ೭٤ਢҹ੿ჴ

ङඳӢનǴՠಃ΋ቩݤଣϐύޑ΋Ӝԋ঩൩ම࿶ץຑၸǴಃ΋ቩ

ղ،ཀޑ཮ہਢҹਔϟΕυੋ୺ޑሦୱݾଣԖ໼ӛӧቩ౛ᝡݤ

ࣁଅ᝘фόёؒǴՠޑسᡏݤљࢪኻܭଣჹݤಃ΋ቩߡǶ412ջـ

Αૈ٬ኻݤࢪଣᆶಃ΋ቩݤଣ׳ӝ౛ϷԖਏ౗ޑၮբǴޣٿϐ໔

ᆅᗄ៾ୢᚒҭ໪ӈΕׯॠԵໆǶٯӵǴӢኻࢪϣ೽ѱ൑ޑ᏾ӝ܌

Ӆӕᡏ୘኱៾ሦୱϐਢکǵඵች଄ౢ៾ݾཥሦୱǴӵᝡޑ՜рۯ

ҹǴኻݤࢪଣᆶಃ΋ቩݤଣϐ໔ޑᆅᗄ៾ᔈ၀ӵՖϩଛǻ413 

 

έȃӑ՗ຘؚแוϞ୰ᚠ 

 

ӃՉຊ،ڋёᒏ٬ࢂኻࢪϣ೽ѱ൑ૈ፾྽ၮբޑ΋໨ᜢᗖӢ

નǴ414ՠࢂԖᜢӃՉຊ،ޑਢҹໆ೴ᅌቚуǴ೷ԋኻݤࢪଣཱུޑ

εॄ಻Ǵൂ൩ኻݤࢪଣۯ᪓҂،ޑӃՉຊ،ਢҹவ 1990ԃޑ 219

ҹډ 1998ԃޑ 413ҹǹݩЪǴኻݤࢪଣቩ౛ӃՉຊ،ਢޑѳ֡܌

ሡਔ໔Ψҗ 1990ԃޑ 17.4ঁДǴډߏۯ 1998ԃޑ 21.4ঁДǶ

೭ኬ่݀ޑ΋Бय़ࢂӢࣁኻࢪᖄ࿉᏾ӝޑుϯᆶቶϯǴ٬ளኻࢪ

 ሦୱϐᆅᗄ៾Ǵӵඵች଄ౢ៾฻Ƕޑଣቚу೚ӭཥݤ

 

ќ΋Бय़ࢂ྽ਔਥᏵۅߓථ੝Ϗచऊಃ 234చϐӃՉຊ،ำ

ׇೕۓǴȨԋ঩୯ݤޑଣڙ౛ӵԜୢᚒǴЪ၀ݤଣᇡࣁኻݤࢪଣޑ

                                        
410 See e.g. Joined Cases T-68/89, T-77/89 and T-78/89, SIV v Commission (‘Italian Flat Glass’) [1992] 
ECR II-1403; Joined Cases T-24/93, T-25/93, T-26/93 and T-28/93, Compagnie Maritime Belge 
Transports and Others v Commission [1996] ECR II-1201 (partially unheld on appeal: Joined Cases 
C-395/96 P and C-396/96 P, Compagnie Maritime Belge Transports and Others v Commission [2000] 
ECR I-1365) 
411 See Case T-102/96, Gencor v Commission [1999] ECR II-753; Case T-310/01, Schneider Electric v 
Commission [2002] ECR II-4071; Case T-5/02 Tetra Laval v Commission [2000] ECR II-4381 (upheld 
on appeal: Case C-12/03 P, Commission v Tetra Laval, judgment of 15 February 2005). 
412 ӕຏ 1ǴAnthony Arnull, op. cit., p.138.  
413 ӕຏ 185ǴPaul Craig, op. cit., p.558; Gráinne de Búrca and J.H.H. Weiler, op. cit., pp.179-180. 
414 ӕຏ 402Ǵ߻ඟЎǶӕຏ 209ǴAlan Dashwood & Angus Johnston, op. cit., p.116 
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ղ،ჹځຊղԖѸाਔǴளஒ၀ୢᚒӛኻݤࢪଣගଆǴፎ؃ຊղ

ϐǶȩ415܌аΥࢂၶډԖ፾ҔӅӕᡏୢݤᚒϐਢҹਔǴӚ཮঩୯

Ǵࡕ،ղޑ،ଣբрӃՉຊݤࢪଣǴ٠฻ኻݤࢪଣ೿ሡᒌ၌ኻݤ

཮঩୯ݤଣωૈ຾Չਢҹቩ౛ղ،Ǵ۳۳Ꮴठਢҹۯ᪓Ǵคِݤ

ೲբрղ،Ǵ೭ኬᒨٰ҅ޑကϸॹࢂཞ্ນ೜྽٣Γϐ៾੻Ƕ416 

 
Ѳȃዉݲࢸ଱ޟᙚឍ୰ᚠ 

 

ᇟୢޑقᚒΨࢂኻݤࢪଣय़ᖏཱུޑεୢᚒϐ΋ǴӢࣁཥуΕ

ኻ࿉೭εৎ৥ޑԋ঩୯ុ࡭ቚуǴኻ࿉ࣁΑ൧ख़཮঩୯ޑᇟقৡ

౦(linguistic diversity)ǴԶ௦ӭᇟࡹق฼(multilingual policy)Ǵ؂

΋ঁ཮঩୯ޑᇟق೿۔ࢂБᇟقǴݤଣ܌Ԗޑղ،کཀـ೿໪ᙌ

᝿ԋ܌Ԗ۔ޑБᇟقǴ417ठ٬চҁۅߓථ੝Ϗచऊಃ 15చ܌ೕۓ

12ᅿᇟޑ418قᙌ᝿ǴΨஒᒿ๱ځ҂ٰ᏾ӝ༈Ѹቚу׳ӭόӕޑᇟ

ນ೜ำׇЎޑډԏ܌ଣவӚБນ೜྽٣Γݤࢪᙌ᝿ሡ؃Ƕኻق

ҹǴѸ໪வ܌Ԗޑᇟقᙌ᝿ԋൂ΋ޑπբᇟق(single working 

language)Ǵϐݤࡕଣ܌଺рޑղ،Ξ໪ӆஒԜπբᇟقᙌ᝿ԋ܌

ԖޑᇟހقҁǴ೭ኬ΋ٰ΋۳ޑၸำ܌ሡ઻຤ߎޑᒲکਔ໔Ψࢂ

ኻݤࢪଣ؈ޑख़ॄᏼǶ419 

 

ຯȃዉ࿗ѧ׽ݲ८Ϟ࡚ដ 
 

ᘜયኻݤࢪଣکಃ΋ቩݤଣ܌ගрޑȨݤଣൔ֋ȩᆶ୺ہ཮

                                        
415 ഋ᜽ীǴ1999ԃǴȠۅߓථ੝Ϗచऊှ᠐ȡǶѠчǺϖࠄკਜϦљǴ। 216Ƕ 
416 ླྀ๮ᗶǴ2002ԃǴȠኻࢪӅӕᡏљࡋڋݤϐࣴز—аኻݤࢪଣϐว৖ࣁύЈȡǴ఩ԢεᏢኻࢪ
ಔǴᅺγፕЎǴ।ࡹݤ܌زࣴ 125-130Ƕ 
417 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 351ǶSee also Van Calster, “The EU’s Tower of Babel—the 
Interpretation by the European Court of Justice of Equally Authentic Texts Drafted in More than One 
Official Language”,Y.E.L., No.17, 1997, p. 363. 
418 ӕຏ 414Ǵഋ᜽ীǴ߻ඟਜǴ। 52Ƕ 
419 ӕຏ 403Ǵ߻ඟЎǶӕຏ 209ǴAlan Dashwood & Angus Johnston, op. cit., pp.159-160. 
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љׯݤॠπբλಔ܌ගрޑൔ֋ύǴନΑ၁ಒᇥܴΑӅӕᡏљݤ

ᡏسाय़ᖏׯޑॠୢᚒѦǴӧޑࡕځፕॊύΨගр൳໨ׯॠय़ӛ

 ӵΠǺ420݋᝼Ǵϩࡌޑ

 

Ιȃѧݲᡝ׽ޟف८ 

 

ӧԵໆډӅӕᡏљݤᡏޑس҂ٰǴȨݤଣൔ֋ȩکȨDué ൔ

֋ȩύ೿Ԗගډ໪ԵໆډΟ໨୷ҁा؃Ǻ421 

 

1. ᙖҗ΋ঁനଯݤଣǴٰߥምӅӕᡏݤ΋ठޑ܄ሡ؃ǹ 

2. ዴ ߥ љ ݤ ᡏ س ࢂ ೸ ܴ ϯ (transparent)ǵ ܰ ᔉ ޑ

(comprehensible)ǴЪჹޗ཮ε౲໒ܫ (accessible to the 

public)ϐሡ؃ǹ 

3. ӧё৒೚ۯޑයϣࡼՉљݤϐሡ؃Ƕ 

 

ќѦǴӧ፾྽ޑӅӕᡏ๎ેޑΠǴჹܭӅӕᡏљࢎݤᄬ

(judicial architecture)ϐׯॠǴ໪آ૶Ο໨Ҟ኱Ǻ422ಃ΋ǴӅӕᡏ

ᄬᔈ၀Ҕаዴࡌޑ(system)ڋᡏࢂ߾ᔈ၀ԖਏӦ೏୺ՉǹಃΒǴݤ

ࢪᢀᗺϐղ،ǴЪᅰёૈόᡣኻࡓݤଣૈ଺рനख़ाϐݤࢪኻߥ

ޑдӚᗺ೿࣬ӕځӧࢂ߾ਢη΢ǹಃΟǴޑଣ֚ᘋӧၨόख़ाݤ

௃ݩΠǴᡏڋाᅰёૈ΋ठڐکፓ(coherent and symmetrical)Ƕ 

 

Πȃ แࠌೣוও׽ 

 

                                        
420 ӕຏ 402Ǵ߻ඟЎǶӕ΢ຏǴ߻ඟਜǴpp.121-140; ӕຏ 185ǴPaul Craig, op. cit., pp.561-562.; 
Gráinne de Búrca and J.H.H. Weiler, op. cit., pp.188-210 
421 ӕຏ 402Ǵ߻ඟЎǴp.18Ƕӕຏ 403Ǵ߻ඟЎǴp. 10.;ӕຏ 209ǴAlan Dashwood & Angus Johnston, 
op. cit., pp. 159-160Ƕӕຏ 185ǴPaul Craig, op. cit., p.565; Gráinne de Búrca and J.H.H. Weiler, op. cit., 
p.188. 
422 ӕຏ 185ǴPaul Craig, op. cit., p.565. ; Gráinne de Búrca and J.H.H. Weiler, op. cit., p.188 
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ำׇೕ߾ϐׯॠҞޑǴࣁࢂΑӧ፾Ҕำׇೕܭ߾ၨፄᚇکᆙ

࡚ϐਢҹ΢ǴૈڀԖቸ܄ǶਥᏵPaul Craig௲௤᏾౛΢ॊٿϩݤଣ

ᆶπբλಔ܌଺ׯޑॠൔ֋Ǵำׇೕ߾໪଺ϖঁय़ӛޑঅׯǺ423 

 

(Ι) ёפแוϞᒲݲ(Recourse to Accelerated Procedures) 

 

ԜᗺࣁࢂΑ٬ኻݤࢪଣکಃ΋ቩݤଣӧय़ᖏܴᡉᆙ࡚ޑਢҹ

΢Ǵᙖҗᕭอำׇೕ߾ϐਔ໔Ǵҭ٩ࢂ܈Ᏽਢҹϐҁ፦Ǵ࣪ౣ٤

೚΋૓ޑำׇ؁ᡯǴݤ٬ଣૈ୼ِ׳ೲӦ଺р،᝼ǶӢԜǴࣁу

ೲቩ౛ೲࡋǴѸ໪௦ڗѸाޑໆϯЋࢤᆶ၁ჴଓᙫນ೜ำׇޑӚ

໘ࢤ຾ՉǴ424ჹᙁܰਢҹׯ௦ᙁܰำׇǴ෧ϿӚϩ৥܈ӄଣ৥ޑ

ख़ፄє໒Ƕ425 

 
(Π)  ِຠแ׽ޟוᡐ(Changes in the Oral Procedure) 

 

ӧኻݤࢪଣޑນ೜ำׇǴ᠋᛾(hearing)όૈѝࢂນ೜྽٣Γ

೴ӷӦፄॊځӧਜय़ำׇ൩ς࿶ගၸޑፕ᛾ǶӢԜǴࡌ᝼ӧำׇ

ೕ߾ಃ 44a (4)104کచύǴ᠋᛾ё٩ኻݤࢪଣ٩྽ޣ٣Ծيፎ

؃Ǵࢂ܈ගϷӅӕᡏኻݤࢪଣೕകಃ20చǴນ೜྽٣΋БԖ౛ϐ

ҙፎԶᖐՉǶ 

 

(έ)  ڼхڷၥଉ(Directions and Information ) 

 

ኻݤࢪଣ׆ఈԖ៾ਡวᖐՉ᠋᛾کගрນރϐ࣬ᜢ٣୍ϐڮ

з ǹ ځ Ψ Ь ஭ ڙ ڮ ݤ ۔ (Judge-Rapporteur)ӧ ᒌ ၌ ᕴ ៏ ۔

                                        
423 ӕຏ 185ǴPaul Craig, op. cit., pp. 565-567; Gráinne de Búrca and J.H.H. Weiler, op. cit., pp. 
189-191Ƕ 
424 ӕຏ 192Ǵ೚ᝬܴǴ߻ඟЎǴ। 270Ƕ 
425 ӕ΢ຏǶSee alsoӕຏ 185ǴPaul Craig, op. cit., p.566.; Gráinne de Búrca and J.H.H. Weiler, op. cit., 
p.189. 
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(Advocate-General)ਔǴёा؃྽ޣ٣ևሀ٣ჴၗૻځ܈дᆶਢҹ

࣬ᜢϐ٣᛾Ƕ 

 
(Ѳ)  ӑ՗ຘؚ(Preliminary Rulings) 

 

ჹ࡚ܭᗊቚуޑӃՉຊ،ਢҹፎ؃ǴኻݤࢪଣࣁΑуזԜᜪ

ਢҹޑ،᝼ೲࡋǴගр࣬ᜢԜᜪϐำׇೕ߾অׯǶӢࣁǴӧ೚ӭ

ගҬᇥܴຊ،ڮޑзύǴ཮঩୯ݤଣӧ࣬ᜢୢޑᚒ΢ǴؒԖගٮ

ၗૻǴޑ୼ىٮ҂ගࢂ܈ङඳǴҭࡓݤ܈ޑಒ࿯ᇥܴ٣ჴޑ୼ى

ठݤ٬ଣ܌य़ᖏޑਢҹǴ׳཮ӢԜԶߏۯນ೜ਔ໔Ƕ426ќ΋Бय़Ǵ

ঃऩݾ᝼ୢޑᚒൂࡐપǴเਢܴࡐዴǴࢂ܈ӧ౜ӸϐਢݤٯύǴ

Ǵа٬ኻׯಃ104చᔈ၀অ߾ำׇೕ߾᝼ᚒǴޑԾཥٰߚᚒ٠ୢځ

 зϐБԄ๏ϒӃՉຊ،Ƕڮଣёааݤࢪ

 

(Ϥ)  ও׽แ᠌ޟݲוΨ(The Power to Amend the Rules of 

Procedure) 

 

ำׇೕޑ߾অׯ໪җኻ࿉౛٣཮а΋ठ،ޑБԄ೯ၸǴ427Զ

΢ॊ܌ගрϐࡌ᝼ǴऩाڀԖࡓݤ΢ޑਏ౗Ǵ൩Ѹ໪ा೯ၸ೭΋

ቫምᛖǶኻݤࢪଣӧځำׇೕ߾΢Ψ΋ޔ୲࡭ᏱԖ׳ӭޑԾݯǴ

ЀځǴঃऩӅӕᡏ཮঩୯ኧໆຬၸ20ঁ Ǵ΋ठ،ߐޑᘖࡐԖёૈ

཮٬ำׇೕޑ߾অׯၸำᡛᅯǶ܌аǴኻݤࢪଣᆶಃ΋ቩݤଣ׆

ఈૈঅׯచऊ Ǵٰૈځ٬௦ҔԾρޑำׇೕ߾ǹҭࢂ܈অׯచऊǴ

٬ำׇೕޑ߾অुѝ໪࿶җ౛٣཮చҹӭኧ،ӕཀǶ  

 
έȃዉݲࢸ଱ᇄ಑Ιቷݲ଱ಢᙑও׽ 

 

                                        
426 ӕຏ 402Ǵ߻ඟЎǴp.12. 
427 Ӆӕᡏచऊಃ 225చک 245చϐೕۓǶ 
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൩ኻݤࢪଣԶقǴᗨฅచऊύؒԖܴЎೕ۔ݤۓϐӜᚐࣁӭ

ϿǴ౛ፕ΢Ǵ؂΋ԋ঩୯ࣣԖ΋Տ۔ݤӧኻݤࢪଣᄆᡉځж܄߄Ǵ
428ՠᒿ๱ኻࢪ҂ٰ᏾ӝޑว৖ஒԖёૈவ15ঁ ԋ঩୯ᡂԋ20ঁ ܈

25ঁ Ǵ༈Ѹ཮ቚуݤଣޑ۔ݤΓኧǶঃऩǴ۔ݤΓኧޑᒿ๱ԋ཮

঩୯ኧቚуǴኻݤࢪଣନΑ཮ۯ՜ԋεޑӄଣቩ౛(plenary session 

of the Court)ϐѦǴӧεӭኧޑਢҹύࢂ௦ϩ৥(Chambers)ቩ౛Ƕ

ᗨฅǴ؂΋ঁ཮঩୯ӚԖ΋Տ۔ݤϐࡋڋԶقǴࢂёауமݤଣ

ޑݤӅӕᡏ࡭཮ჹᆢࢂϝࡋڋϩ৥ቩ౛ޑଣݤܭǴՠჹ܄྽҅ޑ

΋ठ܄(consistency)஥ٰ॥ᓀǶ429 

 

൩ಃ΋ቩݤଣԶقǴځᆅᗄ៾ज़ጄൎᘉεǴ౛྽ޑ۔ݤኧໆ

ᔈ၀ाКኻݤࢪଣ׳ӭǶځԛǴᆅᗄϩଛ΢Ǵಃ΋ቩݤଣࢂցᔈ

၀ԋࣁӜ಄ځჴޑȨ߃ቩݤଣȩǻ430ਥᏵݤଣൔ֋܌ගϷǴϩ৥

ଣݤࢪǴኻݤٯፓਢڐٰݤБޑኧҞቚуѸฅ཮ౢғᚐѦޑଣݤ

Յуаυفޑଣݤϐ಍΋(unity)ǴԖёૈаനಖቩݤߥΑዴࣁ

ੋǹ431ӆޣǴಃ΋ቩݤଣޑπբϩ৥٬ૈ׳όӕ᝼ᚒЬᚒϐਢҹ

๏ϒ஑཰ϯቩ౛Ƕ432 

 
(Ι) ޢ௥ວ೪Ϟও׽ 

 

ಃ΋ቩݤଣࢂցբޔࣁௗນ೜߃ޑቩݤଣ (General First 

Instance)Ǵ೭ӧDuéൔ֋ύǴගঀԜᅿቩભϐܴዴჄϩǴҹҭஒ܌

Ԗޔௗນ೜೿યܭಃ΋ቩݤଣϐᆅᗄ៾ज़ϣǶ433ᗨฅӧݤଣൔ֋

ύǴ٠ؒԖගϷኻݤࢪଣ౽ᙯډಃ΋ቩݤଣᆅᗄޑ໨ҞጄൎǴঃ

                                        
428 ӕຏ 192Ǵ೚ᝬܴǴ߻ඟЎǴ। 270ǶSee also Dué Report, pp. 46. 
429 ӕຏ 185ǴGráinne de Búrca and J.H.H. Weiler, op. cit., p.191Ƕ 
430 ӕຏ 192Ǵ೚ᝬܴǴ߻ඟЎǴ। 270Ƕ 
431 See Court’s Report, pp. 19. 
432 ӕຏ 185ǴGráinne de Búrca and J.H.H. Weiler, op. cit., p.193Ƕ 
433 ӕຏ 192Ǵ೚ᝬܴǴ߻ඟЎǴ। 270Ƕ 
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ऩਢҹໆុ࡭ቚуǴ߾ό௨ନஒ׳ӭޑᆅᗄ៾ޑ໨Ҟ౽Ҭಃ΋ቩ

ಃ232ک᝼ǴஒӅӕᡏచऊಃ230చࡌଣǶ434ӧDuéൔ֋ύΨගрݤ

చΠϐঁΓޔௗນ೜Ҭҗಃ΋ቩݤଣᆅᗄǶ435 

 

(Π) ӑ՗ຘؚ᠌Ϟও׽ 

 

ᜢܭӃՉຊ،ׯޑࡋڋॠǺᔈᒑޕӚԋ঩୯ݤଣᅰໆ፾Ҕኻ

ᡏݤೕጄǴ٠аኻݤࢪଣϐှញ٩ࣁᘜǹჹܭόѸाϐӃՉຊ،

ϐගଆǴٯӵόԋዕ܈҂ྗഢֹ᏾ϐගଆǴࢂ܈໻౐ੋڀډᡏݤ

ೕ፾ҔǴԶคှញϐѸाޣǴᔈᅰໆᗉխǶ436Craig௲௤׳຾΋؁

ᘜયݤଣൔ֋ک Duéൔ֋܌ගϷޑӃՉຊ،៾ϐঅׯǴεठ᏾౛

раΠ൳ᗺׯॠǺ437 

 

1. ፟ϒ཮঩୯ݤଣӃՉຊ،៾ϐज़፟ڋϒ཮঩୯ݤଣӃՉຊ،៾ϐज़፟ڋϒ཮঩୯ݤଣӃՉຊ،៾ϐज़፟ڋϒ཮঩୯ݤଣӃՉຊ،៾ϐज़ڋǺǺǺǺԜᗺӧٿҽൔ֋ύ೿

୲،ϸჹज़ڋӃՉຊ،ޑБݤᘉ஭ډӅӕᡏచऊಃѤጓԖᜢ

ᛝ᛾ǵ׈ៈǵ౽҇฻࣬ᜢΓ঩౽୏ԾҗϐሦୱǴԶԖᜢಃѤ

ጓϐ፾ҔǴӧӅӕᡏݤಃ 234చύΨբΑঅ҅ǹ 

 

2. ၸ ᘠ ᐒ ڋ ޑ ௦ Ҕၸ ᘠ ᐒ ڋ ޑ ௦ Ҕၸ ᘠ ᐒ ڋ ޑ ௦ Ҕၸ ᘠ ᐒ ڋ ޑ ௦ Ҕ (The Introduction of a Filtering 

Mechanism)ǺǺǺǺࣁΑफ़եӃՉຊ،ਢޑኧໆǴٯӵǺёаਥᏵ

ਢҹϐཥᑉǵፄᚇ܈܄ख़ा܄բࣁၸᘠޑᐒڋǴ܈җ཮঩୯

 ଣගрჹӃՉຊ،ୢᚒϐှเǹݤ

 

3. ௤ϒಃ΋ቩݤଣ଺рӃՉຊ،ϐᆅᗄ៾௤ϒಃ΋ቩݤଣ଺рӃՉຊ،ϐᆅᗄ៾௤ϒಃ΋ቩݤଣ଺рӃՉຊ،ϐᆅᗄ៾௤ϒಃ΋ቩݤଣ଺рӃՉຊ،ϐᆅᗄ៾(Conferral on the 

CFI of Jurisdiction to Give Preliminary Rulings)ǺǺǺǺ೭ஒ٬ள

                                        
434 See Court’s Report, pp. 19-20; andӕຏ 185ǴGráinne de Búrca and J.H.H. Weiler, op. cit., p.193Ƕ 
435 Ibid., Gráinne de Búrca and J.H.H. Weiler, op. cit., p.194Ƕ 
436 ӕຏ 192Ǵ೚ᝬܴǴ߻ඟЎǴ। 270ǶSee also Dué Report, pp. 14-17. 
437 ӕຏ 185ǴGráinne de Búrca and J.H.H. Weiler, op. cit., pp.195-210Ƕ 
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ගҬಃ΋ቩݤଣϐӃՉຊ،ਢǴനࡕΨӧಃ΋ቩݤଣբ่ਢǹ 

 

4. ϩ៾ޑљݤᐒᄬϐ೛ҥϩ៾ޑљݤᐒᄬϐ೛ҥϩ៾ޑљݤᐒᄬϐ೛ҥϩ៾ޑљݤᐒᄬϐ೛ҥ(The Creation of Decentralized 

Judicial Bodies)ǺǺǺǺҭջӧӚ཮঩୯ӧځሦβᆅᗄϣࡌҥ΋ঁ

ॄೢೀ౛ӃՉຊ،ޑљݤᐒᄬǶ 

 

಑Π࿽ ѻ඼నघϞ׽८ 
 

2003ԃ2Д҅ԄғਏޑѭථచऊǴЬाӧှ،ۅߓථ੝Ϗచ

ऊ—Ψࢂଭථࠟլచऊϐቚঅހ—ፏӭᝌԶ҂،ϐᐒᄬ೛ीᆶ،

฼ำׇୢᚒǶ438ځύଞჹኻࢪӅӕᡏљݤᡏڋϐ่ᄬׯ܄ॠԖа

Π൳ঁख़ᗺǺ439 

 

൦ȃۢݲΡኵቨёᇄӈ෈Ϟ፡ᐌ 
 

ਥᏵ΢ॊԖᜢኻݤࢪଣᆶಃ΋ቩݤଣಔᙃϐঅࡌׯ᝼Ǵଞჹ

ǴӅӕᡏచऊಃ221ࡕଣΓኧᆶҺයϐፓ᏾Ǵ࿶ѭථచऊঅ҅ݤ

చೕۓኻݤࢪଣҗ؂΋཮঩୯рҺ΋Ӝ۔ݤಔԋǴ۔ݤᆶᕴ៏۔

(Advocate General)440ϐၗ਱΋ኬڀό৒࿼ᅪϐᐱҥ܄ǴЪӧځҁ

୯ᏼҺനଯљݤᙍՏ܈ϦᇡϐڑຫݤᏢΓγǶ441ኻݤࢪଣচ߾΢

җ8Ӝᕴ៏۔ᇶ՘Ǵځᙍೢڐࢂշቩ౛ݤଣڙ܌౛ޑਢҹǴҭջς

                                        
438 ᙔҏࡾǴ҇୯ 93ԃǴȤኻ࿉ѭථచऊຑ݋ȥǴȠୢᚒᆶࣴزȡǴಃ Ǵಃڔ43 4 යǴ। 74ǶSee also 
G. Falkner and M. Nentwich, “The Amsterdam Treaty: The Blueprint for the Future Institutional 
Balance?” in K. Neunreither and A. Wiener eds., European Integration After Amsterdam (Oxford, U.K.: 
Oxford University Press, 2000), pp. 33-35 
439 ЦੀሑǴ҇୯ 93ԃǴȠவѭථచऊ࣮ኻࢪᖄ࿉ޑᡂᎂȡǴՉࡹଣ୯ࣽ཮ံշ஑ᚒࣴزीฝԋ݀
ൔ֋Ǵ। 12-13&। 25-27Ƕ 
440 ୯ϣЎ᝘Ԗޑᙌ᝿ࣁǺᔠჸ۔ǵᇶ՘۔ݤǵᒌ၌ᔠჸ܈۔՘ቩ۔฻ӭᅿ᝿ݤǶӧኻݤࢪଣᡏ
 ৥(The European Union Civil ServiceݤଣѦǴۘԖኻ࿉Ϧ୍঩ݤଣǵಃ΋ቩݤࢪϣǴନΑኻس
TribunalǴ܈ᆀኻ࿉Ў۔ቩղ৥)аϷځд஑ݤߐ৥(the specialized judicial panels)Ƕӕຏ 209ǴഋШ
݇Ǵ߻ඟЎǴ। 33Ƕ 
441 ECచऊಃ 223చǶӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 207Ƕ 
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ֹӄᐱҥϦ҅ϐᄊࡋගрࡓݤ௢౛ཀـਜ(reasoned submissions)

аୖ۔ݤٮԵϐǶ 

 

ฅԶǴಃ΋ቩݤଣ٠ค೛தҺᕴ៏۔ǴԶࢂЀځଣϣϐ۔ݤ

৥ҭค೛ᕴ៏ݤߐ஑ک৥ݤǴќѦǴϦ୍঩۔ᒧрٰᏼҺᕴ៏ࡷ

ࢪϐǴՠϝё٩ኻۓΓኧҗӅӕᡏచऊಃ222చೕ۔Ƕᗨฅᕴ៏۔

ᆶᕴ۔ݤଣϐፎ؃ٰቚуΓኧǴ୤໪࿶౛٣཮΋ठ،೯ၸǶԶݤ

ԋ঩ύ۔ݤҗߏଣଣݤࢪඤ೽ϩǴԶኻ׳ϐҺය6ԃǴ؂3ԃ۔៏

ϕᒧǴҺ3ځԃǴёೱҺǶ٠ЪǴ٩ᏵӅӕᡏచऊಃ224చϐೕۓǴ

ಃ΋ቩݤଣҗӚ཮঩୯ԿϿ΋Ӝ۔ݤಔԋǴಃ΋ቩݤଣ۔ݤҺය6

ԃǴ؂3ԃ׳ඤ೽ϩ۔ݤǴಃ΋ቩݤଣଣߏҗ۔ݤύϕᒧǴҺ3ځ

ԃǴёೱҺǹኻݤࢪଣᆶಃ΋ቩݤଣ೿ёख़ཥҺڮଏᙍϐ۔ݤǶ442 

 

ຯȃዉݲࢸ଱Ѕ಑Ιቷݲ଱᠌೰Ϸ଩Ϟনࠌᇄೣጒ 
 

Ӣࣁಃ΋ቩݤଣϐᆅᗄ៾ϩଛ٠҂ܴӈܭచऊύǴᏤठӦՏ

όܴዴǴ܌аӧѭථచऊঅुύǴନΑஒಃ΋ቩݤଣ៾ೢܴӈӧ

చऊϣ৒ǴΨᘉεΑಃ΋ቩݤଣჹܭ΋૓ນ೜ϐᆅᗄ៾Ƕඤѡ၉

ᇥǴਥᏵӅӕᡏచऊಃ225చϐೕۓǴಃ΋ቩݤଣ൩ಃ230చϐค

ਏϐນǵಃ232చϐόբࣁϐນǵಃ235చཞ্፝ᓭϐນǵಃ236

చӅӕᡏᆶځᙍ঩໔ϐນǵаϷಃ238చࠨऊޑҸຊ฻Ǵӧນ೜ک

ำׇ΢ڀԖቩ౛ᆶຊղϐᆅᗄǴନΑᗧឦܭљݤ৥܈ኻݤࢪଣೕ

കύೕۓҗኻݤࢪଣᆅᗄϐਢҹϐѦǶ443 

 

ќѦǴѭථచऊஒཥቚϐඵች଄ౢ៾ሦୱǴ፟ϒኻݤࢪଣ࣬

                                        
442 ӕຏ 438ǴЦੀሑǴ߻ඟਜǴ। 26ǹഋ᜽ীǴ2008ԃǴȠኻࢪӅӕᡏݤᏤ᠐ȡǶѠчǺϖࠄკ
ਜϦљǴ। 120Ƕ 
443 ӕ΢ຏǴഋ᜽ীǴ߻ඟਜǴ। 206-216ǹӕຏ 415Ǵླྀ๮ᗶǴ߻ඟਜǴ। 141Ƕ 
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྽ำࡋጄൎϐᆅᗄǴҭջኻݤࢪଣёа೛ҥ੝ձݤ৥ٰቩࢗಃ΋

ቩݤଣڙ౛Ԝᜪϐ੝ਸਢҹǶჹܭচឦܭኻݤࢪଣ៾ज़ϐӃՉຊ

،Бय़Ǵѭථచऊ፟ϒಃ΋ቩݤଣ೽ϩϐӃՉຊ،៾Ǵջӧ੝ۓ

ጄൎϣǴಃ΋ቩݤଣჹܭӅӕᡏచऊಃ234చϐӃՉຊ،ڀԖቩ౛

ᆶ،ۓϐᆅᗄǶঃऩಃ΋ቩݤଣᇡ܌ځࣁբϐຊۓ཮ቹៜӅӕᡏ

ϐ಍΋܄ᆶ΋ठ܄Ǵ߾໪ஒਢҹ౽ᙯኻݤࢪଣǶ444 

 

୤ȃཱི೩ܖ৳ݲσݲ৳Ȃӵ҆ौ௑ݷήоȶӒ଱ݲ৳ȷ

ቷ౩ਰӇ 
 

ਥᏵኻࢪӅӕᡏచऊಃ221చǴኻݤࢪଣਥᏵݤځଣೕകڋ܌

ಔԋӄۓଣҭள٩ೕകϐೕݤࢪ৥Ǵኻݤε܈৥ݤಔԋ߾ϐೕۓ

ଣݤ৥Ƕ445Ԝ໨ཥ೛ݤ৥܈εݤ৥Ǵ٠ЪӧѸाޑ௃ݩΠаӄ৥

ଣಔᙃϐୢݤଣᆶಃ΋ቩݤࢪΑှ،ኻࣁࢂБԄቩ౛ਢҹǴҭޑ

ᚒǶӕਔࣁΑှ،ޔௗນ೜ϐୢᚒǴӧѭථచऊύၨڀԖཀကϐ

่ᄬ܄অ҅ࢂǴಃ΋ቩݤଣளߕ೛ཥޑљݤ৥(judicial panels) Ǵ

ௗঁڙΓޔௗນ೜ǴӵၶୢࡓݤᚒǴ߾ё΢ນԿಃ΋ቩݤଣǴ446Ъ

љݤ৥ᗧឦܭಃ΋ቩݤଣᆅᗄǶ 

 

љݤ৥ϐԋ঩ᔈڀഢᐱҥ܄ᆶԖᏼҺљݤᙍՏૈΚϐΓύᒦ

ᒧǴ࿶౛٣཮а΋ठ،БԄӕཀࡕҺڮϐǶ447Ъ٩Ᏽಃ225aచǴ

љݤ৥ϐղ،Ǵज़ୢࡓݤᚒǴ٩ྣ܈೛࿼љݤ৥ϐ،ܴۓЎೕۓ

٣ჴୢᚒҭள΢ນޣǴளӛಃ΋ቩݤଣගଆ΢ນǶ448׳຾΋؁ٰ

࣮Ǵಃ΋ቩݤଣΞӢచऊಃ225చಃ2໨ϐೕۓǴჹљݤ৥΢ນϐ

                                        
444 ӕຏ 438ǴЦੀሑǴ߻ඟਜǴ। 26Ƕ 
445 ӕ΢ຏǴ߻ඟਜǴ। 25ǶΞـӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 206Ƕ 
446 ӕຏ 2Ǵ໳଻ঢ়Ǵ߻ඟਜǴ। 372-373Ƕ 
447 ӕຏ 438ǴЦੀሑǴ߻ඟਜǴ। 27Ƕ 
448 ӕຏ 17ǴЦੀሑǴ߻ඟਜǴ। 209Ƕ 
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ਢҹऩຑ՗ԖӒ্Ӆӕᡏݤϐ΋ठ܄ᆶ಍΋܄ਔǴኻݤࢪଣ໪ٯ

ѦӦуаቩࢗǴவύҭё࣮рኻࢪљݤᆅᗄϐቫભᜢ߯Ƕ 

 

ဓȃዉݲࢸ଱ுငዉ࿗౩ོٱоనӇӻኵؚПԒۡڙ

แࠌೣו 
 

२ӃࣁΑှ،ኻݤࢪଣᙌ᝿ϐୢᚒǴ໪ቚуᙌ᝿کᔅԆນ೜

୍ܺΓ঩ǴӢԜ౛٣཮ӕཀቚуኻݤࢪଣႣᆉǴаЍбນ೜ᇶշ

Ǵѭථచऊஒচҁ໪а౛٣཮Ȩ΋ޣᙌ᝿ϐ࣬ᜢ຤ҔǶӆک୍ܺ

ठ،ȩϐБԄঅׯኻݤࢪଣำׇݤϐೕۓǴঅࣁׯӅӕᡏచऊಃ

223చೕۓϐаȨచҹӭኧ،ȩБԄঅׯນ೜ำׇݤǶѭථచऊ׳

຾΋؁ೕܭۓӅӕᡏచऊಃ224చ፾Ҕܭಃ΋ቩݤଣǴаϷޑಃ

225aచϐљݤ৥ϐນ೜ำׇೕ߾Ƕ 

 

ӂȃӑ՗ຘؚแוϞওғ 
 

٣ჴ΢ǴӅӕᡏచऊಃ234చϐӃՉຊ،ޑ೽ϩǴӧѭථଯঢ়

཮ύߚ٠аঅׯచЎޑБԄٰׯ๓ǴѝࢂଞჹԖ៾ቩ౛ӃՉຊ،

ำׇϐᐒᜢ଺ᆅᗄ៾ޑᘉεǶඤقϐǴಃ΋ቩݤଣӧԜԛঅु໨

ҞύᘉεᏱԖႣӃຊ،ϐນ೜ᆅᗄǴਥᏵӅӕᡏచऊಃ225చಃ3

໨ϐೕۓǴಃ΋ቩݤଣӧ੝ۓጄൎϣǴჹܭ཮঩୯ගፎှញϐݾ

᝼ǴᏱԖಃ234చ܌ೕۓӃՉຊ،ϐቩ౛ᆶຊղᆅᗄ៾Ƕ 

 

ঃऩಃ΋ቩݤଣᇡࣁගፎӃՉຊ،ϐਢҹຊ،่݀཮ቹៜӅ

ӕᡏݤϐ΋ठ܈܄಍΋܄Ǵ߾ಃ΋ቩݤଣ൩໪ஒ၀ਢҹᙯҬኻࢪ

ଣೕऊಃ62చೕݤࢪ٩Ᏽኻ۔ଣᕴ៏ݤଣቩ౛ຊ،ϐǶಃ΋ቩݤ

Ԗཞ্ਔǴݤჹӅӕᡏࣁᇡࡕ،౛ϐӃՉຊڙ܌ଣݤ၀ࢗǴቩۓ
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ᔈҬҗኻݤࢪଣຊ،ǴЪኻݤࢪଣᔈаᆙ࡚ำׇբрຊ،Ƕ449 

 

಑έ࿽ ѻ඼నघϞ׽८ԙਝ 
 

Ԝλ࿯Ьाᔠຎѭථచऊঅ҅ࡕǴԖᜢኻݤࢪଣǵಃ΋ቩݤ

ଣکኻ࿉Ϧ୍঩ݤଣӧ᏾ঁኻࢪӅӕᡏљݤᡏسၮբΠϐԋਏǶ

२Ӄाᔠຎࢂޑѭථచऊঅ҅ࡕǴಃ΋ঁԋҥޑ੝ձљݤ৥Ǵջ

ኻ࿉Ϧ୍঩ݤ৥(European Union Civil Service Tribunal, CST)Ƕ450

٩Ᏽ΢ॊ4-7߄ک4-6߄Ǵவ2000ԃ2005ډԃޑኧᏵٰ࣮Ǵ؂ԃග

Ҭډಃ΋ቩݤଣޑཥਢҹኧύǴϦ୍঩ນ೜ਢҹໆऊэཥਢҹኧ

ݤၮբϐኻ࿉Ϧ୍঩ۈԜԵໆǴ2005ԃ12Д໒ܭѰѓǴ୷%27ޑ

৥ჹܭ෧Ͽಃ΋ቩݤଣϐॄᏼᔈ၀཮ԖᔅշǶӵ4-8߄ϐኧᏵǴ

2006ԃࢂϦ୍঩ݤ৥ಃ΋ԛӄԃၮբǴಃ΋ቩݤଣவٗ΋ԃଆԖ

ᜢӅӕᡏᙍ঩ນ೜ϐਢҹ൩ѝഭ1Կ2ҹǶ 

 

 

 

 

 

 

 

 

 

 

                                        
449 Declaration No. 15 to The Final Act of the IGC on Art.225 of the Treaty Establishing the European 
Community, 2001, OJ C80/1, p. 80. 
450 Council Decision 2004/752/EC, Euratom, of 2 November 2004 establishing the European Union 
Civil Service Tribunal, OJ L 333, 9.11.2004, p. 7.  
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߄ 4-6Ǻಃ΋ቩݤଣ451ນ೜Ϸѳ֡ນ೜ਔ໔ (வ 1999ԃډ 2005

ԃ) 

ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔(аДीᆉаДीᆉаДीᆉаДीᆉ) ԃԃԃԃ ཥਢҹཥਢҹཥਢҹཥਢҹ

(new 

cases) 

ςຊ،ਢҹςຊ،ਢҹςຊ،ਢҹςຊ،ਢҹ

(completed 

cases) 

҂ຊ،ਢ҂ຊ،ਢ҂ຊ،ਢ҂ຊ،ਢ

ҹҹҹҹ(cases 

pending) 
ኻ ࿉ኻ ࿉ኻ ࿉ኻ ࿉ ᙍᙍᙍᙍ

঩ນ೜঩ນ೜঩ນ೜঩ນ೜ 

ඵች଄ౢඵች଄ౢඵች଄ౢඵች଄ౢ

៾ນ೜៾ນ೜៾ນ೜៾ນ೜ 

ځ д ᜪځ д ᜪځ д ᜪځ д ᜪ

ࠠນ೜ࠠນ೜ࠠນ೜ࠠນ೜ 

1999 384 659 732 17 8.6 12.6 

2000 398 343 787 15.6 9.1 27.5 

2001 345 340 792 18.7 16.4 20.7 

2002 411 331 872 17.4 19.5 21 

2003 466 339 999 17.9 15.8 21.5 

2004 536 361 1174 19.2 17.3 22.6 

2005 469 610 1033 19.2 21.1 25.6 

ၗ਑ٰ ǺྍStatistics concerning the judicial activity of the CFI, Annual Report 2005 of 

ECJ. 

http://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/st05cr_2

008-09-29_11-46-26_259.pdf (visited on 2011.04.30). See also, Anthony 

Arnull, The European Union and its Court of Justice, 2nd ed., 2006, 

Oxford University Press, p. 140. 

 

߄ 4-7Ǻಃ΋ቩݤଣཥਢҹ(New cases)ϐນ೜ᜪࠠ (வ 2000ԃډ

2005ԃ) 

 2000 2001 2002 2003 2004 2005 

ኻ࿉ኻ࿉ኻ࿉ኻ࿉ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ 111 110 112 124 146 151 

ඵች଄ౢ៾ນ೜ඵች଄ౢ៾ນ೜ඵች଄ౢ៾ນ೜ඵች଄ౢ៾ນ೜ 34 37 83 100 110 98 

 дᜪࠠນ೜ 242 180 198 214 240 193ځдᜪࠠນ೜ځдᜪࠠນ೜ځдᜪࠠນ೜ځ

੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜ 11 18 18 28 40 27 

ᕴीᕴीᕴीᕴी 398 345 411 466 536 469 

ၗ਑ٰྍǺStatistics concerning the judicial activity of the CFI, Annual Report 2005 

of ECJ. 

                                        
451 ӢࣁȠٚථҁచऊȡࢂӧ 2009ԃ 12Д 1 ВωғਏǴӢԜԜ࿯Ԗᜢಃ΋ቩݤଣϐ߄਱ࣣᆢ࡭

ҔȨಃ΋ቩݤଣȩϐᙑᆀǶӧΠ΋࿯ԖᜢȠٚථҁచऊȡϐঅׯԋਏਔǴ߄ځ਱ωࣁׯȨද೯ݤ

ଣȩϐӜᆀǶ 
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http://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/st05cr_2

008-09-29_11-46-26_259.pdf (visited on 2011.04.30). 

 

߄ 4-8Ǻಃ΋ቩݤଣཥਢҹ(New cases)ϐນ೜ᜪࠠ (வ 2005ԃډ

2009ԃ) 

 2005 2006 2007 2008 2009 

ኻ࿉ኻ࿉ኻ࿉ኻ࿉ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ 151 1 2 2 -- 

ඵች଄ౢ៾ນ೜ඵች଄ౢ៾ນ೜ඵች଄ౢ៾ນ೜ඵች଄ౢ៾ນ೜ 98 143 168 198 207 

 дᜪࠠນ೜ 193 244 296 305 246ځдᜪࠠນ೜ځдᜪࠠນ೜ځдᜪࠠນ೜ځ

੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜ 27 34 29 87 84 

΢ນ΢ນ΢ນ΢ນ -- 10 27 37 31 

ᕴीᕴीᕴीᕴी 469 432 522 629 568 

ၗ਑ٰ Ǻྍ“Statistics of judicial activity of the General Court”, Annual Report 2009 of 

ECJ, 

http://curia.europa.eu/jcms/upload/docs/application/pdf/2010-03/ra09_pro

visoire_tribunal_stat_en.pdf (visited on 2011.06.05) 

 

ӢࣁǴӧ2005ԃ Ǵۭಃ΋ቩݤଣᕴӅ౽Ҭ130ঁ ਢҹǴځύ117

ঁਢҹډኻ࿉Ϧ୍঩ݤ৥ǴаϷ13ঁ ਢҹޔௗӛϦ୍঩ݤ৥ගଆ

ນ೜(ӵ4-9߄)Ƕ452࣬ၨ2005ܭԃ҂౽ҬӅӕᡏᙍ঩ນ೜ਢԿϦ୍

঩ݤ৥а߻ǴϦ୍঩ນ೜ਢޑѳ֡ϯ຤ਔ໔ࢂӧ17ঁД19ঁډ

ДǴՠӧ౽ҬډϦ୍঩ݤ৥ࡕǴٯӵӧ2007ԃਔޑѳ֡ນ೜ਔ໔

༾Ԗ෧եԿ13.2ঁั߾ ДǴځύаղ،(judgment)่ ਢޑਔ໔޸຤

16.9ঁ ДǴԶаڮз(order)่ ਢω޸຤10.3ঁ Дǹ೭К੮ӧಃ΋ቩ

࿶ਔ32.7ঁ܌ଣೀ౛Ӆӕᡏᙍ঩ນ೜ਢݤ Д(ӵ4-10߄)ाϿΑ೚

ӭǶ 

                                        
452 See “Statistics concerning the judicial activity of the Civil Service Tribunal”, Annual Report 2006 
of ECJ, p. 211. 
http://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/06_fonc_stat_2008-09-29_13-34-46_9
08.pdf  
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߄ 4-9Ǻኻ࿉Ϧ୍঩ݤ৥(CST)ນ೜Ϸѳ֡ນ೜ਔ໔ (வ 2005ԃډ

2009ԃ) (ຏ) 

ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔(аДीᆉаДीᆉаДीᆉаДीᆉ) 

(ςຊ،) 

ղ،

(judgments) 

(ςຊ،) 

ڮ з

(orders) 

ᕴ ѳ ֡ ਔ

໔ 

ԃԃԃԃ ཥਢ

ҹ

(new 

cases) 

ςຊ،ਢ

ҹ

(completed 

cases) 

҂ຊ،

ਢҹ 

(cases 

pending) 

ҹኧҹኧҹኧҹኧ ਔ໔ਔ໔ਔ໔ਔ໔ ҹኧҹኧҹኧҹኧ ਔ໔ਔ໔ਔ໔ਔ໔ ҹኧҹኧҹኧҹኧ ਔ໔ਔ໔ਔ໔ਔ໔ 

2005 130 -- 130 -- -- -- -- -- -- 

2006 148 50 228 -- -- -- -- -- -- 

2007 157 150 235 66 16.9 84 10.3 150 13.2 

2008 111 129 217 68 19.7 61 14 129 17 

2009 113 155 175 73 18.6 82 11.9 155 15.1 

ၗ਑ٰྍǺ“Statistics of judicial activity of the General Court”, Annual Report 

2005~2009 of ECJ. http://curia.europa.eu/jcms/jcms/Jo2_11035/ (visited 

on 2011.06.05) 

(ຏ) ΢ॊϐ಍ीኧӷ(gross figures)ж߄ਢҹᕴኧǴ٠όх֖ङඳ࣬՟ϐӝٳນ೜

ਢҹ(joinder cases)Ƕ 

 

ཥਢҹޑ৥ݤ2009ԃගҬϦ୍঩کǴ2008ԃࢂޑཀݙॶள׳

ኧᡉฅК2007ԃϿΑ೚ӭ(ӵ4-9߄)ǴԖ೭ኬ่݀ޑǴځфമᔈ၀

 Бයт(Official Journal of the European۔2007ԃ8Д29Вኻ࿉ϐࢂ

Union)܌Ϧթϐኻ࿉Ϧ୍঩ݤ৥ϐำׇೕ߾(Rules of Procedure of 

the European Union Civil Service Tribunal)ԖᜢǴ٠ӧ2007ԃ11Д1

В҅ԄჴՉǶ453ќѦǴ2009ԃҭܴᡉӦ࣮ډኧᏵޑ຾؁ǴٯӵǺ

Ϧ୍঩ݤ৥155ҹᕴ่ਢኧǴК2008ԃ129ޑҹٰޑӭǹՠ2009ԃ

ѳ֡ޑນ೜ਔ໔15.1ঁࢂ ДǴࠅКѐԃ17ঁޑ ДϿǴ೭ΨᡉҢр

љݤ৥ޑ೛ҥჹಃ΋ቩݤଣࢂշ੻ޑǴΨૈ׳ගϲࡓݤນ೜ޑਏ

౗Ƕ 

                                        
453 ਥᏵኻ࿉Ϧ୍঩ݤ৥ϐำׇೕำಃ 121చǴӧԜำׇೕ߾ႧѲВයࡕΟঁДǴ҅ԄғਏǶRule 
of Procedure of the European Union Civil Service Tribunal of 25 July 2007, OJ L225, 2007, p.1.  
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߄ 4-10Ǻಃ΋ቩݤଣນ೜Ϸѳ֡ນ೜ਔ໔ (வ 2005ԃډ 2009ԃ)  

ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔(аДीᆉаДीᆉаДीᆉаДीᆉ) (ຏ) ԃԃԃԃ ཥਢҹ

(new 

cases) 

ςຊ،ਢ

ҹ

(completed 

cases) 

҂ຊ،

ਢҹ

(cases 

pending) 

ኻ ࿉ ᙍ ঩

ນ೜ 

ඵ ች ଄ ౢ

៾ນ೜ 

ځ д ᜪ ࠠ

ນ೜ 

2005 469 610 1033 19.2 21.1 25.6 

2006 432 436 1029 24.8 21.8 27.8 

2007 522 397 1154 32.7 24.5 29.5 

2008 629 605 1178 38.6 20.4 26 

2009 568 555 1191 52.8 20.1 33.1 

ၗ਑ٰྍǺ “Statistics of judicial activity of the General Court”, Annual Report 2009 

of ECJ. 

http://curia.europa.eu/jcms/upload/docs/application/pdf/2010-03/ra09_pr

ovisoire_tribunal_stat_en.pdf (visited on 2011.06.05) 

(ຏ )΢ॊѳ֡ນ೜ਔ໔಍ी٠҂х֖҂х֖҂х֖҂х֖Ǻύ໔ຊ، ᖏਔຊ،Ǵ܈) interlocutory 

judgment);੝ਸำׇǹ٩Ᏽኻݤࢪଣکಃ΋ቩݤଣ(౜ࣁׯεቩݤଣ܈ද೯ݤଣǴ

General Court)ᆅᗄ៾ϩଛϐঅुǴኻݤࢪଣ܌ගҬϐਢҹǹаϷኻ࿉Ϧ୍঩ݤ৥

໒ۈၮբࡕǴಃ΋ቩݤଣ܌ගҬϐਢҹǶ 

 

ନΑ 2005 ԃӧಃ΋ቩݤଣᆅᗄΠ೛ҥኻ࿉Ϧ୍঩ݤ৥ቩ౛

ٰቩ౛ԖᜢӅӕᡏᙍ঩ϐນ೜ਢҹǴܴᡉफ़եಃ΋ቩݤଣӧԜ໨

Ҟ΢ϐਢҹໆ(ӵ߄ 4-8)ǹӧ 2004ԃਔǴҭӢࣁኻᡏᘉεǴཥу

Ε 10ঁ཮঩୯Ǵό໻ࣁኻݤࢪଣᆶಃ΋ቩݤଣӚቚబ 10ՏғΚ

ΨቚуԿقᇟޑǴນ೜۔ݤै 21ᅿᇟقǴځύ 20ᅿ۔Бᇟکང

ᅟើᇟǶ454ќѦǴӢࣁѭථచऊᘉεಃ΋ቩݤଣჹޔௗນ೜ϐᆅ

                                        
454 Council Decision of 19 April 2004, Amending Article 35(1) and (2) of the Rules of Procedure of the 
Court of First Instance of the European Communities, (2004/406/EC, Euratom), OJ 2004 L132, p.3. ਥ
Ᏽಃ΋ቩݤଣำׇೕ߾ಃ 35చಃ 1 ໨ϐೕۓǴ೭ 21ᅿᇟقϩձࣁǺ௘լᇟ(Czech)ǵϏഝᇟ
(Danish)ǵ಻ើᇟ(Dutch)ǵमᇟ(English)ǵང؅ѭ٥ᇟ(Estonian)ǵ޹ើᇟ(Finnish)ǵݤᇟ(French)ǵ
ቺᇟ(German)ǵ׆ᛪᇟ(Greek)ǵӎУճᇟ(Hungarian)ǵངᅟើᇟ(Irish)ǵကεճᇟ(Italian)ǵ܎ಥ
ᆢ٥ᇟ(Latvian)ǵҥഏۗᇟ(Lithuanian)ǵଭᅟдᇟ(Maltese)ǵݢើᇟ(Polish)ǵဟ๻Уᇟ
(Portuguese)ǵථࢶҵլᇟ(Slovak)ǵථࢶᆢѭ٥ᇟ(Slovene)ǵՋ੤Уᇟ(Spanish)ڂྷ܈ᇟ(Swedish)Ƕ 
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ᗄ៾Ǵኻݤࢪଣ߾ஒ҂ֹԋਜय़ำׇ(written procedure)ϐਢҹ౽

Ҭډಃ΋ቩݤଣǴځύεӭኧࢂԖᜢ୯ৎံշ(State aid)کኻࢪၭ

཰ᇶᏤᆶߥ᛾୷ߎ(European Agriculture Guidance and Guarantee 

Fund)ϐਢҹǶ 

 

வ߄ 4-6ёޕǴԾ 2000ԃډ 2004ԃǴಃ΋ቩݤଣ؂ԃֹԋ

ຫٰຫࠅཥਢҹኧޑଣݤΟԭӭҹǴՠගҬࢂນ೜ਢҹѳ֡೿ޑ

ӭǴவ 2000ԃޑ 398ҹډ 2004ԃޑ 536ҹǴӢԜΨ٬ளಃ΋ቩ

ਢҹӧޑ،ଣಕᑈ҂ղݤ 2004ԃਔଯၲ 1174ҹǶӆޣǴӢࣁᘉ

εᆅᗄ៾ޑᜢ Ǵ߯ಃ΋ቩݤଣޑཥ຾ਢҹவ 2005ԃϐ 469ҹ೴ԃ

ቚуډ 2009ԃޑ 568ҹ(ӵ߄ 4-10)ǶᗨฅǴவ 2006ԃ໒ۈಃ΋

ቩݤଣஒӅӕᡏᙍ঩ນ೜౽ҬϦ୍঩ݤ৥ቩ౛Ǵՠࢂӧඵች଄ౢ

៾ǵځдᜪࠠນ೜ǵ੝ձำׇນ೜کҗљݤ৥΢ນԿಃ΋ቩݤଣ

ϐ΢ນਢҹ೿ࢂቚуǶ 

 

җܭኻ࿉Ϧ୍঩ݤ৥ϐ೛ҥǴ٬ளኻݤࢪଣଞჹϦ୍঩ݤ৥

ϐ،ۓ΢ນԿಃ΋ቩݤଣϐำׇೕ߾଺Αঅ҅Ǵ455ӢԶவ 2006

ԃଆ΢ນԿಃ΋ቩݤଣޑਢҹவ 10ҹቚуډ 2009ԃޑ 31ҹǶջ

ݤཥࣁӢࢂᖿ༈ǴՠޑԖቚуࢂਢҹᕴᡏٰ࣮ᗋޑଣݤಃ΋ቩߡ

ǴځǶЀׯ๓ນ೜ำׇਏ౗ϐঅׯуΕǴаϷՔᒿԖᜢޑԋ঩۔

ӧ 2003ԃਔǴ౛٣཮ଞჹׯ๓ၠࣚݾ᝼(cross-border disputes)ϐ

љݤ௱ᔮ(legal aid)ǴԶႧѲ೛ҥനλӅӕೕ߾ϐำׇࡰзǴٯӵ

Ԗᜢ҇ک٣୘཰ϐୢᚒ(civil and commercial matters)ǴՠόᘉϷิ

ԏǵᜢิ܈Չୢࡹᚒ(revenue, customs or administrative matters)Ƕ

ќѦǴ٩Ᏽಃ΋ቩݤଣำׇೕ߾ಃ 76aచϐೕۓǴග֋ޣ(applicant)

ࣁᇡ۔ଣϐນ೜Ǵऩ࿶җᕴ៏ݤගፎಃ΋ቩ܌೏֋(defendant)܈

                                        
455 Amendment to the Rules of Procedure of the Court of First Instance, adopted on 12 October 2005, 
O.J. L298, 15.11.2005, p. 1. 
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Ԗ੝ਸᆙ࡚ϐޣݩރǴёа௦Ҕуזำׇ(expedited procedure)ೀ

౛Ƕ456 

 

ਢኧໆёа᛾ܴԖε൯่ځນ೜ਏ౗வޑଣݤԶǴಃ΋ቩࡺ

ගϲǴٯӵ 2005 ԃޑ 610 ҹ่ਢኧໆКѐԃ 361 ҹගϲஒ߈

60%Ǵջ٬ѳ֡ޑນ೜ਔ໔٠ؒԖ࣬ৡӭϿǶᗨฅӵԜǴՠவ߄

4-10ٰ࣮Ǵ2005ԃډ 2009ԃޑཥਢҹኧᗨԖܴᡉቚу೚ӭǴ่

ਢኧໆεठ΢ΨࢂගϲރޑᄊǴՠࢂჹܭᝌԶ҂،ϐਢҹኧϝ൩

ຬၸ΢ίҹǴ೭ΨᡉҢಃ΋ቩݤଣϝԖׯځ๓ᆶոΚޜޑ໔Ƕ 

 

ӆޣǴӵӕಃ΋ቩݤଣǴኻݤࢪଣΨӢࣁኻ࿉ᘉεϐᜢ߯Զ

уΕཥޑғΚैǴ٠Ъவಔᙃቫભٰ࣮ǴӢ۔ݤࣁΓኧቚуǴ٬

ள ኻ ࢪ ݤ ଣ ё а у ೛ ΋ ঁ ϖ Տ ݤ ۔ ϐ ϩ ৥ (five-judges 

Chamber)ǹӢԜǴኻݤࢪଣ౜Ԗϐϩ৥ኧԖϤঁǴಃ΋ډಃΟࣁ

5 Տ۔ݤϐݤ৥ǴԶಃѤډಃϤࣁ 3 Տ۔ݤϐݤ৥Ƕ׳຾΋؁Զ

ፕǴӵ߄ ଣ่ਢϐኧໆ(net figures)ऩхݤࢪҢǴ2009ԃኻ܌4-11

֖ӝٳນ೜(joinder of cases)ϐਢҹӅֹԋ 543ҹǴ೭ᆶ 2008ԃޑ

495ҹ(ҭх֖ӝٳນ೜ਢҹ)࣬ၨΠǴܴ ᡉගϲ೚ӭǴՠࢂӧ 2009

ԃӛኻݤࢪଣගፎӃՉຊ،ϐນ೜ਢҹၲࠅ 302 ҹᐕўཥଯ(ӵ

߄ 4-12)Ƕ 

 

 

 

 

 

 

                                        
456 Amendments to the Rules of Procedure of the Court of First Instance of the European Union of 28 
November 2000, OJ L322, 19 December 2000. 
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߄ 4-11Ǻኻݤࢪଣນ೜Ϸѳ֡ນ೜ਔ໔ (வ 2000ԃډ 2009ԃ) (ຏ) 

ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔(аДीᆉаДीᆉаДीᆉаДीᆉ) ԃԃԃԃ ཥਢ

ҹ

(new 

cases) 

ςຊ،ਢ

ҹ

(completed 

cases) 

҂ຊ،

ਢҹ

(cases 

pending) 

Ӄ Չ ຊ ،

(References 

for a 

preliminary 

ruling) 

ௗນޔ

೜

(Direct 

actions) 

΢ ນ

(Appeals) 

ᆙ࡚ ӃՉ

ຊ، ำׇ

(Urgent 

preliminary 

ruling 

procedure) 

2000 503 526 873 21.6 23.9 19 -- 

2001 504 434 943 22.7 23.1 16.3 -- 

2002 477 513 907 24.1 24.3 19.1 -- 

2003 561 494 974 25.5 24.7 28.7 -- 

2004 531 665 840 23.5 20.2 21.3 -- 

2005 474 574 740 20.4 21.3 20.9 -- 

2006 537 546 731 19.8 20 17.8 -- 

2007 580 570 742 19.3 18.2 17.8 -- 

2008 592 567 768 16.8 16.9 18.4 2.1 

2009 561 588 741 17.1 17.1 15.4 2.5 

ၗ਑ٰྍǺStatistics concerning the judicial activity of the CFI, Annual Report 2005 

~2009 of ECJ. 

http://curia.europa.eu/jcms/jcms/Jo2_11035/rapports-annuels(visited on 

2011.06.05) 

(ຏ) ΢ॊϐ಍ीኧӷ(gross figures)ж߄ਢҹᕴኧǴ٠όх֖ङඳ࣬՟ϐӝٳນ೜

ਢҹ(joinder cases)Ƕ 

 

ॶளଯᑫࢂޑǴவ 2005ԃϐࡕǴёа࣮рኻݤࢪଣޑѳ֡ນ

೜ਔ໔Ԗ೴ᅌ຾؁(ӵ߄ 4-11)ǶኻݤࢪଣࣁΑගϲቩਢϐਏ౗Ǵ

ӧ 2003ԃਔܭำׇೕ߾΢଺Α೚ӭঅׯᆶ٬ҔǴٯӵǺᓬӃೀ౛

(priority treatment)ǵуೲ܈уזำׇ (accelerated or expedited 

procedure)ǵᙁϯำׇ(simplified procedure)ǴаϷό໪࿶ၸᕴ៏۔

ϐཀـԶ଺ղ،฻ǴӢԜǴவ 2004ԃࡕǴኻݤࢪଣ่ޑਢኧቚуǴ
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Ѐځӧ 2004ԃۭӅԖ 665ҹ่ਢǴК 2003ԃቚуΑஒ߈ 35%Ǵ

ԶֹࣁԋϐਢҹኧΨԖ෧Ͽ೚ӭǴӵ 2004ԃ൩К 2003ԃϿΑऊ

14%Ƕ 

 

வѳ֡ນ೜ਔ໔ٰ࣮Ǵவ 2004ԃ໒ۈǴคፕࢂব΋ᅿᜪࠠϐ

ນ೜Ǵኻݤࢪଣޑѳ֡ນ೜ਔ໔೿ᕭอ೚ӭǴЀځӧ 2008ԃਔǴ

ԖᜢӃՉຊ،ᆶޔௗນ೜ϐນ೜ਔ໔ࣗԿᕭอډѝ໪όډ 17 ঁ

Д(ӵ߄ 4-11)ǶӆޣǴࣁΑᔈбӧӅӕᡏచऊಃѤጓΠϐԾҗǵ

Ӽӄᆶ҅ကϐሦୱǴаϷኻࢪᖄ࿉చऊಃϤጓΠԖᜢϣࡹᆶљݤ

ӝբϐ᝼ᚒޑӃՉຊ،ນ೜Ǵ౛٣཮ӧ 2007ԃ 12Д 20Вֹԋҥ

ᆙ࡚ӃՉຊ،ำׇڗ΢ॊϐሦୱёа௦ܭำׇǴჹݤ (urgent 

preliminary ruling procedure)Ǵᅰёૈᕭอນ೜ਔ໔Ǵӵӧ 2008

ԃک 2009ԃϐᆙ࡚ນ೜ำׇϐນ೜ਔ໔ѝሡঁٿӭД(߄ 4-11)Ƕ 

 

߄ 4-12Ǻኻݤࢪଣཥਢҹ(New cases)ϐນ೜ᜪࠠ (வ 2000ԃډ

2009ԃ) (ຏ) 

 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 

ගҬӃගҬӃගҬӃගҬӃ

Չຊ،Չຊ،Չຊ،Չຊ، 

224 237 216 210 249 221 251 265 288 302 

ௗນޔௗນޔௗນޔௗນޔ

೜೜೜೜ 

197 187 204 277 219 179 201 221 210 143 

΢ນ΢ນ΢ນ΢ນ 66 72 46 63 52 66 80 79 77 104 

ԖᜢၸԖᜢၸԖᜢၸԖᜢၸ

෠௛ࡼ෠௛ࡼ෠௛ࡼ෠௛ࡼ

ϐ΢ນϐ΢ນϐ΢ນϐ΢ນ 

13 7 4 5 6 1 3 8 8 2 

੝ձำ੝ձำ੝ձำ੝ձำ

ׇນ೜ׇນ೜ׇນ೜ׇນ೜ 

1 1 7 5 4 7 2 7 8 9 

ଣཀݤଣཀݤଣཀݤଣཀݤ

 ــــ

2 -- -- 1 1 -- -- -- 1 1 

ᕴीᕴीᕴीᕴी 503 504 477 561 531 474 537 580 592 561 

ၗ਑ٰྍǺ“Statistics of judicial activity of the General Court”, Annual Report 
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2005~2009 of ECJ. 

http://curia.europa.eu/jcms/jcms/Jo2_11035/rapports-annuels (visited on 

2011.06.05) 

(ຏ) ΢ॊϐ಍ीኧӷ(gross figures)ж߄ਢҹᕴኧǴ٠όх֖ङඳ࣬՟ϐӝٳນ೜

ਢҹ(joinder cases)Ƕ 

 

࣬ၨܭಃ΋ቩݤଣϐᡂϯǴኻݤࢪଣӧѭථచऊύϐঅ҅ጄ

ൎाٰޑλ٤ǴՠࢂӢࣁಃ΋ቩݤଣϐӧӃՉຊ،ޔکௗນ೜ϐ

ᆅᗄ៾ளډᘉ஭Ǵኻݤࢪଣளаஒ೚ӭਢҹ౽Ҭಃ΋ቩݤଣቩ

౛Ǵӵ߄ 4-12Ǵኻݤࢪଣӧ 2003ԃϐޔௗນ೜ਢҹࣁ 277ҹǴ

ډ 2004ԃӢࣁѭථచऊϐᜢ߯ǴࠅѝԖ 219ҹཥਢǴК 2003ԃ

෧Ͽऊ 20%ǴԶ ௗນ೜ϐ่ਢΨКޔ2004 2003ԃቚуऊ 55%Ǵ

೭ჹኻݤࢪଣٰᇥࢂ΋ε຾؁(ӵ߄ 4-13)Ƕ 

 

߄ 4-13Ǻኻݤࢪଣ่ਢ(Completed cases)ϐນ೜ᜪࠠ (வ 2000ԃ

ډ 2009ԃ) (ຏ) 

 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 

ගҬӃගҬӃගҬӃගҬӃ

Չຊ،Չຊ،Չຊ،Չຊ، 

268 182 241 233 262 254 266 235 301 259 

ௗນޔௗນޔௗນޔௗນޔ

೜೜೜೜ 

180 179 215 193 299 263 212 241 181 215 

΢ນ΢ນ΢ນ΢ນ 73 59 47 57 89 48 63 88 69 97 

ԖᜢၸԖᜢၸԖᜢၸԖᜢၸ

෠௛ࡼ෠௛ࡼ෠௛ࡼ෠௛ࡼ

ϐ΢ນϐ΢ນϐ΢ນϐ΢ນ 

5 11 6 7 5 2 2 2 8 7 

੝ձำ੝ձำ੝ձำ੝ձำ

ׇນ೜ׇນ೜ׇນ೜ׇນ೜ 

-- 2 3 4 9 7 2 4 8 9 

ଣཀݤଣཀݤଣཀݤଣཀݤ

 ــــ

-- 1 1 -- 1 -- 1 -- -- 1 

ᕴीᕴीᕴीᕴी 526 434 513 494 665 574 546 570 567 588 

ၗ਑ٰྍǺ“Statistics of judicial activity of the General Court”, Annual Report 2005 
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~2009 of ECJ. 

http://curia.europa.eu/jcms/jcms/Jo2_11035/rapports-annuels (visited on 

2011.06.05) 

(ຏ) ΢ॊϐ಍ीኧӷ(gross figures)ж߄ਢҹᕴኧǴ٠όх֖ङඳ࣬՟ϐӝٳນ೜

ਢҹ(joinder cases)Ƕ 

 

಑Ѳ࿽ Ȯ٨඼ҏనघȯϞওғ 
 

൦ȃ௃Ȯዉ࿗ᏴݲనघȯϞี৤ 
 

ኻࢪᖄ࿉ӧϐޑࡕಃϖԛکಃϤԛᘉεډ౜Ϟ 27 ঁ཮঩

୯Ǵջځ٬᏾ӝޑၸำύǴ΋سӈޑ୷ᘵచऊаࣁኻ࿉ගٮ΋঺

ዴϪޑ୷ᘵࢎᄬᆶࡓݤೕጄکӦՏǴՠӧಃϤԛޑᘉεࡕǴ27ঁ

཮঩୯ዴჴ཮ჹኻ࿉౜Չᡏڋ஥ٰ࣬྽εࡷޑᏯǴԖ᠙ܭԜǴኻ

࿉ӧ 2001ԃ 12Дє໒ϐޭ܎ଯঢ়཮(Laeken European Council)ύ

ග р Ȩ ܎ ޭ ࠹ ق ȩǴ Ξ ᆀ Ȩ ኻ ࿉ ϐ ҂ ٰ ࠹ ق ȩ (Laeken 

Declaration—The future of the European Union)Ǵځύ૸ፕѤ໨᝼

ᚒǺ457 

 

1. ኻ࿉ᙍ៾ኻ࿉ᙍ៾ኻ࿉ᙍ៾ኻ࿉ᙍ៾(competences)458ϐᙶమϐᙶమϐᙶమϐᙶమǺǺǺǺхࡴኻ࿉ᐒᄬ࣬ϕ໔ǵ

ኻ࿉ᆶ཮঩୯໔ϐ៾ज़ჄϩǴаϷ཮঩୯୯཮ӧኻ࿉ӦՏ

ϐዴᇡǹ 

2. ኻ࿉࣬ᜢచऊᆶݤೕϐᙁϯኻ࿉࣬ᜢచऊᆶݤೕϐᙁϯኻ࿉࣬ᜢచऊᆶݤೕϐᙁϯኻ࿉࣬ᜢచऊᆶݤೕϐᙁϯǹǹǹǹ 

                                        
ቺ෕Ǵ҇୯ࢫ 457 96ԃ 6 ДǴȤኻ࿉Ꮶݤϐݤ౛ϩ݋ȥǴȠኻऍࣴزȡǴಃ Ǵಃڔ37 2 යǴ। 257-258Ƕ
See also European Council, 14, 15 December 2001, “Presidency Conclusion—Laeken”, SN300/1/01, 
REV 1, pp. 22-25. 
458 ӧ೚ӭ௖૸ኻ࿉ݤϐमЎݤᏢЎ᝘ύǴ྽௖૸ኻ࿉ᆶ཮঩୯໔ࠟޔϐ៾ज़Ⴤϩ᝼ᚒਔǴ
“power”ᆶ“competences”ٿ໨ӜᆀҬϕр౜Ǵՠ൩ځЎҭࣣࡰȨ៾ज़ȩԜ΋ཷۺǶ2000ԃϐѭථ
చऊݤȨ៾ज़ȩǶ೚⃎ൟǴ2005ԃǴȤவኻ࿉Ꮶࡰж“power”ǴٰڗύΨа“competences”ӷ౳ق࠹
௖૸ኻ࿉ᆶ཮঩୯໔ϐ៾ज़ჄϩȥǴȠኻࢪ୯ሞຑፕȡǴಃ 1 යǴ। 67Ƕ 
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3. ගଯ҇Ьගଯ҇Ьගଯ҇Ьගଯ҇Ьǵǵǵǵ೸ܴ܄೸ܴ܄೸ܴ܄೸ܴ܄ǵǵǵǵ҅྽܄ᆶਏ౗҅྽܄ᆶਏ౗҅྽܄ᆶਏ౗҅྽܄ᆶਏ౗ǺǺǺǺхࡴӵՖዴߥኻ࿉ჹ

Ѧᜢ߯ϐ΋ठ܄ᆶԖਏ܄ǹ 

4. ኻ࿉Ꮶݤϐёૈሡ؃ኻ࿉Ꮶݤϐёૈሡ؃ኻ࿉Ꮶݤϐёૈሡ؃ኻ࿉Ꮶݤϐёૈሡ؃ǺǺǺǺхࡴȠኻࢪᖄ࿉୷ҁ៾ճᏦകȡ(The 

Charter of Fundamental Rights of the European Union)ϐΕ

ᏦǶ 

 

ᅟࡕǴኻ࿉Ξܭ 2002ԃє໒ڋᏦε཮Ǵ࿶ၸ 17ঁДϐոΚ

ֹԋȠኻࢪᏦݤచऊ૛ਢȡ(Draft Treaty Establishing a Constitution 

for Europe)Ǵܭ٠ 2004ԃҗ 25ঁ཮঩୯Ӆӕᛝ࿿ȠኻࢪᏦݤచ

ऊȡǶԜచऊ҅ԄаȨᏦݤȩࣁӜǴԋࣁኻ࿉ϐ୷ҁݤǴฅԶǴӧ

ډ2005 2006ԃ໔ࠅௗុ೏಻ើǵݤ୯ᆶϏഝϦ҇׫౻ց،ǴȠኻ

࿉Ꮶݤచऊȡ൩ԜजԝဎύǶᆕᢀݤ୯ᆶ಻ើΓ҇ց،Ƞኻ࿉Ꮶ

Ǻ459ಃ΋ǴલЮၗૻᆶྎ೯ǹಃΒǴᏼЈኻ࿉ࢂȡϐЬाচӢݤ

ᘉεࡕǴჹځ൩཰ǵ౽҇ǵݯӼǵᆶᅽճ฻ޗ཮᝼ᚒ஥ٰቹៜǹ

ಃΟǴ୷ځܭΓ҇ჹ྽ਔ۬ࡹޑᆶࡹល߄ҢόᅈǶ 

 

ຯȃڗȮ٨඼ҏనघȯϞี৤ 
 

ջ٬Ƞኻ࿉Ꮶݤచऊȡനࡕᎁډց،ǴѬϝᙑຝቻ๱ኻࢪᖄ

࿉᏾ӝ຾Εќ΋ঁཥ໘ࢤǶӢԜǴࣁխኻࢪᖄ࿉᏾ӝೲډڙࡋᝄ

ख़෧጗ᆶڙज़Ǵ๱ჴԖѸाࣁኻ࿉ϐࡓݤᆶᡏڋբፓ᏾Ǵѝा᏾

ӝဌ؁բ፾྽ፓ᏾ǴӆଞჹȠኻࢪᏦݤచऊȡό೏Ӛ୯ௗڙϐচ

Ӣ೽ϩ଺অ҅Ǵϝ൩ёаϯှኻ࿉ϐ᏾ӝӒᐒǶӧ 2007ԃ 7 Д

23 ډ 24 Вє໒۬ࡹ໔཮᝼(IGC)Ǵ૛ᔕȠׯॠచऊȡ(Reform 

Treaty)Ǵܭ٠ӕԃ 10Д 19Вܭဟ๻У२೿ٚථҁ҅Ԅ೯ၸǴࡕ

ȠٚථҁచऊȡǴኻ࿉ࣁӜۓ 27ঁ཮঩୯Ψӧ 2007ԃۭಖֹܭԋ

                                        
459 ӕຏ 455Ǵࢫቺ෕Ǵ߻ඟЎǴ। 270-272Ƕ 
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Ƞٚථҁచऊȡϐᛝ࿿Ǵܭ٠ु 2009ԃ 12Д 1 ВғਏǶ 

 

Ƞٚථҁచऊȡᆶϐޑ߻Ƞۅߓථ੝ϏచऊȡϷȠѭථచऊȡ

చऊȡϐచЎϣ৒ݤঅ҅చऊǴ٠൩Ƞኻ࿉Ꮶࣁ፦΋ኬǴӕឦ܄

բ೽ϩঅुǶҭջԖᜢኻ࿉љݤᡏسϐঅ҅໨ҞӧȠኻࢪᏦݤచ

ऊȡᆶȠٚථҁచऊȡ೿ԖӕਔගрǴѝࢂ൩অׯϣ৒Ԗ೽ϩঅ

дኻ࿉ᐒᄬϐঅ҅ጄځȠٚථҁచऊȡჹܭҔǶ࣬ၨݮǴ೽ϩׯ

ൎǴԖᜢኻ࿉ݤଣϐঅ҅൯࣬ࢂࡋჹϿΑ٤Ǵᘜય᏾౛ϐख़ᗺε

ठӵΠǺ 

 

Ιȃ Ԥᜰݲ଱ϞӪᆎȃಢᙑоЅแוϞও׽  

 

(Ι) ݲ଱१ཱིڼӪ 

 

Ԝ೽ϩջᆶȠᏦݤచऊȡಃ III264 చϐೕ࣬ۓӕǴջচȠѭ

ථచऊȡϐȠӅӕᡏచऊȡಃ 220చ೏Ƞٚථҁచऊȡύ460ϐȠኻ

࿉చऊȡಃ 19చಃ 1 ໨ೕۓǴኻ࿉ݤଣϩࣁኻݤࢪଣǵද೯ݤଣǴ

аϷ஑཰ݤଣǶځύǴኻݤࢪଣߥ੮চӜǴԶಃ΋ቩݤଣׯӜࣁ

ද೯ݤଣ(The General Court, ܈ᆀεቩݤଣ)ǴԶᗧឦܭಃ΋ቩݤ

ଣᆅᗄΠޑљݤ৥(judicial panels)ࣁׯ஑཰ݤଣ(the Specialised 

Court)Ƕ 

 

(Π) ݲ଱ಢᙑϞও׽ 

 

1. ዉݲࢸ଱ᇄල೽ݲ଱ಢᙑ 

 

                                        
460 Article 19(1) TEU, “The Court of Justice of the European Union shall include the Court of Justice, 
the General Court and specialised courts. It shall ensure that in the interpretation and application of the 
Treaties the law is observed.” See inӕຏ 67, Official Journal C83, p. 350. 
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 ৳଱ϞϷݲ (1)

 

Ԗᜢݤଣϐϩ৥ೕۓǴচ߾΢ؒԖׯᡂǴ໻ӧచЎጓဦ΢Ԗ

଺׳୏ǴҗচӅӕᡏచऊಃ 221చϐಃ 2 ک 3 ଣಔԋݤϐԖᜢࢤ

ೕۓǴٳΕኻ࿉ၮբచऊಃ 251చǶ 

 
 ᇄᖂ៝ۢۢݲ (2)

 

Ԗᜢኻݤࢪଣ۔ݤϐಔԋೕۓǴ୷ҁ΢ǴచЎϣ৒٠ؒԖӭ

ϿׯᡂǴ໻൩చЎጓဦϐঅׯǴջচӅӕᡏచऊಃ 221చಃ 1 ໨

Εኻ࿉చऊಃٳ 19చϐಃ 2 ໨ǴኻݤࢪଣҗӚ཮঩୯Ӛࢴ΋Ӝݤ

߻ᇶշǶҞ۔ಔԋǴ٠җᕴ៏۔ 8 Տᕴ៏ޑ۔ᙍՏύǴԖϖՏࢂ

җኻ࿉ύനεޑϖঁ཮঩୯ࢴᇾ΋ӜதҺᕴ៏۔Ǵջቺ୯ǵݤ୯ǵ

ကεճǵՋ੤Уکम୯ǹќѦޑΟӜ߾җځд 22ঁ཮঩୯аӷ҆

ϐӃࡕ໩ׇ፺ࢬᒧࢴҺڮǶ461 

 

൩ද೯ݤଣϐঅׯԶقǴচᙑӅӕᡏచऊಃ 224చಃ 1 ϐࢤ

ೕ۔ݤځۓಔᙃǴ೏ٳΕኻ࿉చऊಃ 19చಃ 2 ໨ಃ 2 Ǵջද೯ࢤ

 Ƕ۔ݤ΋ӜࢴଣԿϿҗ཮঩୯Ӛݤ

  

㨭ளݙཀࢂޑǴӧȠٚථҁచऊȡύԖᜢᕴ៏۔Γኧೕۓᗨ

ฅεठ΢ؒԖᡂ୏ǴচӅӕᡏచऊಃ 222చϐጓဦǴࣁׯኻ࿉ၮ

բచऊಃ 252చǴϣ৒όᡂǶฅԶǴᕴ៏۔ϐΓኧନΑచऊϐೕ

ޑۓ 8 ՏѦǴӧȠٚථҁచऊȡߕ஥Ԗᜢኻ࿉ၮբచऊ(TFEU)ಃ

252చϐᕴ៏۔Γኧϐق࠹(Declaration)ύೕۓǴ462ኻݤࢪଣёຎ

                                        
461 See in European Union, 2010, “Declaration on Article 252 of the Treaty on the Functioning of the 
European Union regarding the number of Advocates-General in the Court of Justice”, Official Journal 
of the European Union C83, p. 350.ӕຏ 31ǴAlina Kaczorowska, op. cit., p. 171. 
462 Ibid., Official Journal of the European Union C83, 30 March 2010, p. 350. 
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௃ݩϐሡ؃ԶۓǴा؃౛٣཮а΋ठ،(unanimous decision)ӕཀ

ቚуᕴ៏۔ϐΓኧډ 11ΓǴӧԜ௃ݩΠǴ߾໪ӕཀݢើ(Poland)

Һڮ 1 ՏதҺᕴ៏۔(permanent Advocate-General)ǶԜࡕǴݢើϐ

ᕴ៏߾۔όӆځکࢂд཮঩୯΋ኬ௦፺ॶБԄ(rotation system)ǹ

ҭջᕴ៏۔ቚуډ 11ՏࡕǴନΑதҺϐ 6 ՏѦǴځᎩ 5 Տᕴ៏۔

ᙍՏҗځдޑ 21Ӛ཮঩୯፺ॶǶ 

 

ᗨฅӧȠٚථҁచऊȡύǴኻݤࢪଣ۔ݤᆶᕴ៏۔ϐΓኧҞ

ҺᙍکᒧҺၗ਱ޑǴԶ୷ҁ۔ݤ΋཮঩୯΋Ӝ࡭Ԗᡂ୏Ǵᆢؒ߻

යज़Ψ೿ӵӕၮբచऊಃ 253చک 254చϐೕۓǶ463ฅԶǴനख़

ाޑঅ҅ࢂኻݤࢪଣᆶද೯ݤଣϐ۔ݤᆶᕴ៏۔ϐҺڮำׇǹΨ

൩ࢂӧϞ۔ݤࡕᆶᕴ៏۔ϐࢴࡰǴ٩Ᏽኻ࿉ၮբచऊಃ 255చೕ

཮᝼(conference)ύ૸ޑಔԋ܌߄ϐж۬ࡹǴѸ໪࿶җӚ཮঩୯ۓ

ፕ،ۓǶӧ཮᝼ϐ߻Ǵ཮Ԗ΋ঁ 7 Γϐ஑ߐλಔ(panel)Ǵϩձᒧ

Ծܭኻݤࢪଣᆶද೯ݤଣϐ߻Һ۔ݤǵ཮঩୯୯ϣϐനଯݤଣݤ

᝼཮௢ࢪҗኻࢂύԖ΋ӜځಔԋǴ܌ৣࡓΚϐߞԖϦڀǴаϷ۔

ᙚǶдॺॄೢቩࢗኻݤࢪଣᆶද೯ݤଣک۔ݤᕴ៏۔ংᒧΓ፾Һ

ၗ਱ޑǴԶ೭۬ࡹ٤ж߄Ѹ໪ᒌ၌ၸ஑ߐλಔϐཀࡕـǴωӧࡹ

۬ж߄཮᝼ύᒧࢴрݤٿଣϐ۔ݤᆶᕴ៏۔Ƕ 

 
2. டཾݲ଱ಢᙑ 

 

൩஑཰ݤଣԶقǴҞ߻ς೛ҥࢂޑኻ࿉Ϧ୍঩ݤ৥(the Civil 

Service Tribunal)Ǵ౛٣཮ࣁΑ෧ᇸಃ΋ቩݤଣϐॄᏼǴගϲӅӕ

ᡏݤଣᡏسϐၮբਏ౗ǴࡺԶܭ 2004ԃ464ႧѲࡌҥϦ୍঩ݤ৥ϐ

ܭǴ٠ۓ، 2005ԃ҅ԄၮբǴԜ੝ਸϐ஑཰ݤ৥ҭࢂಃ΋ቩݤଣ

                                        
463 চӅӕᡏచऊಃ 223చᆶಃ 224చϐೕۓǶ 
464 Council Decision of 2 November 2004 establishing the European Union Civil Service Tribunal. 
2004/752/EC Euratom, OJ L333/7. 
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ಃ΋ঁ೛ҥޑљݤ৥Ƕ 

 

൩҂ٰኻ࿉ݤଣ೛࿼஑཰ݤ৥ϐว৖ᖿ༈ٰ࣮Ǵ465ࣁΑ෧ᇸ

ኻ࿉ݤଣॄᏼϐਢҹ Ǵໆ٠ගϲݤଣϐπբਏ౗ǴࢂԖځёૈ܄Ǵ

ѝाኻ࿉ϐљݤᡏૈڋঋ៝ډ᏾ᡏኻ࿉ᡏسϐࡋڋᆶኻ࿉చऊว

৖ϐ΋ठ܄ᆶڐፓ܄ǶӢԜǴԖᜢ஑཰ݤ৥ϐ೛ҥำׇǴӧȠٚ

ථҁచऊȡғਏࡕǴջׯ׳ΑচҁȠѭථచऊȡೕۓа΋ठ،

(unanimity)ޑБԄ೛ҥǴϸԶ٩ࢂᏵኻ࿉ၮբచऊಃ 257 చکಃ

294చϐೕࣁׯۓаද೯ҥݤำׇ(ordinary legislative procedure)

೛ҥϐǴҭջҗኻࢪ᝼཮ᆶ౛٣཮аచҹӭኧ، (qualified 

majority)ϐ߄،БԄӅӕ،ۓ(co-decision)೛ҥ஑཰ݤ৥ϐ،᝼Ƕ 

 

(έ) ݲ଱ೣघϞᡐଢ଼466 
 

ȠٚථҁచऊȡύനЬाޑख़ाঅࢂׯԖᜢኻ࿉ݤଣϐᇟق

ୢᚒೕۓǴ٩Ᏽݤଣೕऊಃ 64చϐཥቚ೽ϩǴੋϷډኻ࿉ݤଣ፾

ҔϐᇟقೕۓǴᔈҗ౛٣཮а΋ठ،БԄаೕകೕۓ (act 

unanimously)ǶӆޣǴԜೕക໪җኻݤࢪଣගрҙፎࡕǴᒌ၌ၸ

୺ہ཮کኻࢪ᝼཮ǹҭࢂ܈җ୺ہ཮ගрҙፎࡕǴӆᒌ၌ၸኻࢪ

ࢪኻࢂǴऩۓೕޑଣೕऊϣݤ᝼཮ǶќѦǴ٩Ᏽኻ࿉ࢪኻکଣݤ

೿߾ಔᙃԖᜢǴ܈ଣϐԋ঩ݤ஑཰܈ଣݤᆶද೯ۓ،բϐ܌ଣݤ

໪Ӄᒌ၌ၸ࣬ᜢϐݤଣࡕǴωૈ଺،ۓǶҞ߻ኻݤࢪଣำׇೕ߾

ಃ 29చೕۓǴݤଣೕࢂۓᇟ٬قҔςவচҁ 21ᅿቚуࣁ 23ᅿᇟ

Ǵҭջӧق 2006 ԃཥቚуߥуճ٥ᇟ(Bulgarian)کᛥଭѭ٥ᇟ

                                        
465 ᗨฅаҞ߻ᐕԃٰኻ࿉ݤଣڙ౛ϐਢҹ᝼ᚒٰ࣮Ǵኻ࿉ݤଣዴჴԖѸाቚ೛ኻ࿉஑ճݤ৥Ǵ
а෧ᇸݤଣӧ஑ճ࣬ᜢሦୱϐਢҹॄ಻ໆǴฅԶǴԖᜢ౛٣཮܌ග᝼݄࣬ᜢ૛ਢڐ᝼Ǵӧ 2011
ԃ 3 Д 8 Вኻݤࢪଣനࡕຊ،ཀـਜύǴᎁݤډଣց،Ǵ၁ಒϐݤଣཀـਜፎୖྣಃΟകԖᜢљ
৥ϐ೽ϩϣ৒ǴаϷୖ᎙ӕຏݤ 400Ǵ߻ඟЎǶ 
466 European Union, 2010, “Protocol on the Statute of the Court of Justice of the European Union”, 
Official Journal of the European Union C83, 30 March 2010, pp. 210-226. 
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(Romanian)ٿᅿǶ467 

 

ಃΒ໨অ҅ࢂԖᜢݤଣϐշ౛ਜ૶۔(Assistant Rapporteur)

ϐҺڮᆶೕۓǴջӧኻ࿉ݤଣೕऊಃ 13చಃ 1 ໨ϐঅुǴ٩Ᏽኻ

ำׇ468ϐచҹӭݤ᝼཮ᆶ౛٣཮аද೯ҥࢪଣϐፎ؃Ǵҗኻݤࢪ

ኧ،،ݤۓଣϐշ౛ਜ૶۔ϐҺڮᆶҺ୍ࢴࡰǶշ౛ਜ૶۔ନΑ

໪಄ӝᐱҥǵϦ҅Ϸ፟ԖѸ໪ϐࡓݤၗ਱ѦǴ౛٣཮ᔈаൂ΋ӭ

ኧ،(simple majority)ϐБԄϒаҺڮǶ 

 

ಃΟ໨অ҅ࢂኻ࿉ݤଣೕऊཥቚಃ 23aచǴځЬाೕݤۓଣ

ϐำׇೕ߾(Rule of Procedure)Ǵᔈೕזۓೲ܈уೲቩ౛ำׇ

(expedited or accelerated procedure)ǴаϷೕۓԖᜢԾҗǵӼӄᆶ

љݤሦୱ(area of freedom, security and justice)ϐӃՉຊ،ޑᆙ࡚

ำׇ(urgent procedure)ǴځύҭೕۓΑ΢ॊጄൎ፾Ҕޑນ೜ำׇೕ

 Ƕ߾

 

ಃѤ໨ϐঅुࢂᜢݤܭଣೕऊಃ 62చϐۯ՜ೕۓǴݤଣೕऊ

ಃ 62చೕۓǴᕴ៏۔ӧද೯ݤଣϐղ،Ϧթࡕ΋ঁДϣǴऩว౜

ଣჹݤࢪ᝼ኻࡌᔈ߾Ǵ܄ϐ಍΋ᆶ΋ठݤղ،Ԗᝄख़Ӓ্ኻ࿉ځ

ද೯ݤଣϐղ،ϒаቩࢗ(review)ǶচҁӧȠѭථచऊȡύ٠ؒԖ

ೕۓቩࢗБԄᆶำׇǹӢԜǴȠٚථҁచऊȡύཥቚुΑቩࢗБԄ

ᆶೕۓǴջ٩Ᏽಃ 62aచϐೕۓǴኻݤࢪଣஒද೯ݤଣбҬϐݾ

᝼ਢҹޑᔞਢǴаᆙ࡚ำׇϐБԄଞჹݾ᝼ୢᚒϒаᙟቩǶԶೕ

                                        
467 Decision of the Council of 18 December 2006, “Amending the Rules of Procedure of the Court of 
Justice of the European Communities as regards the language arrangements”, Official Journal L 386, 29 
December 2006, p. 44.  
468 ද೯ҥݤำׇΏڗࢂжȠٚථҁచऊȡғਏ߻ϐȨӅӕӝբำׇȩǴନΑҥݤำׇ௦Ο᠐ڋѦǴ
܈཮ہҗ୺ࢂύǴঃऩۓǶӧ੝ձೕۓ،᝼཮ᆶ౛٣཮Ӆӕࢪᘉεచҹӭኧ،ϐ٬ҔǴҗኻ׳
1/4ϐ཮঩୯ග᝼ԖᜢԾҗǵӼӄᆶљݤሦୱϐ੝ਸೕۓǴ߾ёҗ೽ϩ཮঩୯ගਢǵኻࢪύѧሌ
Չගрࡌ᝼ǵਥᏵኻݤࢪଣ܈ኻ׫ࢪၗሌՉޑፎ؃ǴԶวଆҥݤำׇǶӕຏ 61ǴЦੀሑǴ߻ඟ
ਜǴ। 620-621Ƕ 
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ऊಃ 62bచ׳຾΋؁ϩձೕۓǴԖᜢኻ࿉ଣբచऊಃ 256చಃ 2

໨ᆶಃ 3 ໨ϣ໪җኻݤࢪଣፄቩද೯ݤଣϐղ،࣬ޑᜢਢҹϐ௃

 ၀ਢҹϐղ،ਏΚǶࡕፄቩۓǴϒа၁ಒೕݩ

 

ಃϖ໨অࢂۓԖᜢኻݤࢪଣำׇೕ߾ಃ 7 చಃ 3 ໨ೕۓǴԖ

ᜢݤଣЬৢᆶϩ৥Ьৢᒧрϐำׇঅ҅Ƕӧᙑޑำׇೕ߾ಃ 7 చ

ಃ 3 ໨ೕࢂۓ௦ 2 ፺ڋ(two ballots)Ǵӵ݀ಃ 2 ፺ϐ۔ݤᒧᖐ่݀

౻ኧ΋ኬޑ၉Ǵ߾җനԃ۔ݤޑߏрҺЬৢǶฅԶǴӧ 2009ԃཥ

ϐঅ҅Ǵಃހ 7 చಃ 3 ໨অࣁׯǴЬৢᒧᖐำׇׯό૶Ӝ׫౻

(secret ballot)ǴঃऩؒԖ۔ݤᕇளݤଣ۔ݤϐၸъ౻ኧ

(majority)Ǵ߾຾ΕΠ΋፺׫౻ǴډޔԖ۔ݤᕇளၸъ౻ኧрҺЬ

ৢ΋ᙍǶ469 

 
Πȃ ӵȮᏴݲనघȯᇄȮ٨඼ҏనघȯϛӣਢ഍ᘗσዉݲࢸ଱

Ϟᆓᗒ᠌(Expanded jurisdiction for the Court) 

 

୷ܭȠٚऊȡϐኻ࿉చऊಃ 19చಃ 3 ໨ҭཷाޑ܄ඔॊኻ࿉

ǴჹаΠϐሦୱۓଣᔈ၀ᒥӺచऊϐೕݤଣϐቩ౛Һ୍Ǵኻ࿉ݤ

ጄൎϒаᆅᗄǺ470ಃ΋ǴԖᜢ཮঩୯ǵᐒᜢǵࢂ܈ԾฅΓݤ܈Γ

৥ගፎǴݤ܈ଣݤගଆϐນ೜ᆅᗄǹಃΒǴ٩ྣ཮঩୯ϐ୯ϣ܌

Ԗᜢኻ࿉ݤϐှញ܈ኻ࿉ᐒᜢ೯ၸϐݤз፾ҔਏΚǴኻ࿉ݤଣᔈ

ϒаӃՉຊ،ǹಃΟǴࢂ܈చऊύೕۓϐځдሦୱϐນ೜ᆅᗄǶ 

 

ӢԜǴཥచऊନΑ௤ϒኻݤࢪଣӧԾҗӼӄᆶљݤሦୱϐӃ

                                        
469 Luxembourg, 2010, Annual Report of the Court of Justice 2009, Office for Official Publications of 
the European Communities, p. 10.; European Union, 2009, “Amendments to the Rules of Procedure of 
the Court of Justice”, Official Journal L24, 28 January 2009, p. 8.; European Union, 2010, 
“Consolidated version of the Rules of Procedure of the Court of Justice”, Official Journal of the 
European Union C 177, 02 July 2010, p. 6. 
470 Article 19(3) TEU. ӕຏ 295ǴDamian Chalmers, Gareth Davies and Giorgio Monti, op. cit., p. 144. 
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Չຊ،Ԗදၹᆅᗄ៾(general jurisdiction)ϐѦǴҭӢڗࣁ੃ΟਥЍ

ᄬǴΨ٬ளচኻ࿉చऊಃࢎϐࢊ 35 చϐೕۓᆶӅӕᡏచऊಃ 68

చϐೕۓǴԖᜢኻݤࢪଣᆅᗄ៾ϐज़ڋచҹڗ੃Ƕ471୷ҁ΢Ǵ٩

Ᏽኻ࿉ၮբచऊಃ 267చϐೕۓǴኻ࿉ݤଣ൩аΠϐጄൎԖӃՉ

ຊ،៾Ǻ472ಃ΋ǴచऊϐှញǹಃΒǴჹኻ࿉ᐒᜢ(institutions)ǵ

იᡏ(bodies)ǵӚೀֽ(offices)܈ж౛ᐒᄬ(agencies)ϐݤзਏΚԖ

ှញ៾ǶќѦǴԜచීύཥ㽲ೕۓǴঃऩӛ཮঩୯ݤଣගҬϐӃ

Չຊ،ݾ᝼౐ੋܥڙډ࿣ύϐঁΓǴ߾ኻ࿉ݤଣᔈ၀ӧനอޑਔ

໔ϣೀ౛၀ਢҹǶ473 

 

ᘜયኻ࿉ݤଣϐᆅᗄ៾ӧȠٚऊȡύϐঅ҅Ǵεठ΢ёϩࣁ

аΠ൳ঁጄൎǺ474 

 
(Ι) Ȯ٨඼ҏనघȯ௲Ϡዉݲࢸ଱ᘗσӑ՗ຘؚϞሴ୿Ϟලႇᆓ

ᗒ᠌(general jurisdiction) 

 

1. ᘗσዉࢸᖒ࿗ӵӓӣѴҺᄲԊӒ๊ࢇϞഋϷሴ୿(Common 

Foreign and Security Policy, CFSP)Ϟᆓᗒ᠌475 

 

ӅӕѦҬᄤӼӄࡹ฼ሦୱϐᆅᗄୢᚒǴჹኻ࿉ݤଣԶق΋ޔ

ӧȠѭථచऊȡύϐኻ࿉చऊಃࢂ᝼ᚒǴѝޑག௵ࢂ 46చᗨԖज़

ԖᜢচಃډԖගؒࠅଣӧ੝ਸሦୱϐᆅᗄ៾ǴՠݤࢪΑኻڋ 2 Ѝ

                                        
471 ӕຏ 467ǴAnnual Report of the Court of Justice 2009Ǵp. 9. 
472 ᆶᙑӅӕᡏచऊಃ 234చԖ٤༾όӕǴኻݤࢪଣ൩Πӈ٣໨ԖӃՉຊ،ϐᆅᗄ៾Ǻ(1) ҁచऊ
ϐှញǹ(2) ኻ࿉ᆶኻࢪύѧሌՉӚᐒᄬՉࣁϐਏΚϷှځញǹ(3) ٩౛٣཮،ۓԶ೛ҥϐൂՏ
ೕำϐှញǶ 
473 Paul Craig, 2008, “The Treaty of Lisbon: Process, Architecture and Substance”, European Law 
Review, Vol. 33, p. 143. 
474 Stephen C. Sieberson, 2008, Dividing Lines Between The European Union And Its Member States, 
the impact of the Treaty of Lisbon, The Hague, The Netherlands, T.M.C. Asser Press, pp.179-183. 
475 For a discussion on the Constitution’s potential impact on the Court’s jurisdiction, see Ad Geelhoed, 
“The Expanding Jurisdiction of the EU Court of Justice”, in Deirdre Curtin, Alfred E. Kellermann & 
Steven Blockmans, 2005,The EU Constitution: The Best Way Forward?, T.M.C. Asser Press. 
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ǶӢԜǴӧȠٚථҁచऊȡڋ฼ሦୱϐज़ࡹϐӅӕѦҬᄤӼӄࢊ

ϐኻ࿉చऊಃ 24చಃ 1 ໨کኻ࿉ၮբచऊಃ 275చಃ 1 ໨ύǴ੝

ձܴЎೕۓኻ࿉ݤଣӧԜሦୱکᏵԜೕۓႧѲϐݤзǴኻ࿉ݤଣ

ؒԖᆅᗄ៾Ǵځύҭх֖ӅӕӼӄᄤٛᑇࡹ฼ሦୱǶฅԶǴӧಃ

275చύϐಃ 2 ΑՠਜǴջ٩ᏵȠٚථҁచऊȡኻ࿉చۓҭೕࢤ

ऊಃ 40చϐೕۓǴኻ࿉ݤଣჹаΠϐٯѦ٣໨(exceptions)Ԗᆅᗄ

៾Ǻ476 

 
(1) ᅿ௡ዉ࿗᠌३ϞࣨۡᇄӓӣѴҺᄲԊӒ๊ࢇሴ୿ጒ൜Ϟࣨۡ
477 
 

ջཥచऊ௤ϒኻ࿉ݤଣȨᅱ௓ᒥӺȩ(“monitor compliance”)

ϐᆅᗄ៾Ǻ478ಃ΋Ǵᅱ௓ӅӕѦҬᄤӼӄࡹ฼ϐҺՖࢲ୏௛ࡼǴ

೿όૈቹៜډኻ࿉දၹ៾ज़ϐ୺Չ (general exercise of its 

competences)ǹಃΒǴᅱ௓ኻ࿉ӧ୺Չځ៾ज़ਔǴӕኬӦҭόૈ

ቹៜډӅӕѦҬᄤӼӄࡹ฼ϐሦୱࢲޑ୏ǶඤقϐǴӧ୺Չኻ࿉

ϐ஑ឦ៾ज़(exclusive competence)܈Ӆ٦៾ज़(share competence)

ਔǴӅӕѦҬᄤӼӄࡹ฼ሦୱϐ୺ՉǴόૈቹៜኻ࿉ᐒᜢ៾Κϐ

୺ՉǶ479 

 

(2) ቷؚۡࢥϞӫܒݲ(the legality of decisions)480 

 

ȠٚථҁచऊȡϢ೚ኻ࿉ݤଣቩࢗǴԖᜢԾฅΓݤ܈Γჹ౛

٣཮܌բ،ۓ(decisions)ύϐज़܄ڋ௛ࡼ(restrictive measures)ග

                                        
476 ӕຏ 472ǴStephen C. Sieberson, op. cit., p.180; ӕຏ 295ǴDamian Chalmers, Gareth Davies and 
Giorgio Monti, op. cit., p. 146.; ӕຏ 471ǴPaul Craig, op. cit., p. 143; ӕຏ 467, Annual Report of the 
Court of Justice 2009 , p. 10. 
477 ӕຏ 467ǴAnnual Report of the Court of Justice 2009Ǵp. 10. 
478 ӕຏ 472ǴStephen C. Sieberson, op. cit., p.180. 
479 ӕຏ 467ǴAnnual Report of the Court of Justice 2009Ǵp. 10. 
480 ӕຏ 472ǴStephen C. Sieberson, op. cit., p.180. 
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ଆϐคਏϐນ(actions for annulment)ǴЀࢂځӧѺᔐ৮܀ЬကϐҺ

୍΢Ǵٯӵএ่ၗౢ฻ϐऊ܄״௛ࡼǶ481 

 
2. Ȯ٨඼ҏనघȯϛᘗσዉݲࢸ଱ՌҥȃԊӒᇄѧݲሴ୿(Area of 

Freedom, Security and Justice)Ϟᆓᗒ᠌482 

 

ќ΋໨ख़ाޑঅࢂׯǴȠٚථҁచऊȡ຾΋؁ᘉεΑኻࢪᖄ࿉

ሦୱϐᆅᗄǶȠѭݤϐԾҗǵӼӄᆶљࢊኻ࿉ಃΟЍܭଣӧচឦݤ

ථచऊȡύϐኻ࿉చऊಃ 35చჹኻݤࢪଣӧԜሦୱޑज़ڋǴӧȠٚ

ථҁచऊȡӢࣁኻ࿉ݤϐȨѐЍࢊϯȩ(de-pillarising)Զ೏մନǶ
483ᙁقϐǴȠٚථҁచऊȡஒচҁಃΟЍࢊሦୱ౽ᙯډӅӕᡏచऊ

ಃ΋ЍࢊΠǴኻ࿉ݤଣ຾ԶჹԖᜢԾҗǵӼӄᆶљݤሦୱԖӃՉ

ຊ،(preliminary rulings)ϐදၹᆅᗄ៾(general jurisdiction)Ƕ484ඤ

Ԅࣣ፾Ҕ׎੮ᙑచऊϐນ೜ߥа܌ϐǴӧȠٚථҁచऊȡύǴق

ӧԾҗǵӼӄᆶљݤሦୱǴٯӵǺኻ࿉ၮբచऊಃ 263చ485ჹኻ

࿉ᐒᜢݤзϐคਏϐນ(action for annulment) ቩࢗǵಃ 265చ486ჹ

ኻ࿉ᐒᜢϐόբࣁϐນ(action for failure to act)ǵಃ 277చ487ჹኻ

࿉ᐒᜢݤзݤೕόӝݤϐ៏ל(plea of illegality)ፎ؃៾฻Ƕ 

 

ᗨฅኻ࿉ݤଣჹԾҗǵӼӄᆶљݤሦୱԖදၹϐᆅᗄ៾Ǵՠ

٩Ᏽኻ࿉ၮբచऊಃ 276చϐೕۓǴኻ࿉ݤଣჹܭ੝ۓጄൎؒԖ

ᆅ ᗄ ៾ Ǻ ಃ ΋ Ǵ Ԗ ᜢ ཮ ঩ ୯ ϐ ᝾ ჸ ܈ ځ д ୺ ݤ ൂ Տ

(law-enforcement)܌ ௦ ڗ ϐ Չ ୏ ޑ ਏ Κ (validity) ܈ К ٯ ܄

                                        
481 ӕຏ 467ǴAnnual Report of the Court of Justice 2009Ǵp. 10. 
482 ȠٚථҁచऊȡϐȠኻࢪᖄ࿉చऊȡಃ 20చϐೕۓǶ 
483 ӕຏ 471ǴPaul Craig, op. cit., p. 143. 
484 ӕຏ 472ǴStephen C. Sieberson, op. cit., p.180. ӕຏ 467ǴAnnual Report of the Court of Justice 
2009Ǵp. 9. 
485 চӅӕᡏచऊಃ 230చǶ 
486 চӅӕᡏచऊಃ 232చǶ 
487 চӅӕᡏచఫಃ 241చǶ 
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(proportionality)Ǵኻ࿉ݤଣؒԖቩࢗ៾ǶಃΒǴ཮঩୯௦ڗԖᜢ

Ԗᜢ୯ځજׇϐᆢៈ(maintenance of law and order)ǴаϷکࡓݤ

ϣӼӄϐٛፁ(the safeguarding of internal security)Һ୍୺ՉǴኻ࿉

 ଣҭؒԖᆅᗄ៾Ƕݤ

 

၁قϐǴӧԾҗǵӼӄᆶљݤሦୱϣǴኻ࿉ݤଣϐᆅᗄ៾ϐ

ᘉεЬाӧԖᜢӉ٣᝼ᚒ΢ϐ᝾ࡹᆶљݤӝբ(police and judicial 

cooperation)Бय़ǴаϷԖᜢᛝ᛾ (visas)ǵ׈ៈ (asylum)ǵ౽҇

(immigration)ੋکϷΓ঩Ծҗࢬ೯(free movement of persons)ϐځ

дࡹ฼Бय़Ƕ൩᝾ࡹᆶљݤሦୱϐӉ٣ӝբԶقǴኻݤࢪଣჹܭ

ԜሦୱޑӃՉຊ،ᆅᗄ៾ԋࣁѸाϐೢҺǶฅԶӧȠٚऊȡύϐ

ಃ 36ဦ᝼ۓਜύ೛ҥΑԜሦୱϐၸ෠܄చ ǴීΨ൩ࢂኻ࿉ݤଣӧ

ȠٚථҁచऊȡғਏࡕϖԃǴωڀԖֹӄᆅᗄ(full jurisdiction)Ƕ488

ќѦǴ൩ᛝ᛾ǵ׈ៈǵ౽҇کΓ঩Ծҗࢬ೯Бय़ԶقǴЀࢂځ൩

ԖᜢӉ٣᝼ᚒϐљݤӝբϣǴჹܭղ،ϐ܍ᇡ(recognition)ᆶ୺Չ

(enforcement)Ǵ཮঩୯ݤଣݤ܈৥ӧȠٚऊȡғਏࡕё൩࣬ᜢ᝼

ᚒӛኻݤࢪଣගፎӃՉຊ،Ǵޣࣗ׳ǴኻݤࢪଣჹܭԖᜢ௓ၠڋ

୯ࣚ(cross-border)ጄൎϐϦӅࡹ฼(public policy)௛ࡼҭԖᆅᗄ

៾Ƕ489 

 

ሦୱ៾ΚՉݤଣӧԾҗǵӼӄᆶљݤԶǴ᏾ᡏٰᇥǴኻ࿉ࡺ

٬Ǵ٩Ᏽኻࢪᖄ࿉ၮբచऊಃ 276చೕۓǴ୷ҁ΢ჹܭ཮঩୯ޑ

᝾ჸځ܈д୺ݤᐒᄬ܌௦ѐϐ௛ޑࡼਏΚ܈፾྽܄ϐљݤቩࢗǴ

ኻࢪᖄ࿉ݤଣ٠คᆅᗄ៾ǴϸԶ໻ज़ܭӧቩࢗԖᜢӉ٣ଓນᆶӒ

ᓀٛᑇ΢ޑ཮঩୯௛ࡼǶ490ӧԜሦୱϣϐӃՉຊ،ำׇϐ፾ҔǴ

                                        
488 ӕຏ 467ǴAnnual Report of the Court of Justice 2009Ǵp.9; European Union, 2010, “Protocol on 
Transitional Provisions”, Official Journal of the European Union C83, 30 March 2010, pp. 325-326. 
489 ӕຏ 467ǴAnnual Report of the Court of Justice 2009Ǵp. 10. 
490 ӕຏ 66Ǵഋ᜽ীǴ߻ඟਜǴ। 37-38Ƕ 
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ኻ࿉ၮբచऊಃ 267చೕۓǴঃऩҗ཮঩୯ගፎϐӃՉຊ،ࢂԖ

ᜢ҅೏ܥ࿣ύϐঁΓǴ߾ኻݤࢪଣ໪ӧനอϐ઼ᔖਔ໔ϣϒаຊ

،Ǵ491аߥምঁΓϐ୷ҁΓ៾Ƕ 

 

έȃ ௲ᇄዉ࿗ࡡݲΡਿϞӴ՝Ȉ 
 

ᗨฅȠٚථҁచऊȡܫకΑȨᏦݤȩٿӷϐݮҔǴՠࢂԜٿ

చऊ೿፟ϒኻࢪᖄ࿉ݤΓၗ਱Ǵ٠௤ϒኻ࿉ჹѦᛝ࿿୯ሞచऊϐ

៾ճǶ 

 

Ѳȃ ӵȮ٨඼ҏనघȯϞೣۡήȂᘗσএΡඪ፜ฒਝວ೪Ϟᆓ

ᗒ 

 

٩Ᏽኻ࿉ၮբచऊಃ 263చಃ 4 ಃک 5 ໨ჹܭኻ࿉ೕ܄߾ϐ

ΓǴЪόሡঁډௗᜢ߯(direct concern)ޔз(regulatory act)ӵ݀ݤ

ा୺Չ௛ࡼ(not entail implementing measures)Ǵঁ߾Γёӛኻݤࢪ

ଣගрคਏນ೜Ƕ492ඤѡ၉ᇥǴ೭ٿ໨ೕ٬ۓளঁΓளа׳৒ܰ

ӛኻ࿉ݤଣǴჹኻ࿉ᐒᜢǵიᡏǵӚՉࡹೀֽ܈ж౛ᐒᄬ܌ႧѲ

ϐೕݤ܄߾зගрคਏນ೜ϐݤೕቩࢗǶЀځǴϞࡕԾฅΓݤ܈

Γගፎคਏນ೜ϐೕݤ߾зǴ໻ሡा಄ӝჹځԖޔௗቹៜЪό໪

୺Չ௛ࡼϐచҹջёගрǴԶό໪ࢂڙցᆶঁځΓ࣬ᜢ(individual 

concern)ϐచҹज़ڋǶ493 

 
Ϥȃ ᆴ෡ڙຘ(pecuniary sanctions)ޟ࡙ڙ஼Ͻ 

 

Ƞٚථҁచऊȡύޑќ΋໨অ҅Ǵջࢂуமݤଣղ،ϐமڋ

                                        
491 ӕຏ 471ǴPaul Craig, op. cit., p. 143. 
492 ӕຏ 472ǴStephen C. Sieberson, op. cit., p.181. 
493 ӕຏ 467ǴAnnual Report of the Court of Justice 2009Ǵp.10.; ӕຏ 67, Official Journal C83, p. 162. 
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୺ՉࡋڋǶ٩ᏵচӅӕᡏచऊಃ 228చ494ϐೕۓǴঃऩࢌ཮঩୯

҂ቬՉኻݤࢪଣղ،ϐѸा௛ࡼǴ߾୺ہ཮ёаԜచීӛኻݤࢪ

ଣଆນǴЪຎ௃ݩჹ၀཮঩୯ϒаߎᒲ΢ڋޑຊǴӵǺம܄ڋᆦ

 ᚐᆦී(lump sum)Ƕ495ߎᕴኧ܈(penalty payment)ߎ

 

ฅԶǴӧኻ࿉ၮբచऊಃ 260చϐϣЎǴନΑߥ੮চ൩చऊ

ϐϣ৒ѦǴΞཥቚΑಃ 3 ໨کಃ 4 ໨ೕۓǴҭջ྽཮঩୯҂Ңޕ

୺ہ཮ځᙯඤࡰз(directive)ޑ୯ϣ௛ࡼਔǴ߾ӧҬбዴҥ҂ቬՉ

చऊက୍(failure to fulfill obligations)ϐ؁߃ղ،(initial judgment)

໘ࢤਔǴኻݤࢪଣёаӧቩ౛ኻ࿉ၮբచऊಃ 258చϐ཮঩୯ό

ቬՉచऊက୍ޑນ೜ਔǴӕਔჹ၀཮঩୯ፐаᆦීڋຊ(pecuniary 

sanctions)ǴԶό໪೸ၸၮբచऊಃ 260చಃ 2 ໨ϐำׇೕۓǶ496  

 
ϲȃ Ȯዉ࿗அҏ᠌ցᏴണȯጡΣనघϛоЅዉ࿗ёΣȮዉࢸΡ

᠌ϴघȯ 

 

ჹኻ࿉کኻࢪϦ҇ԶقǴȠٚථҁచऊȡϐќ΋໨ڀԖख़ाཀ

ကޑঅ҅ࢂȠኻࢪᖄ࿉୷ҁ៾ճᏦകȡ(Charter of Fundamental 

Rights of the European Union)̔ԄયΕȠٚථҁచऊȡǴό໻ԋࣁ

΋໨ڀԖ״ܥࡓݤΚ҅ޑԄЎҹǴځኻ࿉ྍݤݤՏ໘ᆶ୷ᘵచऊ

࣬ӕǶ497ӆޣǴኻ࿉҅ԄуΕȠኻࢪΓ៾ϦऊȡࡕǴ٠ό཮ቹៜ

୷ᘵచऊύϐኻ࿉ᙍ៾ǴߏයΠٰǴஒԖշܭ᏾ӝኻࢪΓ៾ݤଣ

ᆶኻ࿉ݤଣӧԖᜢ୷ҁΓ៾ղ،΢ϐـݔǴ٠уமჹ୷ҁΓ៾ϐ

                                        
494 ջኻ࿉ၮբచऊಃ 260చǶ 
495 European Union, 2002, “Consolidated versions of the Treaty on European Union and of the Treaty 
establishing the European Community”, Official Journal C325, 24 December 2002, pp. 125-126. 
496 ӕຏ 491, Official Journal of the European Union C83, p. 161.; ӕຏ 467ǴAnnual Report of the 
Court of Justice 2009Ǵp. 10.; ӕຏ 295ǴDamian Chalmers, Gareth Davies and Giorgio Monti, op. cit., 
pp. 343-345. 
497 ӕຏ 467ǴAnnual Report of the Court of Justice 2009Ǵp. 10.; ӕຏ 66Ǵഋ᜽ীǴ߻ඟਜǴ। 18Ƕ 
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 ៈǶ498ߥ

 

Μȃ ஠౪՗Ϟዉ࿗அҏనघёоᐌӫٮ१ཱིጡဴ 

 

ନΑঅׯచऊϐచЎ೽ϩǴȠٚථҁచऊȡε೽ϩۯ Ƞុኻ࿉

Ꮶݤచऊȡϐঅׯϣ৒Ǵӆख़ཥуаጓဦǶඤقϐǴȠٚථҁచऊȡ

کᖄ࿉చऊȡ(Treaty on European Union, TEU)ࢪϩձঅुȠኻࢂ

ȠኻࢪӅӕᡏచऊȡ(Treaty establishing the European Community, 

TEC)ǴନΑȠኻࢪᖄ࿉చऊȡᆢ࡭όᡂǴԶȠኻࢪӅӕᡏచऊȡ

 ,Ƞኻ࿉ၮբచऊȡ(Treaty on the Functioning of the UnionࣁӜ׳߾

TFU)Ǵ܈ᆀࣁȠߦ຾ᖄ࿉фૈచऊȡǶᗨฅచऊҁߚ٠يӄཥख़

ጓǴԶ໻ࢂќ΋೽অ҅చऊǴฅԶǴచऊύ܌ԖȨӅӕᡏȩ

(Community)ϐӷኬǴࣣ೏аȨᖄ࿉ȩ(Union)ٰ жǴ499೭ΨԖڗ

շܭᏉᆫኻ࿉ϣ೽ϐӛЈΚᆶȨኻࢪᇡӕȩǶ 

 

୤ȃȮ٨඼ҏనघȯϞԙਝ 
 

୷ҁ΢ǴȠٚථҁచऊȡவ 2009ԃ 12Д 1 ВғਏԿϞǴҞ߻

ۘค࣮ݤрȠٚථҁచऊȡჹኻ࿉љݤᡏڋϐঅ҅Ǵزഖჹኻ࿉

ൔࡋБԃ۔ޑр܌ଣݤࢪኻ߻ଣϐᆅᗄԋਏԖӭϿቹៜǶ൩Ҟݤ

֋໻Կ 2010ԃϐ࣬ᜢኧᏵٰ Ǵ࣮ኻ࿉Οݤଣϐਢҹኧໆዴჴ೿Ԗ

߄ቚуᖿ༈(ӵុ࡭ 4-14)Ǻ 

 

 

 

 

                                        
498 ӕ΢ຏǴഋ᜽ীǴ߻ඟਜǴ। 19-20Ƕ 
499 ӕຏ 61ǴЦੀሑǴ߻ඟਜǴ। 630Ƕ 
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߄ 4-14Ǻኻ࿉ݤଣϐਢҹኧ (வ 2006ԃډ 2010ԃ) (ຏ) 
 ଣ ਢҹਢҹਢҹਢҹ 2006 2007 2008 2009 2010ݤଣݤଣݤଣݤ

ཥਢҹ(new cases) 537 581 593 562 631 

ςຊ،ϐਢҹ
(completed cases) 

546 570 567 588 574 歐
洲
法
院

歐
洲
法
院

歐
洲
法
院

歐
洲
法
院

(C
o

u
rt o

f 
Ju

stice
) ҂裁決之案件

(cases pending) 
731 742 768 742 799 

新案件(new cases) 432 522 629 568 636 

已裁決之案件
(completed cases) 

436 397 605 555 527 普
通
法
院

普
通
法
院

普
通
法
院

普
通
法
院

(G
e

n
e

ra
l 

C
o

u
rt) ҂裁決之案件

(cases pending) 
1,029 1,154 1,178 1,191 1,300 

新案件(new cases) 148 157 111 113 139 

已裁決之案件
(completed cases) 

50 150 129 155 129 
公
務
員
法
庭

公
務
員
法
庭

公
務
員
法
庭

公
務
員
法
庭

(C
ivil S

e
rvice

 
T

rib
u

n
a

l) ҂裁決之案件
(cases pending) 

228 235 217 175 185 

ၗ਑ٰྍ：ୖ᎙ Statistics of Annual Report 2010 of ECJ. 

http://curia.europa.eu/jcms/upload/docs/application/pdf/2011-03/ra2010_

integral_final_fr.pdf (visited on 2011.07.09)Ǵҗ฽ޣԾՉ᏾౛ᇙ表Ƕ 

(註) ΢ॊ之಍ी數ӷ(gross figures)ж表案件ᕴ數Ǵ٠όх֖ङඳ࣬՟之ӝٳນ೜

案件(joinder cases)Ƕ 

 

൩歐ࢪ法院ٰ࣮Ǵ2010年ޑ新案件數ࣁ 631件(ӵ表 4-14)Ǵ

࣬ၨܭѐ年之新案件數ቚуΑऊ 12%ǶฅԶǴ2010年ֹԋ裁決之

案件ໆ 574件ࠅК 2009年之 588件ั༾෧ϿΑ٤ǴӢԜΨᏤठന

案件數ΨКޑᝌԶ҂決ࡕ 2009年ቚуΑऊ 7%Ƕ 

 

ჹද೯法院ԶقǴ2010年之新案件數ໆࣁ 636件ǴКѐ年之

568件ӭቚуΑऊ 12%Ƕՠ࣬ၨܭ已裁決之案件ໆǴ2010年ޑ裁

決數ໆК 2009年ϿΑ٤Ǵӆу΢ѐ年൩已ಕी之 1,191件ޑ҂裁

決案件Ǵаठܭද೯法院ӧ 2010年年ۭ܌ಕी之҂裁決案件ଯၲ

1,300件之ӭǶ 
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КၨϦ୍঩ݤ৥ӧ 2010ԃϐᡂϯǴҗ߄ 4-14ٰ࣮Ǵ2010ԃ

Ϧ୍঩ݤ৥܌ௗޑཥਢҹໆԖ 139ҹǴКѐԃගଯऊ 23%ǹӆޣǴ

ᆶද೯ݤଣϐ௃ݩ΋ኬǴϦ୍঩ݤ৥ϐ่״ຊ،ϐਢҹໆࠅ೿К

ѐԃϿΑ٤ǴӢԜΨᏤठനࡕӧ 2010ԃϐಕी҂ຊ،ϐਢҹໆ೿

ၨѐԃӭΑ٤Ƕ 

 
߄ 4-15Ǻኻݤࢪଣ(Court of Justice)ນ೜Ϸѳ֡ນ೜ਔ໔ (வ 2000

ԃډ 2010ԃ) (ຏ) 

ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔(аДीᆉаДीᆉаДीᆉаДीᆉ) ԃԃԃԃ ཥਢҹཥਢҹཥਢҹཥਢҹ
(new 
cases) 

ςຊ،ςຊ،ςຊ،ςຊ، 
ਢҹਢҹਢҹਢҹ

(completed 
cases) 

҂ຊ،҂ຊ،҂ຊ،҂ຊ،

ਢҹਢҹਢҹਢҹ
(cases 

pending) 

ӃՉຊ،ӃՉຊ،ӃՉຊ،ӃՉຊ،
(References 

for a 
preliminary 

ruling)  

ௗນޔௗນޔௗນޔௗນޔ

೜೜೜೜
(Direct 
actions) 

΢ນ΢ນ΢ນ΢ນ
(Appeals) 

ᆙ࡚ӃՉᆙ࡚ӃՉᆙ࡚ӃՉᆙ࡚ӃՉ

ຊ،ำׇຊ،ำׇຊ،ำׇຊ،ำׇ
(Urgent 

preliminary 
ruling 

procedure) 
2000 503 526 873 21.6 23.9 19 -- 

2001 504 434 943 22.7 23.1 16.3 -- 

2002 477 513 907 24.1 24.3 19.1 -- 

2003 561 494 974 25.5 24.7 28.7 -- 

2004 531 665 840 23.5 20.2 21.3 -- 

2005 474 574 740 20.4 21.3 20.9 -- 

2006 537 546 731 19.8 20 17.8 -- 

2007 581 570 742 19.3 18.2 17.8 -- 

2008 593 567 768 16.8 16.9 18.4 2.1 

2009 562 588 742 17.1 17.1 15.4 2.5 

2010 631 574 799 16.1 16.7 14.3 2.1 

ၗ਑ٰྍǺୖ᎙ኻݤࢪଣᐕԃ(2000-2010)ϐԃࡋൔ֋(Annual Report of Court of 

Justice of the European Union)Ǵҗ฽ޣԾՉ᏾౛ᇙ߄Ƕ 

(ຏ) ΢ॊϐ಍ीኧӷ(gross figures)ж߄ਢҹᕴኧǴ٠όх֖ङඳ࣬՟ϐӝٳນ೜

ਢҹ(joinder cases)Ƕ 

 

җ߄ 4-15 ёޕǴ2010ԃኻݤࢪଣޑཥਢҹໆό໻ബΠᐕԃ

ٰཥଯǴځύϐཥਢҹໆςӃՉຊ،ϐਢҹۚӭǴՠςຊ،ኧໆ
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ӧ࡭ᆢޔ΋ࠅ 500ӭҹѰѓǶќѦ٩Ᏽ߄ 4-16ᡉҢǴ2010ԃԖ

ᜢޔௗນ೜ϐཥਢҹኧᆶ่ਢϐਢҹኧ೿К۳ԃեǴΨബΠԾ

2000ԃٰϐᐕԃཥեǴฅԶǴගҬӃՉຊ،ϐཥਢҹໆࣁࠅ 385

ҹǴό໻ബᐕԃٰϐཥଯǴ׳К 2009ԃቚуऊ 27%ǶᏃᆅӵԜǴ

ኻݤࢪଣჹܭӃՉຊ،ϐςຊ،ਢҹໆΨࢂബᐕԃϐཥଯ 339

ҹǴКѐԃϐ 259ҹቚуΑऊ 31%Ƕ 

 

൩ນ೜ਔ໔ԶقǴҗ߄ 4-15ёޕǴନΑᆙ࡚ӃՉຊ،ϐນ೜

ำׇϐᡂϯε೽ϩᆢ࡭ӧ 2 ঁДѰѓѦǴ2010ԃԖᜢӃՉຊ،ޑ

ѳ֡ນ೜ਔ໔ࣁ 16.1ঁДǵޔௗນ೜ࣁ 16.7ঁДǴаϷ΢ນϐ

ਢҹࣁ 14.3ঁДǴՠ᏾ᡏٰᇥǴኻݤࢪଣϐ܌Ԗਢҹޑѳ֡ນ೜

ਔ໔ό໻೿К 2009ԃ׳ᕭอΑ٤Ǵࢂ׳ബΠᐕԃٰ޸܌຤ϐѳ֡

ນ೜ਔ໔ϐཥեǶ 

 

߄ 4-16Ǻኻݤࢪଣ(Court of Justice)ཥਢҹᆶ่ਢϐນ೜ᜪࠠКၨ 

(வ 2000ԃډ 2010ԃ) (ຏ) 

ගҬӃՉຊ،ගҬӃՉຊ،ගҬӃՉຊ،ගҬӃՉຊ، 
(References for a 

preliminary ruling)  

 ௗນ೜ޔௗນ೜ޔௗນ೜ޔௗນ೜ޔ
(Direct actions) 

΢ນ΢ນ΢ນ΢ນ 
(Appeals) 

ԃԃԃԃ 

ཥਢཥਢཥਢཥਢ ่ਢ่ਢ่ਢ่ਢ ཥਢཥਢཥਢཥਢ ่ਢ่ਢ่ਢ่ਢ ཥਢཥਢཥਢཥਢ ่ਢ่ਢ่ਢ่ਢ 

2000 224 268 197 180 66 73 

2001 237 182 187 179 72 59 

2002 216 241 204 215 46 47 

2003 210 233 277 193 63 57 

2004 249 262 219 299 52 89 

2005 221 254 179 263 66 48 

2006 251 266 201 212 80 63 

2007 265 235 221 241 79 88 

2008 288 301 210 181 77 69 

2009 302 259 143 215 104 97 

2010 385 339 136 139 97 84 



 164 

ၗ਑ٰྍǺୖ᎙ኻݤࢪଣᐕԃ(2000-2010)ϐԃࡋൔ֋(Annual Report of Court of 

Justice of the European Union)Ǵҗ฽ޣԾՉ᏾౛ᇙ߄Ƕ 

(ຏ) ΢ॊϐ಍ीኧӷ(gross figures)ж߄ਢҹᕴኧǴ٠όх֖ङඳ࣬՟ϐӝٳນ೜

ਢҹ(joinder cases)Ƕ 

 

ኻݤࢪଣᐕԃ࿶ၸ൳ԛঅ҅చऊჹځᆅᗄ៾ϐঅׯᆶᘉ஭Ǵ

ՔᒿԶٰࢂޑኻݤࢪଣਢҹπբុ࡭ᚹϲǴӢԜǴࣁΑගϲນ೜

ਢҹϐਏ౗ǴኻݤࢪଣΨ೸ၸ΋٤੝ਸນ೜ำׇٰቩ౛ਢҹǴа

फ़եਢҹϐນ೜ਔ໔ǶҞ߻ԾȠٚථҁచऊȡғਏԿϞǴኻݤࢪ

ଣϐኧᏵ໻ૈКၨ 2009ԃᆶ 2010ԃϐᡂϯǴऩᏵԜа่ፕኻࢪ

୘ᄮǴࡑϝ߾ቹៜǴ܌Ƞٚථҁచऊȡࣁගϲֹӄޑଣນ೜ਏ౗ݤ

ՠόёցᇡӦǴ൩ 2009ԃᆶ 2010ԃݤଣԃࡋൔ֋ϐኧᏵКၨٰ

࣮Ǵ܈೚ӢࣁȠٚථҁచऊȡϐঅ҅ǴԶ٬ளኻݤࢪଣӧ 2010

ԃϐਢҹໆቚуΑ٤ǴΨӢݤࣁଣᆅᗄ៾ᆶນ೜ำׇϐׯᡂǴҭ

٬ளນ೜ਏ౗࣬ၨ۳ԃගϲ೚ӭǶฅԶǴ໻Кၨ 2 ԃϐኧᏵᡂϯǴ

ዴჴࡐᜤֹӄᘐۓచऊϐঅ҅ᆶݤଣπբਏ౗ϐ໔ޑӢ݀ᜢ߯Ǵ

ӢԜǴ฽ޣᇡࣁᔈ၀ӆᝩុᢀჸኻݤࢪଣ۳ٿࡕΟԃϐൔ֋ኧ

ᏵǴωૈܴқۓፕޣٿϐ໔ޑӢ݀ᜢ߯Ƕ 
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߄ 4-17Ǻද೯ݤଣ(General Court)ນ೜Ϸѳ֡ນ೜ਔ໔ (வ 2000

ԃډ 2010ԃ) (ຏ) 
ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔(аДीᆉаДीᆉаДीᆉаДीᆉ) ԃԃԃԃ ཥਢҹཥਢҹཥਢҹཥਢҹ 

(new cases) 
ςຊ،ਢҹςຊ،ਢҹςຊ،ਢҹςຊ،ਢҹ
(completed 

cases) 

҂ຊ،ਢҹ҂ຊ،ਢҹ҂ຊ،ਢҹ҂ຊ،ਢҹ
(cases 

pending) 
ኻ࿉ᙍ঩ນኻ࿉ᙍ঩ນኻ࿉ᙍ঩ນኻ࿉ᙍ঩ນ

೜೜೜೜ 
ඵች଄ౢ៾ඵች଄ౢ៾ඵች଄ౢ៾ඵች଄ౢ៾

ນ೜ນ೜ນ೜ນ೜ 
дᜪࠠນځдᜪࠠນځдᜪࠠນځдᜪࠠນځ

೜೜೜೜ 
2000 398 343 787 15.6 9.1 27.5 
2001 345 340 792 18.7 16.4 20.7 

2002 411 331 872 17.4 19.5 21 

2003 466 339 999 17.9 15.8 21.5 

2004 536 361 1,174 19.2 17.3 22.6 

2005 469 610 1,033 19.2 21.1 25.6 
2006 432 436 1,029 24.8 21.8 27.8 

2007 522 397 1,154 32.7 24.5 29.5 

2008 629 605 1,178 38.6 20.4 26 

2009 568 555 1,191 52.8 20.1 33.1 

2010 636 527 1,300 -- 20.6 29.1 

ၗ਑ٰྍǺୖ᎙ኻݤࢪଣᐕԃ(2000-2010)ϐԃࡋൔ֋(Annual Report of Court of 

Justice of the European Union)Ǵҗ฽ޣԾՉ᏾౛ᇙ߄Ƕ 

(ຏ) ΢ॊϐ಍ीኧӷ(gross figures)ж߄ਢҹᕴኧǴ٠όх֖ङඳ࣬՟ϐӝٳນ೜

ਢҹ(joinder cases)Ƕ 

 

வ߄ 4-17ٰ࣮Ǵද೯ݤଣӕኻݤࢪଣ΋ኬǴӧ 2010ԃ܌ௗ

ಕीϐ҂ຊ،ਢҹ܌ଣݤബᐕԃཥଯǴࣗԿද೯ࢂЈਢҹኧ೿ޑ

ໆΨࢂബᐕўཥଯǶӆ٩Ᏽ߄ 4-18ёޕǴද೯ݤଣཥቚޑਢҹໆ

ᗨฅаځдᜪࠠϐਢҹໆ՞εӭኧǴՠځύх֖Ԗᜢ୯ৎံշ

(state aid)ǵᝡݾ(competition)ځکдޔௗນ೜(direct actions)࣬ޑᜢ

ਢҹǹࡺ൩ນ೜ϐਢҹ᝼ᚒԶقǴ՞ද೯ݤଣϐཥਢҹኧനεے

ӧځԖᜢඵች଄ౢ៾ϐນ೜Ǵࢂᔈ၀ޑ 2009ԃک 2010ԃ܌ௗޑ

ཥਢҹኧ 207ҹҭࣁᐕԃཥଯǴ٠Ъவ 2000ԃԿϞǴόᜤ࣮рԜ

᝼ᚒϐນ೜ਢҹ൳Я؂ԃሀቚǴ೭ҭࣁࢂՖኻ࿉టќബҥ΋஑཰

ଣϐπݤఈᙖԜफ़եද೯׆৥аቩ౛ඵች଄ౢ៾ϐ࣬ᜢਢҹǴݤ

բໆ٠ගϲځၮբਏ౗Ƕ 
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߄ 4-18Ǻද೯ݤଣ(General Court)ཥਢҹᆶ่ਢϐນ೜ᜪࠠКၨ 

(வ 2000ԃډ 2010ԃ) 
ኻ࿉ኻ࿉ኻ࿉ኻ࿉ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ᙍ঩ນ೜ ඵች଄ౢ៾ນඵች଄ౢ៾ນඵች଄ౢ៾ນඵች଄ౢ៾ນ

೜೜೜೜ 
 дᜪࠠນ೜ ੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜੝ձำׇນ೜ ΢ນ΢ນ΢ນ΢ນ ԃԃԃԃځдᜪࠠນ೜ځдᜪࠠນ೜ځдᜪࠠນ೜ځ

ཥਢཥਢཥਢཥਢ ่ਢ่ਢ่ਢ่ਢ ཥਢཥਢཥਢཥਢ ่ਢ่ਢ่ਢ่ਢ ཥਢཥਢཥਢཥਢ ่ਢ่ਢ่ਢ่ਢ ཥਢཥਢཥਢཥਢ ่ਢ่ਢ่ਢ่ਢ ཥਢཥਢཥਢཥਢ ่ਢ่ਢ่ਢ่ਢ 

2000 111 101 34 7 242 219 11 16 -- -- 

2001 110 133 37 30 180 162 18 15 -- -- 

2002 112 96 83 29 198 189 18 17 -- -- 

2003 124 104 100 47 214 169 28 19 -- -- 

2004 146 101 110 76 240 159 40 25 -- -- 

2005 151 236 98 94 193 237 27 43 -- -- 

2006 1 71 143 90 244 241 34 34 10 -- 

2007 2 51 168 128 296 185 29 26 27 7 

2008 2 33 198 171 305 297 87 83 37 21 

2009 -- 1 207 168 246 272 84 83 31 31 

2010 -- -- 207 180 328 237 77 72 23 37 

ၗ਑ٰྍǺୖ᎙ኻݤࢪଣᐕԃ(2000-2010)ϐԃࡋൔ֋(Annual Report of Court of 

Justice of the European Union)Ǵҗ฽ޣԾՉ᏾౛ᇙ߄Ƕ 

 

߄ԛǴ٩Ᏽځ 4-17ϐኧᏵᡉҢǴද೯ݤଣϐѳ֡ນ೜ਔ໔ٰ

࣮ǴନΑԖᜢኻ࿉ᙍ঩ϐਢҹӢςֹӄ౽ᙯډኻ࿉Ϧ୍঩ݤ৥ቩ

౛ѦǴࡺ 2010ԃؒԖ࣬ᜢϐນ೜ਢҹǴԶԖᜢඵች଄ౢ៾ϐນ೜

ਔ໔ѳ֡ऊӧ 20ঁДѰѓǴځдᜪࠠϐນ೜Ψ೿ऊӧ 30ঁД΢

ΠǶᗨฅ 2010ԃϐѳ֡ນ೜ਔ໔ 29.1ঁДК 2009ԃϐ 33.1ঁ

Д෧ϿΑ 4 ঁДǴՠࢂჹྣද೯ݤଣӧ 2010ԃϐςຊ،ਢҹໆ

527ҹҭؒԖК 2009ԃӭǴϸॹࢂёа࣮рද೯ݤଣϐ่ਢኧໆ

வ 2008ԃϐ 605ҹࡕ൩೴ԃሀ෧Ǵջ٬ϝࠀமᆢ࡭ӧ 500ҹа

΢ǶᏵԜёޕ 2008ԃଆཥቚуޑᆙ࡚ӃՉຊ،ำׇځکд੝ਸຊ

،ำׇ٬ޑҔǴٯӵǴᓬӃೀ౛ำׇǵуೲז܈ೲೀ౛ำׇǵᙁ

ϯำׇ฻ςόىаှ،ද೯ݤଣϐၮբਏ౗ϐୢᚒǶ 
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җԜёـǴද೯ݤଣϐѳ֡ນ೜ਔ໔ᡂϯόε(ӵ߄ 4-17)Ǵ

ԶȠٚථҁచऊȡᗨฅΨঅׯද೯ݤଣϐᆅᗄ៾Ǵՠද೯ݤଣऩ

ाᔈбӢᘉ஭៾ज़஥ٰϐᕷख़πբໆǴ༈Ѹӧນ೜ำׇݤ܈ଣಔ

ᙃ΢ሡाӆ଺ፓ᏾Ǵаගϲਢҹນ೜ϐਏ౗Ƕ 

 

߄ 4-19Ǻኻ࿉Ϧ୍঩ݤ৥(Civil Service Tribunal)ນ೜Ϸѳ֡ນ೜

ਔ໔ (வ 2005ԃډ 2010ԃ) (ຏ 1) 
ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔ѳ֡ນ೜ਔ໔(аДीᆉаДीᆉаДीᆉаДीᆉ) 

(ςຊ،ςຊ،ςຊ،ςຊ،)ղ،ղ،ղ،ղ،
(judgments) 

(ςຊ،ςຊ،ςຊ،ςຊ،) 
 з(orders)ڮзڮзڮзڮ

ᕴѳ֡ਔ໔ᕴѳ֡ਔ໔ᕴѳ֡ਔ໔ᕴѳ֡ਔ໔ 
(ຏຏຏຏ 3) 

ԃԃԃԃ ཥਢҹཥਢҹཥਢҹཥਢҹ
(new 
cases) 

ςຊ،ςຊ،ςຊ،ςຊ، 
ਢҹਢҹਢҹਢҹ

(completed 
cases) 

҂ຊ،ਢ҂ຊ،ਢ҂ຊ،ਢ҂ຊ،ਢ

ҹҹҹҹ 
(cases 

pending) 
ҹኧҹኧҹኧҹኧ ਔ໔ਔ໔ਔ໔ਔ໔ ҹኧҹኧҹኧҹኧ ਔ໔ਔ໔ਔ໔ਔ໔ ҹኧҹኧҹኧҹኧ ਔ໔ਔ໔ਔ໔ਔ໔ 

2005 130 -- 130 -- -- -- -- -- -- 

2006 148 50 228 -- -- -- -- -- -- 

2007 157 150 235 66 16.9 84 10.3 150 13.2 

2008 111 129 217 68 19.7 61 14 129 17 

2009 113 155 175 73 18.6 82 11.9 155 15.1 

2010 139 129 185(ຏ 2) 89 21 40 11.5 129 18.1 

ၗ਑ٰྍǺୖ᎙ኻݤࢪଣᐕԃ(2005-2010)ϐԃࡋൔ֋Ǵҗ฽ޣԾՉ᏾౛ᇙ߄Ƕ 

(ຏ 1) ΢ॊϐ಍ीኧӷ(gross figures)ж߄ਢҹᕴኧǴ٠όх֖ङඳ࣬՟ϐӝٳນ

೜ਢҹ(joinder cases)Ƕ 

(ຏ 2) х֖ 14ҹ೏ۯ጗(stayed)ϐਢҹǶ 

(ຏ 3) Ԝѳ֡ਔ໔όх֖ҺՖ೏ኩ጗ਢҹϐນ೜Ƕ 

 

ᗨฅȠٚථҁచऊȡؒԖቚуϦ୍঩ݤଣϐᆅᗄ៾Ǵՠ٩ྣ

߄ ৥வݤҢǴኻ࿉Ϧ୍঩܌4-19 2005ԃ҅ԄၮբаٰǴ໻ 2006

ԃᆶ 2007ԃϐਢҹໆཥቚനӭǴՠ 2008ԃԿ 2009ԃϐཥਢҹໆ

ԋ଍༈ԋߏǴЪᆢ࡭ӧ 110ҹѰѓǴځЬाচӢ܈೚ࢂӢࣁ 2007

ԃ 11Д 1 Вཥޑኻ࿉Ϧ୍঩ݤ৥ำׇೕ߾ғਏࡕǴ٩Ᏽཥޑำׇ

ೕ߾җນ೜ᒡޑ΋Бॄᏼນ೜຤Ҕ٬ฅǶԶ 2009ԃ่ޑਢኧໆቚ

уԿ 155ҹǴ࣬ ၨ߻ܭԃε൯ቚуΑ 20%ǴځЬाচӢࢂӢࣁ 2008
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ԃ 12 Д 22 Вኻݤࢪଣჹ Centeno Mediavilla and Others v. 

Commission500܌଺рϐӃՉຊ،ϐղ،܌ठǴ٬ளኻ࿉Ϧ୍঩ݤ

৥ளаஒᆶԜਢԖᜢᖄϐ 32ҹਢҹ΋ଆϒа่ਢǴࡺԶǴҭ٬ள

2009ԃϐᕴѳ֡ນ೜ਔ໔ࣁ 15.1ঁДǴၨ߻ԃϐ 17ঁДᕭอΑ

٤ǶќѦǴ2010ԃϐ 139ҹཥਢҹኧᗨฅၨѐԃቚу 26 ҹǴՠ

ςຊ،ϐኧໆࠅၨѐԃϿΑ೚ӭǴவ߄ 4-19ёޕǴЬाচӢࢂӧ

ܭ 2010ԃޑςຊ،ਢҹύǴаፄᚇЪ຤ਔޑղ،(judgment)׎Ԅ

բрຊ،ޑਢҹଯၲ 89ҹǴϸॹࢂаၨόഞྠЪၨό຤ਔڮޑз

(order)׎Ԅ่ਢኧໆѝԖ 40ҹԶςǴК 2009ԃϐ 82ҹىىϿΑ

΋ъǴӢԶ٬ள 2010ԃϐᕴ่ਢኧໆКѐԃϿΑ೚ӭǶ 

 

߄ԜǴҗࡺ ਏ౗΢ޑ৥ӧਢҹນ೜ݤҢǴኻ࿉Ϧ୍঩܌4-19

ዴჴԖࡑуமǴନΑ 2010ԃӢࣁѝԖ 6 Տ۔ݤቩ౛ਢҹǴҭठ٬

ນ೜ځ৥ϝሡਥҁӦவݤ৥ϐນ೜ਏ౗ୃեϐѦǴኻ࿉Ϧ୍঩ݤ

ำׇೕ߾ǵݤ৥ϐಔᙃᆶ۔ݤΓኧ฻Бय़ѐঅ҅аගϲݤ৥ϐၮ

բਏ౗Ƕ 

 

 

 

 

 

 

 

 

 

 

                                        
500 Case C-443/07 P, Centeno Mediavilla and Others v. Commission [2008], ECR I-10945. 
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಑Ϥണ ๖፣ 
 

൦ȃ๖፣ 
 

ኻݤࢪଣჹܭ᏾ᡏኻࢪᖄ࿉ϐљݤᡏޑسว৖ԖፅԖຨǴ۳

۳๏ϒኻݤࢪଣϐ҅य़ຑሽǴόѦЯתځࢂᄽ๱ኻ࿉᏾ӝၸำϐ

ОًᓐǴᕵᢀኻ࿉᏾ӝຬຫъШइа΢ǴԿϞϝӿҥόའǴځ᏾

ӝኳԄჹ୯ሞޗ཮ҭ஥୏Αќ΋ݢ୔ୱ᏾ӝޑүਏჹຝǶࡺԜǴ

ჴόૈցۓኻݤࢪଣӧኻ࿉᏾ӝ΢ϐଅ᝘ǶϸϐǴჹܭኻݤࢪଣ

ϐץղЬाࢂჹځљݤᑈཱུЬက(judicial activism)ޑ၎ Ǵੰځ೸ၸ

ਢٯղ،೴؁ዴࢎۓᄬΑ܌ᒏϐኻ࿉ݤϐᡏسǶ 

 

όݤᄬԶԋǶᆶ୯ϣࢎ೴΋ྍݤԖҗӚᅿࢂ߾ݤᒏϐኻ࿉܌

ӕࢂޑǴኻ࿉٠ؒݤԖಒ೽ೕጄࡓݤϐచЎǴԶ໻ࢂаӚᅿచऊ

ಔԋϐЬाྍݤǴаϷԛाྍݤ᏾ӝԶԋǴ܌ᒏݤޑచΨ໻ࢂచ

ऊύϐཷࡴԄޑచЎϣ৒ǴӢԜǴኻݤࢪଣჹܭచऊύచЎϐှ

ញᆶ፾Ҕ൩ཱུڀख़ा܄ᆶ״ܥΚǴΨӢࣁӵԜǴኻݤࢪଣᆅᗄϐ

ሦୱ՟ЯӢჹచऊచЎϐှញԶ೴ᅌᡂቶǴ೭൩ԋΑץղљݤᑈ

ཱུЬက܌ޣόૈ᮶ӕݾޑ᝼ᗺǶ 

 

ӧȠٚථҁచऊȡύϐख़ाँઇǴ२௢ϐख़ाׯॠջڗࢂ੃

ΑȠଭථࠟլచऊȡࡌҥϐΟਥЍࢎࢊᄬǴ٠ஒচΟਥЍࢊ᏾ӝ

ӝբ᝼ᚒϝ፾ҔӅݤ΋่ᄬǴନΑԖᜢӉ٣ሦୱϐ᝾ჸᆶљൂࣁ

ӕᡏϐำׇೕ߾ೀ౛ѦǴჹܭӅӕѦҬᄤӼӄࡹ฼ሦୱϐ᝼ᚒϝ

ϩ໒ೀ౛Ǵ٬ளኻ࿉҅Ԅᗌӛຬ୯ৎϯ(Supranationalisation)ϐࢂ

ၡǶќѦǴȠٚථҁచऊȡନΑቚу਻ংᡂᎂ(climate change)ሦୱ

ϐ៾ज़ѦǴҭஒȠᏦݤచऊȡύԖᜢૈྍǵඵች଄ౢ៾ǵϼޜǵ

Γၰ௱ජǵၮ୏کϦ҇ߥៈ฻ཥ៾ज़ϒаߥ੮ǶᙁقϐǴջࢂஒ



 170 

চҁኻ࿉ϐಃ΋ЍࢊᆶಃΟЍࢊሦୱϣϐ،฼ำׇ௦ҔȨຬ୯ৎ

ಔᙃȩϐ،฼ำ ǴׇԶੋϷӉ٣ਢҹ߾௦ڗ᝾ࡹᆶљݤӝբᐒڋǶ 

Ԝ଺ݤό໻٬ளኻ࿉ૈೀ౛׳ቶݱЪ΋ࡐޔ௵གϐ᝾ჸᆶљݤሦ

ୱ᝼ᚒǹӆޣǴӧ೽ϩሦୱᘉεቸ܄చීϐ٬ҔǴё٬ளኻࢪᖄ

࿉೸ၸҥݤำׇૈ׳ቶݱӦჴ౜ኻ࿉ϐӅӕҞ኱Ƕ 

 

όёցᇡޑǴኻݤࢪଣவȠѭථచऊȡ߻ϐᆅᗄ៾ǴډȠѭ

ථచऊȡϐঅ҅ǴӆډȠٚථҁచऊȡϐϣ৒ǴዴჴΨ࣮ډΑኻ

ࣁᇡޣଣϐᆅᗄ៾೴ᅌ೏ᘉε፾ҔύǶฅԶǴ฽ݤଣᆶද೯ݤࢪ

೭ࢂխόΑϐᖿ༈ǹӢࣁᒿ๱᏾ӝ୯ৎኧޑቚуǴу΢᏾ӝሦୱ

ϐᘉ৖Ǵࣗ׳ԿӧȠٚථҁచऊȡύԖ፟ϒኻ࿉୯ሞݤ΢ϐݤΓ

ၗ਱ǴӢԜԋࣁ୯ሞݤ΢ϐЬᡏǴёаགྷႽࡕ۳ࢂޑኻ࿉ซӵ΋

ঁᐱҥ୯ৎǴж߄཮঩୯ӧ୯ሞޗ཮΢ёаᆶځд୯ৎ܈୯ሞಔ

ᙃϕ୏ǵӝբکᛝ࿿୯ሞۓڐǶҗԜٰ࣮Ǵ೭ௗុΠٰۯ܌՜ϐ

ԶǴவᐕԃٰϐঅ҅చऊٰࡺಒǶ׳ቶ׳ޑय़ӛஒᡂޑ᝼ᚒࡓݤ

࣮ǴࣁΑᔈбኻ࿉᏾ӝޑుϯᆶቶϯǴቹៜޑډό໻ݤࢂଣᆅᗄ

៾ϐय़ӛǴΨቹៜډΑኻ࿉ݤଣϣ೽ಔᙃᆶນ೜ำׇ΢ϐ΋ӆঅ

҅Ǵωૈॄ಻ኻ࿉ݤଣϐ೴ԃቚуϐᚳεਢҹໆǶ 

 

ଣၮݤᡂׯΑගϲਢҹቩղϐਏ౗ǴନΑࣁଣݤӵǴኻ࿉ٯ

բБԄѦǴٯӵǴӧ 2004ԃଆǴ౛٣཮،ۓ౽ᙯԖᜢ཮঩୯ගଆ

ϐคਏນ೜ᆶόբࣁϐນޑᆅᗄ៾๏ಃ΋ቩݤଣǹӕԃǴ౛٣཮

Ξ،ۓ೛ҥኻ࿉Ϧ୍঩ݤ৥Ǵ႖ԃ҅ԄၮբᆅᗄԖᜢኻ࿉ᐒᜢϦ

୍঩ϐນ೜ਢҹǶനख़ाࢂޑǴኻ࿉ݤଣᗋၮҔόӕϐ੝ਸນ೜

ำׇБԄٰቚуਏ౗ǴٯӵǴኻݤࢪଣନΑа۳௦ҔϐᓬӃೀ౛

(priority treatment)ǵזೲ܈уೲቩ౛ำׇ(expedited or accelerated 

procedure)ǵᙁϯำׇ(simplified procedure)аϷό໪ᕴ៏۔ཀـ

(without an Opinion of the Advocate General)ϐቩ౛ำׇ฻ 4 ᅿБ
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ԄǴٰගϲਢҹቩ౛ϐਏ౗Ǵӧ 2007ԃਔΞཥቚᆙ࡚ӃՉຊ،ำ

ׇ(urgent preliminary ruling procedure)຾ٰǴ܌аǴډҞࣁ߻ЗǴ

ኻ࿉ݤଣϐ੝ਸນ೜ำׇ൩Ԗ 5 ᅿǶ 

 

ฅԶǴ೭ׯ٤ᡂ՟ЯϝᔈбόΑኻ࿉ݤଣ೴ԃቚуϐਢҹ

ໆǴӢԜǴନΑ΢ॊܭȠѭථచऊȡǵȠኻࢪᏦݤచऊȡᆶȠٚථ

ҁచऊȡ܌ගϷϐׯॠǴаׯ๓ኻࢪљݤᡏسϐၮբਏ౗ѦǴኻ

࿉ݤଣҭ௦Ҕќ΋ᅿݾᆄှ،БԄǴջᜪ՟୯ϣҞ٬܌߻Ҕϐፓ

БԄٰԖਏỜ෧ਢޑճҔፓଶࢂǴΨ൩(mediation system)ࡋڋှ

ҹໆǶҞ߻ԶقǴ೭໨ፓှБԄჹܭफ़եኻ࿉ݤଣਢҹໆ՟ЯԖ

࣬྽ԋਏǴԶჹܭນ೜྽٣ΓᚈБᜫཀ௦ڗፓှБݤаڗжࡓݤ

ນ೜ϐനεচӢǴόѦЯࢂᗉխນ೜ਔ໔ϐϧکߏՔᒿԶٰޑଯ

ນ೜ԋҁǴᏤठݾᆄୢᚒό໻ۯ᪓ԶคݤҥջԖਏှ،Ǵङࡕҭ

໪ॄᏼӢਢҹۯ᪓ԶቚуߕޑуԋҁжሽǶݩЪӧε೽ϩޑ௃׎

ΠǴճҔፓှБԄ՟Яૈ׳಄ӝ܌ᒏϐᑽѳচ߾ǶඤقϐǴፓଶ

᝼ୢᚒݾ೷ϐٿ᝼ᚈБӧЬᢀཀ᛽΢Ǵ൩ݾࣁӢࢂԋфǴЬाޑ

Ԗၲډ΋ठᆶᑽѳǴӢԜࢂឦܭᚈБ೿գ௃ךᜫϐΠၲԋှکǶ 

 

ᕴقϐǴҞך߻ॺёа࣮рኻࢪӅӕᡏϐљݤᡏسӧѭථచ

ऊϐঅ҅ࡕǴځၮբޑԋਏࢂԖ࣬྽ׯޑ๓ǶԿܭӧཥٚޑථҁ

చऊೕۓΠǴ᏾ᡏޑљݤᡏسၮբϐԋਏҞ߻ϝ҂ޕǴՠёаႣ

ଣǴݤଣǵද೯ݤࢪᖄ࿉ቶϯᆶుϯϐ᏾ӝၸำǴჹኻࢪኻࢂޑـ

аϷᆶ཮঩୯ݤଣϐ໔ޑфૈفՅکᆅᗄϩଛǴ໪ाૈ׳Ԗਏ

౗ǵ΋ठک܄಍΋࣬ޑ܄ϕଛӝᆶϕံǶኻݤࢪଣբࣁኻࢪӅӕ

ᡏϣϐനଯΨࢂനಖቩભݤଣǴ׳໪λЈᖀᖀӦ஥ሦኻࢪᖄ࿉ර

ӛ׳ပჴ่ᄬ΢ڋݤϯǴԶЪ᏾ᡏϐኻࢪӅӕᡏسϐݯݤࡓݤϯ

ϐว৖׳໪ݤᆶਔ٠຾ǶӢԜǴ٬ࣁቶကϐኻݤࢪଣૈ׳Ԗਏၮ

բǴ٬ኻࢪΓ҇ૈ׳ᒃݤ߈ଣǴ࣬ځᜢၗૻЎҹሡाܰڗܭளǴ
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ϐࡋଯ׳ଣ஌ϒݤࢪϦ҇ჹኻࢪ໪೸ܴϯǴωૈ٬ኻ׳ำׇࡓݤ

 ҺགǶߞ

 

җܭҁፕЎӧȠٚථҁచऊȡғਏόΦࡕбఌǴჹܭԖᜢኻ

࿉љݤᡏسϐၮբԋਏǴ྽Πคݤගٮӵ߻ॊᔠຎȠѭථచऊȡ

૓ϐᙦ൤ኧᏵа՘᛾ཥచऊჹܭኻ࿉љݤᡏسϐԋਏቹៜǴӢԶ

ҁЎ໻൩ 2009ԃᆶ 2010ԃϐ࣬ᜢኧᏵගр՘᛾Ǵ׆ఈૈᙖԜ࣮

рᆄইǴаᔠຎཥచऊჹኻ࿉ݤଣϐԋਏቹៜǶӵӕ΢ॊಃѤക

ಃѤ࿯Ԗᜢ 2009ԃᆶ 2010ԃϐኧᏵᡂϯǴ՟Яёа࣮рȠٚථ

ҁచऊȡғਏࡕǴኻ࿉ݤଣϐਢҹໆ೿Ԗλ൯ቚуᖿ༈Ǵ୤Ϧ୍

঩ݤ৥ϐཥਢҹኧቚу൯ัࡋ༾ε٤ǴӢԜёа௢ፕཥచऊჹܭ

ኻݤࢪଣᆶද೯ݤଣᆅᗄ៾ϐঅ҅ᆶᘉ஭Ǵዴჴჹਢҹໆϐගϲ

Ψ٤ቹៜǶ 

 

൩ਢҹቩ౛ϐਏ౗ٰ࣮Ǵ฽ޣΑКၨ 2009ԃک 2010ԃϐኧ

Ᏽࡕว౜Ǵ໻ѝԖኻݤࢪଣϐѳ֡ນ೜ਔ໔Ԗ຾؁ǴЪബᐕԃཥ

եǴԶද೯ݤଣϐѳ֡ນ೜ਔ໔ᡂϯࠅόεǶҗԜёـǴȠٚථҁ

చऊȡᗨฅΨঅׯද೯ݤଣϐᆅᗄ៾Ǵՠද೯ݤଣऩाᔈॄӢᘉ

஭៾ज़஥ٰϐᕷख़πբໆǴ༈Ѹӧນ೜ำׇݤ܈ଣಔᙃ΢ሡाӆ

଺ፓ᏾Ǵаගϲਢҹນ೜ϐਏ౗ǶӧȠٚථҁచऊȡύ٠ؒԖቚ

уϦ୍঩ݤଣϐᆅᗄ៾ǴЪද೯ݤଣӧϦ୍঩ݤ৥ܭ 2005ԃ҅Ԅ

ၮբࡕǴջ೴ᅌᙯ౽ኻ࿉ᙍ঩ϐນ೜ਢҹܭϦ୍঩ݤ৥ቩ౛ǴӢ

Ԝද೯ݤଣӧ 2009ԃᆶ 2010ԃ٠ؒԖௗԏҺՖኻ࿉ᙍ঩ϐཥਢ

ҹǶᗨฅϦ୍঩ݤ৥ӧ 2009ԃԿ 2010ԃϐཥቚਢҹໆޑ൯ࡋК

ݤ৥ϐѳ֡ນ೜ਔ໔ٰ࣮Ǵаݤଣε٤ǴՠவϦ୍঩ݤঁٿдځ

ଣբрղ،(Judgments)ޑນ೜ਔ໔ԶقǴѳ֡೿ӧ 19ঁД΢ΠǴ

Զ 2010ԃϐղ،ޑນ೜ਔ໔ࣗԿଯၲ 21ঁДǴҗԜёـǴϦ୍

঩ݤ৥ϐቩ౛ਏ౗ϝԖ຾؁ϐޜ໔Ƕ 
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ᏃᆅҁЎനཥޑኧᏵѝૈډڗ 2010ԃǴ฽ޣஒٰϝ཮ុ࡭ᢀ

ჸȠٚථҁచऊȡჹܭኻ࿉љݤᡏڋϐቹៜᆶԋਏǴࣗԿჹܭ᏾

ᡏኻ࿉ϐ᏾ӝБӛΨ཮ᝩុ੮ཀǶӧ҂ٰϐࣴزБӛ΢Ǵ׆ఈۯ

ុԜ΋ે๎Ǵ຾΋؁௖૸ኻ࿉ݤଣᆶ཮঩୯ݤଣϐϕ୏ᡂϯǴа

Ϸ୺ہ཮کኻ࿉ᅱჸہ঩ϐљفݤՅфૈǴаֹߡ᏾Ӧቩຎᆶև

౜ኻ࿉љݤᡏسϐϕ୏ᜢ߯Ƕ 

 

ຯȃႱ෈ϞᏰ೚ଓᝦ 
 

ҁፕЎϐႣයᏢೌଅ᝘ǴΏ׆ఈុۯᏢೌӃ຾ॺჹኻ࿉љݤ

ᡏڋϐࣴ๎ેزஒനཥޑᡂϯϒаև౜Ǵ٠ቚံ߻፸ॺϐᏢೌፕ

๱Ԗ܌ज़ڋϐೀǶջܭ٬ࠞਔ໔ज़ڋΠǴ฽ޣϝᙑ׆ఈҁፕЎӧ

ȠѭථచऊȡࡕϐԋਏࣴزԿȠٚථҁచऊȡϐঅ҅ׯॠǴૈа

ගٮኻݤࢪଣϐനཥኧᏵБԄǴϒаᔠຎک՘᛾ٿ໨ཥޑঅׯచ

ऊჹܭኻ࿉љݤᡏڋϐቹៜکԋਏࣁՖǶࡺԶǴҁЎ᏾౛ᐕԃٰ

ϐኧᏵၗ਑Ǵ׳٠ཥԿ 2010ԃǴ׆ఈᙖҗԜે๎࣮ૈߡрኻ࿉љ

׳๓Ъֹࣁ׳ว৖ԿࡋڋଣϐݤॠӵՖஒኻ࿉ׯϐᔠ૸ᆶڋᡏݤ

Ԗਏ౗Ƕ  
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