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(= ) Summary:

The core of the law of criminal procedure exists for the protection of human
rights, and such laws provide a considerable contribution to Constitutional Law. The
missions of the Nation lie not only in the effectiveness of the prosecution and
punishment of crimes, but also in the protection of human rights. The relationship
between these two basic missions is tensive. The regulations regarding the
harmonization of those two tensive missions are a very important part of the law of
criminal procedure.

In early years, the regulation of criminal procedure law had a biasin favor of
effectively prosecuting and punishing crimes; however there is no connection between
this phenomenons and whether a country’s the criminal procedure incorporated the
adversary system. The modern idea of human rights originated in Europe, and the
European laws of criminal procedure have long adopted the inquisitoria system, but
the achievement of the protection of human rights continues to evolve. The American
system of criminal procedure has long been considered a system that stresses the
protection of human rights, but some systems,ex. exclusionary rules, which are held
up as models were only formed during the last fifty years.

Before this time, the goa of the American criminal procedure was focused on
effective prosecution and punishment of crimes.

Our Law of Crimina Procedure set up in the Qing Dynasty imitated the
Continental Criminal Procedure and adopted the inquisitorial system. This contrasts
sharply with modern ideas of human rights, so it is natural for modern people to feel
uneasy with such a system born over one hundred years ago. However, we can not
view such a system as a superannuated system just because we are unfamiliar with its
methodology; this would be an unfair attitude toward history. Our ancestors
established their Law of Criminal Procedure under what were then considered
advanced philosophies. The disadvantages criticized nowadays can not be totally



imputed as the improper legislation of antiquitiestimes, it isthe legal practices which
did not obey the spirit of criminal procedure law that shall be imputed for those
disadvantages. It is a deliberate misinterpretation for us to blame our forefathers for
adopting fundamentally flawed philosophiesin their legislation (such as not adopting
the adversary system).

All manmade institutions shall be adjusted form time to time, because our
society is adynamic entity. Our system of criminal procedure shall need to be
adjusted continuously to adapt itself to the real conditions of our society. No matter
our societal conditions may change, our system of crimina procedure shall keep
searching for a now balancing point between “the protection of human rights” and
“the effective prosecution and punishment of crimes”.

This research will be focused on the connection between social movement and
criminal procedure, study the related results of relevant American and European
research for the resolution of problemsin current systems of criminal procedure, and
propose a system of criminal procedure which is adapted to the requirements of our
country in order to improve our people’s trust in the judgments resulting from
criminal litigation.
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