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THHMEEEERBLEEABREENZIREN B EZERBE - B
B R ETERE —EREE  FESIATEEEREZW () HEEE
A (rigid rules) > MIAFRFEERERZHARER  BUEBREHEBE 15
ERABNEE  KRASHHIHRELREEEREECCEHERS 28
ik » BRERIM > EWWBWARELER - KEBEREERER - BOGERAN
%o MERERE L DL - Fie Rl EAF 2K EHm Do #E
HHMNAZ  HRAEMEBEEA TR R A LIRSS AR EEH R ERR
B RMEEBEAERRAEREE K =OFREEREMY - H XA
ANEEFHF A EHURHFIRERE ik " RERAE (BRESE) &
fn 4 (conflicts revolution) (—-)  XEEHEHRESE  EARAERAELEH
RERAENLERS  HREEE B "¥Ed, B2E  MUBIHEETR
BHE - BEERNERERBY (u-) » WFTUAXEELEMEETRE

(2 —-) XEERLEBARELRESARSOANREANBCR2ERRRAGBESR
B HMR CEBAEES, o MMM 25 Harold L. Korn, The Choice-of-
Law Revolution:‘ A Critigue, 83 COLUM. L. REV. 772 (1983); B R Patrick J.
Borchers, The Choice-of-Law Revolution: An Empirical Study, 49 WASH. L. REV.
357 (1992); Patrick J. Borchers, Symposium: The Silver Anniversary of The Second
Conflicts Restaement: Courts and The Second Conflicts Restaement: Some
Observations and an Empirical Note, 56 MD. L. REV. 1232 (1997). BxEE2 &t
TXEREBELEESG ) BRN B AR XFWwE - 28 Edoardo Vitta, The
Impact in Europe of the American “Conflicts Revolution”, 30 AM. J. COMP. L. 1
(1982). IR 2 RAMEE  XBEERLEFER LHESFHELHE
E+AE—RAR BRIl XEERLECRRASY  ERMBEONEE £+
hE—RIIK -

(3 =) Albert Ehrenzweig, 4 Counter-Revolution in Conflicts Law? From Beale to Cavers,

80 HARV. L. REV. 337, 392 (1966). ("What appears to many as a revolution in
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BB RBRARLER -
HEZSIFEBLEEESAERBEIF A EREY  EEEBRALEEC
R (TH "B _FE, ) (wz) PBLER "TRETEMEER , (the
most significant relationship test) » MEEEEABREZIRFREEE R
o REEREEEE (Bodenheimer) HBEFRM A LB A EEBE L R
EHBECHERBRRIEE  XEEEFED  RZERWE " BUTFRESFE
#@ 4 (governmental interests analysis) (xw) » EXAE 'Sk, b2
Hdgw (wn) - HEROA "HREEWEER EARBESRELER
HENBESHEAY  URRAERSERLEREEREEE LWERATEN
Lo RE BREEREHER ) MBERA?HEACHREE X A ? £HHER
ZHBEE?BAEBRBERMM ? ASCEEERR S 25T R B KR
Hiw (AR CTERBRHEE —VERE  RAXE_MrUEBTHRBE
MRERY  BTREERERRIAR B2 orBIREEREERZF
B BNRORVREEREERIBZRAN EANS  ANBFRAUREE
REHERBZHETREBRBER  BHME " HREZERLLER, U
REERAzw -  MEERBHERE  BRERIRE Pﬁﬁﬁf’ﬁ:ﬁﬁé?‘%ﬁ%E o

American conflicts law is in fact limited to the law of torts.")

2
I

" American Law Institute (A.L.L), Restatement (Second) of Conflict of Laws, 1971
(hereinafter “Second Restatement”).
(2 w) HKBE ZEFAARZEREGFN-——BRHNRSAER S8R EANTHEE
F—~ZHHET - H7~16- SRERL ' B1ES -
(8 2) HEES AIRXEEBLERER H49-
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B (FGHERTR) RERMEE
5 15 AT

11

— - E®R

FEHERERE ) FHEEBFARREREE - LHREREREE - &
WREERRER RHAGRER - TEE-MNEZEEE - BRAARAEK - RKE
BEREREES TBBEE8, (official member) BEMKRBESL , T HEG
B, (elected member) HEIHKZ " XEEREY, r RBRFZIHRENLE
RECER WEHEEE LRMAZFEIRRE2THNEECRE  7HE
BEBR—F (ux) M "ERBREE, KELFEER > FRUACHERA
W TR R AREZIER -

REELAEBREE —NWNZHEE-REHE (TH "E—-8E, ) H
Joseph Beale #iZ ¥ ¥ » —ht—% "HE " H# L BIEH Willis Reese # IR\ IT
¥R OMEBE_FEREAENTRERRENERS » Bk Reese HIRFF ERLZ

TEREEREEE, (2v)  BE BREN "mEEWREER, MR TE
ZHHRL 2L EREEBEZ - AT ORRFIEHEGBRSE - A ZFRU
GE A

T FEmEd
TECHR, WHERE TBRRREST, - TEREERNL (2 BH

(2 x) BT XHEBBE——BEBRLE  AEBERHEER  CTAFEASATK
BEFEZHE-

(32 +) BHEE ABXEEELEFRER H79-

(# A ) Robert Leflar, Choice-Influencing Considerations in Conflict of Laws, 41 N.Y.U. L.
REV. 277(1966); Robert Leflar, Conflicts Law: More on Choice-Influencing

Considerations, 54 CAL. L. REV. 1584 (1966).
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fhAERER St ERERMETR - TE R BRYIEAERF A E
FRI - #5852 "TZRERREG RBFEZREMUSAER  HREREZ
REEHMBECH CERELN > "H__FHE, EHHBEBA "HEXt,
(articlization) » [ B R BEIR BRI ZFEEKE - SN B HE Lith 2 ZOE
B NEBARBEEREE  KE-BLTHRAE  UETHIEERBLE
BERERE (sa)  NABEXEK  EEFARETEREF  KE—F
N+ EERE  LDRFERMREYBCGERCEREREREL (2-0) - H#
?‘fﬁ@@?&?ﬁZ%ﬁﬁ*%fﬁ#&ﬁﬁZ?ﬁﬁﬁﬁ!  TE R FREEASARCE
BERBEKCEAFRREER A ——SEEMRERA  ZRRERBEERZEY
B BNREMKECIFRIBE Gt B R R » RURNH » FIHIXREIN RS
RAFREEGCZEMELRE  RZEREGEEBZI  EERBEILEEXRER
(re-restate) B » BROJLIAIF AT T i B WA BGEXEN — i HREEK L
PRI, (- o BLED TEHE L MERCERER -

MER BRI X TE R N RN
BEHEFHNED (2—-=) s REREBREITR (Wrongs) - "HE_#HE.L KL
TSHETR, (Torts) ~ TAREZIE , (Actions for Death) F 45 T Bk K E%

(3 A& ) A.L.I, Second Restatement, § 190 reads: "the contractual duties imposed upon the
parties to a deed of transfer of an interest in land are determined, in the absence of
an effective choice of law by the parties, by the local law of the state where the land
is situated...."

(#—Q) [Ibid, §197 provides: "the validity of a contract for the transportation of passengers
or goods and the rights created thereby are determined, in the absence of an
effective choice of law by the parties, by the local law of the state from which the
passenger departs or the goods are dispatched,...."

(3£ ——) Willis L. M. Reese, Choice of Law: Rules or Approach, 57 CORNELL L. REV.
322~334 (1972).

(2—=) W—ACAFRBAFER-AANAERLHFE  HREBREAZEDS  BREE
HE O BRMITHERED  NERVMEMSSS  REKEREYN  NEETR
BWE  AIEMS < -
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f& , (Workmen's Compensation) =&z BN "EBETE, > TSR
ZEF B -RBHFAEERETREBEZERNZEE G UM AMARE (-
2)  BLREE=ZFUH NG HRERTRREETREARCEERE - 4@
TREHERLE |, (Charitable Immunity) -~ "HERERE , (Intra-Family
Immunity) (#-w) SMREE  S—NEETRBEZIEEHH > NE—
BHEtARZ—BER  HRZWOT (e-5)
LHRRBRETREBECRE  KEANERMECERNT  REIBEETRES
 XBE HEERZAREREEFENRCEBIENRE  UREESEA
ZHEFHEEE -
CQEBRBEAGRMEZFAEE - FRHCERBER  BHNCESRZR
E =l

(2—=) HWR"EZFHE KR "B, QBFRELRREEY . TEZFR) ZREEREK
R ERERERR B "THEHE, -
(i2—w) PWPF - ARMEAE F I8 HKRE 169K FHER > XEERER——R
BiThiE AERATHEEDL CT+EENWAK BEETHAERGESR -
(##— %) A.LI, Second Restatement, § 145 The General Principle
(1) The rights and liabilities of the parties with respect to an issue in tort are
determined by the local law of the state which, with respect to that issue, has the
most significant relationship to the occurrence and the parties under the principles
stated in § 6.
(2) Contacts to be taken into account in applying the principles of §6 to determine
the law applicable to an issue include:
(a)the place where the injury occurred,
(b)the place where the conduct causing the injury occurred,
(c)the domicile, residence, nationality, place of incorporation and place of
business of the parties, and
(d)the place where the relationship, if any, between the parties is centered.
These contacts are to be evaluated according to their relative importance with

respect to the particular issue.
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(b)1T By Bk 30

CEBAZER -~ BF - B - A FEMEE M
(DEEHEHARBE M -
tHERRRFEREAG E R EE AN EESE N FUFE (-

.
/\) °

HERRETH S "EoFR, FERZBEERENKRRE B
Z o FRLLF R R B\ (issue-oriented) - BAKBEEREF BB EIIEFRIU
THRAIR R ) (rule-based system) ZHRBRRA (m—-+)  EERE
WONKMREBER  ERAYREGZPELPBTHEEA 2R > MAEE
BERBE R — PR BRI - RATBIBE ST - DB EZ (RER
BIZ) B (- MBHREFEZKE  HAEMT (2-n)

(3 —5x

(32— %)

(#—A)

(—-A)

EXHES B RMPE AREAE > H 180~
Peter Hay, From Rule-Orientation to “Approach” in German Conflicts Law: The
Effect of the 1986 and 1999 Codification, 47 AM. J. COMP. L. 633, 664~665 (1999)
ARFAEERBRECFEUNLFERNRI - "HEHH ) M Reese HBHE Elliot
Cheatham EBR - NA-EMLRBRZIERT » NYFIHFTEREFH - See
Cheatham & Reese, Choice of the Applicable Law, 52 COLUM. L. REV. 959 (1952).
A.L.1.,, Second Restatement, § 6 Choice-of-Law Principles
(1} A court, subject to constitutional restrictions, will follow a statutory directive of
its own state on choice of law.
{(2) When there is no such directive, the factors relevant to the choice of the
applicable rule of law include:
(a)the need of the interstate and international systems,
(b)the relevant policies of the forum, |
(c)the relevant policies of other interested states and the relative interests of those
states in the determination of the particular issue,

(d)the protection of the justified expectations,
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8 BIRRAEE T REEMERA , CHEGEER

(EREFBENRET - RERZBEEETHRBHERZET -
)N —¥kisE LR B E RN > FRERREAZRECHRRREES -
@MNERERHEZRE

(b)i BE 3t FHBH BUR

COEHMEFEMMERIHRBOR  UREBRETGEFUR  ELEE
Oz LB R 2R

(DIEE R F a2 R E

(OFEREEBREMIKB ZERBUR

(DEEE » ARARERFER -5

EEHAERCRERERAZEN (2=20) -

EE-SRUEE F-—EAETARRBEAGRHOERURERBRELE
EER CHREARFEEETRERENESY £ "B _Fik, CHEB
RE (X)) Bl B —BH+AEBERAZESEF (Personal
Injuries) » F—EHHE+LERREEZER®Y (Injuries to Tangible Things) F
ERENZEERSR E—aN+AREREARERHE LR ERFISINEE
TIThRMEER , (lex loci delicti) HBFERIMERE » BB "B -8R, HEF
B(ez-)  -HEEZ ERSEEHFBEAERY "BIFRL TR
EEREER ) ARAEERBAERKRAN—MF -

= ~INEE
HERRATTABBWE _FiRnEEMEERIFENT
(—) BRERZEBRIHECERE

(Z) BERXSPHERER  BEUBEANKRIBEEE  RRYREGFNLUS
o DR EREERERRIEBCER

(e)the basic policies underlying the particular field of law,
(Dcertainty, predictability and uniformity of result, and
(g)ease in the determination and application of the law to be applied.
(#£=0) HBXPIFIBHHFE > AWEAE H89-
(3 =~ —) GaryJ. Simson, Leave Bad Enough Alone, 75 IND. L.J. 649, 652 (2000)
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(Z) RBERY (WABBSE) > Bo_HKCHEHRESR (WATR
MR EHMERE) & EECEACREHARN  EEREFH  Hit
HEE BEBEBRERIBEZBRERAIRECEBEAREERL
EHBAGRE  EAIEARRRZER -

2\ REEMEEMmIN

EHE R HE 4 Z AT Ehrenzweig HUIR Y BB L/ E KRB REER
fEfe B ENRE TE Y REIUPER (x22) » RAERAED
ERYRHERRBLERSUBEFARN > "XEEES2Y, KRELER
BoFE MEES > THEBEABRAET  BRBEXLE BZFRCERXES
INERERE T U R B BB RERE (v =2) -

TREEMHER, ¥XE REZEIISEELRERRETCEME
B BEHEEZE L0 Reese ABRETHEERK & " REERET, —h
ANEFUEBRBBLEE -FRT=F%  Reese ARHCE—REYN 'HZ
P, ECEHEER (vow) PRT D "RREREFEECTR > LR

(3£ = =) Albert A. Ehrenzweig, American Conflicts Law in Its Historical Perspective: Should
the Restatement Be "Continued ?"”, 103 U. PA. L. REV. 133 (1954); see also, Albert
A. Ehrenzweig, Restitution on the Conflict of Laws: Law and Reason Versus the
Restatement Second, 36 N.Y.U. L. REV. 1298 (1961); see also, Albert A.
Ehrenzweig, The Second Conflicts Restatement: A Last Appeal for Its Withdraw, 113
U. PA. L. REV. 1230 (1965).

4
I
n

Larry Kramer, Choice of Law in the American Courts in 1990: Trends and
Developments, 39 AM. ]J. COMP. L. 465, 486 (1991); see also Herma Hill Kay,
Theory into Practice: Choice of Law in the courts, 34 MERCER L. REV. 521,
591~592 (1983).

(% =wm) Willis L. M. Reese, The Second Restatement of Conflict of Laws Revisited, 34

MERCER L. REV. 501 (1983).
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10 B LE TREERERA, CEREERE

REMERBREKER EREN  BEBELEBELRA: - - - FIEEEW
B "EZF&E REEERBENREMGEERESETE - - - -

(e=z) BU T REEREER ) ORY RFREFER - AWTE
"REEWEEG, FHEERATSERS - ATROT (22

— - HEH

COREMRHE M

HERBEHERIEANRE > ERBRAHRERE —HBRERRLHH
BEZE,T  BREUEABBANESF TERERFIREELE
(individual justice) Z¥|QRFER » BoFMZ T LR BHEEHEANRKE
ZH > EERERARERREEARAR  HERTRRLFTRIERE - KAI6E
BARERZHARERE  BER "REERERR,  REFEBHIULE
EFH > BERZVICEHEBMBERE -

REETREE  MRCE-TTRhHMEIETTENERERZHRE
RoOMER_FwEETERIEET  LEERR RBEZFER " Hk

(=% ) Ibid, pp518~519. ("No restatement can remain correct forever because the law is
never static....What can be said with assurance is that it is a transitional work that
has roots in the past.")

(=) BAXKR REEREER, hiTFARK FERGOERBEERR (—) B

MRUEMELR - (Z) ZHESRL HEEBEEE&ER : (—) BERZHR1L -
(Z) MMEBRCRERS  RFLE SIIERETAFREAB T —#RR
ERLZERARTEL  RBEWAERLIRX  ATHEEAARR - H 76~
81 - WX MARER "REEWEER  MKELTR  BRATEREAZS
FRE® MEALERE: () TRENEHAEEZENZEBFRER
B (D) TREAR-BHEEFHERL  HBRER (—) aRFEEBRNEE
oBESRTEAE - (Z) BUEHEZBREBR ARl BEBRLEL
'BREEFHERARER , WL RIRERELECERERE (—) —— 88
FHEEAKERNERIE - (8) H41~443-
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BHETR, ARCERREM IR ZERE  HERACHKHREERAEEBSE
el E  FEENI RA&EZIBEXZEE A TEEEMRE, (more
significant relationship) RH| » IBIEEAZYVICHIRER - LIgiR " A B E
EIBERY BE_FHEEEHENTABREAXHE - "HRABBEZIRR
DERERE MR EEBAMCERBRERR - o MEKRLEEZBEHRAE
BYRAFERAECHRERE  FAMRESHE - "HRNEERIR  KEA
BRAECERR  ERHMERHRRAFEGAREREARE TREEZNE,
B RIUZEBCERERER - | #HEERKEEHEMKREEZ AR -
s BRRARRE _Fidm "R, 2 T —REETR, BB E—BN+H
GAFIBHEEREE HEESREFHERREES  EHEXFIRGEAR
BEEMESE W ZHRBBEZEN -

Q®&EHIESE

EERRELAERRET  NKHMRERCERARFEEERE &
HRACHEREERALEEER  RMREBZEZHRER  RBEERRE
t ~ R (renvoi) HLOFRBBINER BT (escape devices) * LUEIEA]
BRAZERCEN - HEZ EXRERREECEREAFERLLE > MiEdk
L RE A LLER IR - MEERY R PR ERREFE  EMARTRBEEK
REsk BEFEEAKERMEECEEBELREREN (e=x) » BAKRKRBEE

(E-%) PHIRGZIRUERKRRXGEZRRE  MEFSOUNKREENME  BEZ  ¥—
FREKEEMEEERNEMES  MEKEKGCEBRERFINER R
HERENREFME  AREKEEMNEREZ  WBEBRLREZ-KER i
b SMREFRNBERREFERS  RFERETTIIA - REEE - BERL
ELIRBEREFEMETR  BERLERNE BRLEZHEGESE
(Z) HEEELRAT 78 £ 4 AEK ° K 185~214 ; R Brian R.
Opeskin, Choice of Law in Tort and Limitation Statutes, 108 L Q R 398, 402 (1992).
("According to the orthodox learning, issues that are classified as procedural are
governed by the lex fori, while those that are substantive are governed by lex

causae.")
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BRENAERR - A > BEREEBEFEEECPEEER  HEREARK
Hiw (R#) @ ERFROGEREEMEDEMER CERESERE) 2%
B RERARERAEIRRR ——AOF RBGENK - DUEENIR (BR) &'
BEZEHE - HEM REELFRBEXEBRS (mechanism) Z[F A4S
IR BERMROPZEEAR > I EME R AR EIIEE 0 RELE
L BEHRE FRBRTGZEA

RELAEARSERERY  NERERLERBHRATRMBPERER
ZEEER R EREFEREENEHERCHEEREERT  EHEAR
VA ERBRY - (Mm% EEFUERL -

OEEREHRAL

TR ERRBLAEANRBIIRE "HREGERG, B "Bt
FE OWNE-BE THEEE—F BRRERTHHEL S Z6 L BLHOMNK
FEEBE (Court of Appeals) Fuld Ik BB Auten v. Auten (=) » 2R
Kilberg v. Northeast Airlines, Inc. (- ) WHEER BBRELARR
Babcock v. Jackson (:=0Q) FIRXHHHH >  HETTRERERERESRE
HAREWEEEE ) - Fuld R EREXEZSBER » 7 Babcock v. Jackson —Kth
B

BRETHRBHZIEFEERSART  BRENHEETHAURET RiE
RER HEFRNFERGHEER  BERERBITRELNIZEBEENEES
BROUREEAEZAR  AMMALERREBEREN (certainty) -~ HHB A%
(ease of application) -~ K AJFHEIME (predictability ) ZFBEL » HEEER »
EREMEY  MAEEB L AERERBEEZHRS -

EEARBTAT B R ENEN Auten v. Auten FRIITZ " EH.LHER
( Center-of-Gravity ) &k " HEKRZEREMH | (Grouping of Contacts) @ &
ARG HLEEEGEERNEETREN  EH - A FRERVIZHIRES

(=) 308N.Y. 155 124 N. E. 2d 99 (N.Y. 1954).
(3£ =74 ) 172N.E. 2d 526 (N.Y. 1961).
(#=0) 12N.Y.2d 473,240 N.Y.S. 2d 743, 191 N.E. 2d 279 (1963).
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ROHMEMDEAERBFECFEFHEEREARME (the greatest concern) Z
EEWERBEURZ -

HEHOMNEL K AEAEERCESERRER S > EREMN  giE
AHBABEZIHRF CHESASRBHNER BB REZEFHM - &
RERBHGEBKIN » MERIREERBIREERRBL  HBRZT &
ABAHEARZHMFEERER IR LM —EE !

MEMZBORERERESHETE A (tort-feasor) » HREHBERBZ
HEEAREHEET  ERABSERBRBENINALUISIENEZRHILRE 5—5F
H ZRBEHREHMOCRERBENRTEEAZEET RNV ZEE
K WAEFD  BEREFHFEAZIEESHEN (uz=-) ETRHELREHR
HXHEFERE S  URENEARBAFGIENES  MAXEBAHERR
AEIIBBHIN > BR > ERECREBGIALURAESKE  ZHERRBLFHE
WARBEEF  EMZAHERELERETEA R -

BEFDZFHENBESECERRECTFERY  MIESEHRCH
ERETRSBEM NMEXEY  RUEREBET  ZHMHEHAGEEATELZ
BEITRINREERNZ - R ARCFHEAERL  MRRSH S ZE
% BRTHEZREZIEE  WRIL— S8 @NEBRESFEBEAZER -
FEEHET (guest-host) PR EBIIM - URBEBCHB[MBEFREK L
MBEREZABEEREHZERH  FIEFAE XN ZELEER (dominant
contacts) - HRFH HERBZHAFATERERZHEREF R -

HRAEHLECHERFENSR » HEEACER B8RS FEHE
K # ¥ (unjust and anomalous) Z ¥R R - ER WL » BE X BT
ERAAIEREILE -

R Fuld ZERGE: "EETCFAED AUREREETREEE
HERIMFECRE  BHAEDR—EE (FHE  BIThHEMS ) hER
MERBCPHELTR (%) ZE¥E (standard of conduct) » HEAF]
DEEREITRB LM IR HARRRILZFR EABIEREHERE

(=2 —) REFGBXFAMEARZEBLATRNERBIERLER HEMIERHER
Survey of Canadian Legislation, 1 U. TORO. L. J. 358, 366.
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14 BIRERL L b T R EREWERN , < H TR

HYRNEFHEATRMFIRE (the strongest interest) ZIEBAJER - |

£ Babcock v. Jackson & F K2 FIR ST % » 3B & Ik b i i X
EBZ BYEFZ BRE-EBEEKRAAEBIFIEZ BEXREREY
E—ht—FRHE_¥FSE RELTEBEELERAEET —EANER (2=
=) EHRBEIEERERBERBGRACHNIIGE  HAIFEE _HFRCIRE
RKEHE - (2==

Z - HEH

COEEZHRL

'TREEREHER ERERCREN REE ) BRZIEMNEMKZR
ft s B LBERERELAARFEGCRAREECHERMR  HHEF AN
BE BEEHERERE  RBASEERBSREE  HEUREREER
REBRZETE  BoHEEIIEARIEREERE » AUREE —F BRI
NEUBFHRTIZERERMTE  REFAZREZE "8, REHH TH, 7EE
RERAEPR ? HARAZRHELHNENAAREAZEREL? - - - BIHR
BT —EEAMSE  AMETREFEAHRAENLERTFEERFIVREE &
HERT 8—EERk S-—EEELHN "TREE, EERL - HE
o BoFRN IR ERRSI U REN "HRBEN, B THR TR, <&
B REREELTE  BEMEE (2zw) - L-AAANEXEBRAEAKEL
2Rk Pt International Ins. Co. v. Stonewall Ins. Co. and Crown Equipment

(3£ ==) Simson, supra note 21, at 653; see also Ehrenzweig, supra note 22.

(3£ ==) Simson, ibid, at 650.([I]t was an important step forward, and there can be little
doubt that it helped accelerate courts’ movement away from the First Restatement to
more modern approaches.)

(i =w ) Kramer, supra note 23, at 487. ("Judges try to make sense of the factors listed in §
6 but the analysis is predictably question-begging and confusion.... § 6 seems to
have had ...the...effect--encouraging courts to forgo systematic analysis in favor of

ad hoc intuition.")
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Corporation —% (=25 ) KBl » #% Crown A F R SHBRIER - BEHEK
& Stonewall 2+ HE]4r &R Crown ABKERBHMAENE=ZAZ (BHET
B) BEEE S AXZE Crown AFREBEHLHMMN - KELBEEE Hopper
FMBEETHRHER  E—FERHAEKEKF > Crown XTI EESEHS
Stonewall L F EHF N HERBELRBRITHWETE Crown QAEME
WX EINBEAGRL - ARMBEHE X BINGE - %5 Stonewall 22 F]IRHE
BRBETEMES IS Crown AT ERIE Hopper 2 &% » HEKRBENE
BN ERERAERARRERT -  WERARFDETHES BRI EZFHR
BARIEEFEERLD  UAFBHNCHRNZIER  HEBRFELES
FEFRRRF  BREREE  GXBNMEERRE LRERTSRAE R
ZIgkwm BERNRABREREARELUE _FREABRPAEERAEREERE
ZE®R MERRE FRERCBREBHEER REWRE —Z&XE "%
HARFHURZE 4 (the protection of justified expectations) - Hu[E LB b IRikbe
ZBEFREARR (w=x) - Hiit > WAIFEESANRKRETIESEERYE
PEBECHER  REEMEHEREARAREMRHEBEATH o ERE -

OtEIBRIBERN

EREXEERELERTD BT FHARTHEEXBHEEREEZL— (s
z€)  URETR —RBEERFEURE > FZHRE-SE+OKEZHRS
BHZNEEMRF (Contacts) > BR—IHGHARMMEBRZIAE » FAIL
HMEBR "MK, MAREZER  BRUHE-FERHBEIECTR
Reese HIREBFAFM (=)  MEBE_HRTEBLEEERZZBTER

(#2£=3x) <http://caselaw.findlaw.com/USCIRCS/6th/960173p.html>

(##zx) WR "TSHBER/NORE, HEBEERBRFESEAR > RE Crown [EHE
EUERETRBEFARBEHZERMN (BF) 2SEMFF LHRERIESEH
FiREESE Crown REIZAHEMARE -

(= x) BREE RXBRERLERER H8-

(i =) Reese, supra note 24, at 514. ("To ignore the significance of territoriality is to

ignore the basic reason for the existence of choice of law.")
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W BB ARCERERECFEIRMRE  RMEHEFL  ZEEER
BEABZEN (224 > MERESEHLHZIESE  TEE-—HWUTHEKE
FREIDGIE ih, BZBE - WEEE  ERKREETREY  "REENREE
¥, REMAERE RAURENHERE -FRIRSHE (vested right) B
B RITRhHMEER  BEE LAREURE  mEEEREASHRRYIZRIEE
KM DRI BEIN - (2w0)

NN A2 Davis FRE Juenger HRAE—HBMMAT G (nw—) FIEHZ
S BERAFHRNMHEBEERMRRFTERZRE © " EAEALEE
QERIBREREGEMNE  ATEMERAHRENHCATE  HERETE
BEAXRE ) (wwz) - R HMBCERVERBRZIRIENRE  EAL
FEFHREERBZBEDCERYE AMFAABREREGROBER - E6E
RHBMRRRREEREZEN AR —EEBCEHNEGE  MEYE
LRAREE A B YREBRERFR T -EEBUERA5IELZ
B RUSERREE (HH) BECERESE  ANRBHE —EHIER
WRERE  BRRRZBEIHEBIERL - BYIESZ BRFE -2 -AZH
M ERPFE  BEMERURRBERE -REML  JFERBERRMGAZHEE
RE  BIRNARZEECEMLTEBABAL  BUB SRR CEREGR - BUE
EEERESERCHERRARMR BB WAL RE TR BB ILE
Bttty (em=z) ZBK - BR > FHk (HEERREMIE > Reese HIRE

(3 = L) Kramer, supra note 23, at 487. (".. little or no attention is paidto §6....")

(##w Q) Simson, supra note 21, at 652,

(32w —) Juenger W EETH Neumeier v. Kuehner ¥ » B H R 2 R > See
Friedrich K. Juenger, Babcock v. Jackson revisited: Judge Fuld's Contribution to
American Conflicts Law, 56 ALB. L. REV. 727 (1993).

(#w=) Ibid, at 750. ( "Any attempt to resolve conflicts problems by means of a set of
fixed rules that fail to take into account the quality of competing state laws is bound
to disappoint.")

(#m=) BEEE  LLEBEEELE AEESHEAE > 78 £ 10 A#IRK » H 180 - Russell

J. Weintraub, An Approach to Choice of Law that Focuses on Consequences, 56 ALB.
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C) EHEHERAEZHYN  ERBRAEEEMETB R ZEEEHE (tw
m)  REZHRHBUERRTRREERATRRCERE  BRTETHR L
AT SRR T 2 R -

2 REZHEERIERE

— SEENEERCERELHMECREAS

OREEREERERXERREMEOERERE

WIRGSCATA » FERRE#HBIEERE T > Currie R F R " BFFI 217
Hiw, TFARERREXEHBEREAEARTREN —E (2wz) - RN " &

L. REV. 701 (1993).

(#+wmw) Reese, supra note 24, at 514. ("The purpose of choice of law and of conflict of
laws rules in general is to provide a solution for the problems that inevitably
arise.")

(ewma) Rt AXEMUKE REHRES > "BRNANSSNER, RERER - #E
FEESEE  MBRBERS  BELRULKRABRBLEAFAE TR - BRRTR
REZF&E "BRFBESFTER BEE R TR R Y EENERE
RECEETIRER  HEBEXEHEBRLERESBEZEE  BRHE "XE
B2 E, —AWNZH "Complex Litigation Project” ZABFARRE ' MHAMK
HABED  ZEEWNEERBASERAXBEMNERER T ER » See
Kramer, supra note 23, at 486 (1991). ("...It is by far the most widely used approach
to choice of law in the state court,...") HEXHE  BIHERESU "EoH
W& fT TR, - THBES, 0 "TERERMN, RKEEENRREZ
® - Symeon C. Symeonides, The Need for a Third Restatement (And a Proposal for
a Tort Conflicts), 75 IND. L. J. 437 (2000). (hereinafter “Symeonides, Third

Restatement™). (...such as that in many instances the courts’ loyalty to the Second
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18 BIRRAL L b T REEEFR ) B R

EEREER ) EESREREE  EEHMBROERERBEZETR » AIGM
BEME T8 :

1 ~#BEANBRSFTOEENS

B 0 IEAN[E Lea Brilmayer P RAIERy » " BiihRc £ B EDE
PTERy ~ "R, N "DRERAERL b, (wwx) XEBEHERER
AELEELR TR, CEFHLER  ZESABEREBERHERH  BNS
Z THEBREEERERESLEZER "HEEBBEE, (international
comity)  HifiEEERAEAGRESTEFHAMESR (forum chauvinism) #F
WA, (rmt) o

2 HEEEERRAREEGER

HRXTDER ARG R EEREAREHRCHRGEER - BEXERAR LB
HEEH > SMNCREBHRFRS "ROLEHEKXL K "EEEFER, <E
Ko HBEANREE > HHINEFR S BB HINBOR RN S EIT ST (=
mA) NS BREEZERTGE SEREREIABERELEZZER
b MLAERIEBMACHESERR » Kt - ke gRe "B
Flag Tl BRERALERBEREZANLSE -

3 - BEMHRBENN T

HEX S8R "BUSFRLRER,  "REEREER, 246
PRABREZN #8582 "REEMEHER CBEMBAEEREEE

Restatement is rather shallow or equivocal, that their application of it often tends to
be manipulative or disingenuous, etc.)

(3w ) Lea Brilmayer, Rights, Fairness, and Choice of Law, 98 YALE L. J., 1277 (1989).
("...[T]he academic talk is all about 'policy', 'interest’, or 'functional approach'....")

(xmt) HER ABEXEERLEFER HS0-

(EmA) HFER XERBSSERVEBLEFERCEE 28T -0l
K 84~94; HZ2RER - BIiHE - H 63~88 -
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woOHTEOR MR BENELSAE "B RS NER ) RREEREK
BEHRCIEER " BUFH R TER, SBRAEENS  Fitt > HeEE2E
msE PR REEREEERIBEERTEAITE » X8 " BFFAIES T
Hiw, RS RCEARREREL S "REEREER, BARBREZ
B (rwa) o

4 ~ Reese M EEEZE

4 S—EHRRLRKREBE_FRENR Reese M HEHE - Reese
HEH—NWAAERE  AIRRERZ2N "HTFEEBELZEEE, (220) I
% BEFAEITCEHBEANINEENEERE Reese T ' REEWEER
ZEE  Ho TEJBETEBRIEAK L (Convention on the Law Applicable
to Products Liability, 1973) E 27 Reese #H I T HM T (w5 ~) - Hit »
ERSREFHERCEEHBED » Reese N ERBEBRERFEREETH
7 HEREARUREREZHTARMARERSE LB EEES -

5 ~ BREERZE RS &

BRIAARBEEBRELEABZER - LERRF  E—AWAKRE
FRBHE (wx2=) EWET > "HEBREEBERBEELEIERXT B
WHEMBZHRERED "ERRE 4 R (Schwerpunktbestimmung ) -
FEREFHLEE "RREFAER, <8, © "HAERAESERYR -
AZHEANA=ZTHMHARTHRABREBABRRCRBYEERE  FAREIER
BEEREBABRINVERZBERN  MEBREVEIRCHER  EABEEHRN

(stmA) BRER AELCERERELE > H 181~184-

(#520O) Willis L. M. Reese, The Hague Conference on Private International Law: Some
Observations, 19 THE INTERNATIONAL LAWYER, 881, 881~882 (1985).

(3 A2 — ) Bernard Hanotiau, The American Conflicts Revolution and European Tort Choice-
of-Law Thinking, 30 AM. J. COMP. L. 73, 88~89 (1982).

(23 =) PR BE-ANAEFEELE:  BERBLERXE  BRELEVRGES
(Z) AHEEEHERAT - 77H 2 BYIR - H 115~168 21K -
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ERL FEENFMBEEHE K Ferid ZRE » IEEXRLH R EYIN 2R 58
%R FEIREREHYWESR |, (x5=2z) - (W4 —AWAAE  BF LFEE
( The Court of Appeals of The Hague) 7f de Beer v. de Hondt (#+ 2w ) —ZXKE]
FRABUSEEMEERATE " BESRER,, 2 AR MR BEERB RS
(2535) - ARZFE  -HEUBRHERE  WAHBIEERSHIEE 77H
WEREEHEEAT  EITEER  AESEEARAMBAER  BEE
XEHEE - EREFEW/T LFHERF > ZkRr: "T—RNS > SBHEITLRE
LT RMERERE  HEBBETRITE S C R HE R BN H itk
R ARBRILKHNNEEBZLE  AHEHEBSAYBHEAR » LEE
Rt MEZREFEBFARFETREE > MEREEHEPE—IKE - - -
(Ex) - E2BRIETFTERBEEILEK — LK E K (Benelux Draft on Private
International Law) (s #+) B+ (B IH) (2xA) ZHEEHER - ZEH
EAREZEBEERTHIE (254) - HETH > BEE2ABREERL

(22=) R > HATEX > H 130~131 -
(¥ A w) Hofs-Gravenhage, 16 juin 1955, N. J. 1955, 615.
(%% %) Hanotiau, supra note 51, at 93.
(3 Xx) Ibid
(2 +) FAWERR-AL—F H=-HXEAEREE Wi YR-ILAILEET H#—
AEHER - =B &% & (nterparliarment Council of Benelux)ik E B A A
#J - See Vitta, supra note 1, at 13.
(3 EAN) C.G.J Morse, Choice of Law in Tort: A Comparative Survey, 32 AM. J. COMP. L.
62 (1984).
Article 14 provides as follows:
(1)The law of the country where a tort takes place shall determine whether this fact
constitutes a wrongful act, as well as the obligations which result therefrom.
(2)However, if the consequences of a wrongful act belong to the legal sphere of a
country other than the one where the act took place, the obligations which result
therefrom shall be determined by the law of that other country.

($# & A ) Hanotiau, supra note 51.
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BERGZEBEANEY  HREERREERERHEEEE  NEENKERE
2[R 35 B B E R DU ik e B 3 T e DU B By st i -

ORBEILEEESRE

1~ BHRRT

Bt - AENFE A -—HERIHFEEREZR (2x0) » HBREE
WEBEREERRAZLE - UBRETREBEERERY  RENERNREET
REBETIERRAENBEE+/HRE—H (ex-)  THEENETEHEHE
Ko LITRBAEMBCERRES MY REFARMBEREBYVI KL
WS AR - 5 (ex=) BENNREZCEHE  BEREAERENZSR
R HARGHESE K (uexz) MESBEEZ  HAERNERR: "%
SRBHRRNG BREZEERAREVEICERREZ - (B—H) &
EPRRERZZHIREDNIEREMZER - (B2H) 4 (2xw) K

(x0) KEE  FRLEKEERENE HI181LUT2K -

(3£ X — ) Edith Palmer, The Austrian Codification of Conflicts Law, 28 AM. J. COMP. L. 197,
234 (1980). (" § 48. (1) Non-contractual damage claims shall be judged according to
the law of the state in which the damage-causing conduct occurred. However, if the
persons involved have a stronger connection to the law of one and the same other
state, that law shall be determinative.")

(X =) ARREERL TR, BEER HEEFESH  ENETEFTHMEEN IR
ERMG WECRBOET A BUN+CHRERAE  AHAGERFAMNREHE
TREZHTE  BES  fIRLEKREELEL H3682HK -

(3 =) Palmer, supra note 61, at 222.("§ 1. (1) Factual situations with foreign contacts
shall be judged, in regard to private law, according to the legal order to which, the
strongest connection exists. (2) The special rules on the applicable legal order which
are contained in this Federal Statute (conflicts rules) shall be considered as

expressions of this principle.")

(gxw) KREE G fIRLRERLE H 181 SI@8E  RAIFRBREZIHR =R

~173~



22

- EEAELE TREERERER cEREEE

b BB (WIMRREITR ) iR T B 0 T AT
(1) "RRRERBVIER, TREEEREC &S EYEREA
RIFEFBEUM AR CEREY (NMEETH) BERBRZHERER (40
Thit) HURENTHEERSRECERE (ThB4EME) » O
EREFERENZHREEY
BMEMEMERCEREAZERERNREEERYICERLE - "HEAREIER
S BV BOR HE BRI IEHEE < IR > 11T - B E A Z AR E Y 2

LI
2 ~ Btk

B b A IR RILERE  ERESEZHIL (8) Bd o 7H
EERZERE P EERERINEERAIRCAZEBITEEFEECH
E o BEEEHRRAMNE kMl FAERERZES (ex5) 0 XEHEZHEX
BE (ZER) FURSRFEIHE 5 I BERNER KRR EIRES 2

B BE

REBETRES B4 ZEBE-BH=ZTfF (exx) HE:® "TEEA
REFE4FJLERIEMRY  SEEEAREME - L (2xx) XERE

(&x35)

(EAR)

(#Ex+)

BR800 F 10 AWK (THRELHE) - H3002K -

Symeon C. Symeonides, The New Swiss Conflicts Codification: An Introduction, 37
AM. J. COMP. L. 187, 188 (1989). ("It is the first statute in [west] Europe to
overcome the traditional division between procedural and substantive law and to
treat in a single integrated document the three topics whose interrelationship has so
far been recognized only in theory--jurisdiction, choice of law, and recognition of
foreign judgments.")

Article 132, In general: Choice of law [by the parties]

The parties may, at any time after the occurrence of the injurious event, agree to the
application of the law of the forum.

FRETFTER  BREREE  ERERG 1990 £8—8R - 7 211 S
FopimRLFEE HIS7T2K -
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BIESEAGURETREMFEZEREZ AN > R BRENERNEEME
(xn) > UAAHEEBARREIRENZEERRYR EX > WEES
AMRKABAREEBEEMERERE  KBE-H=Z+=Z/F (2xr) M
E: TERETRARRKEANE-EEREER (BEH)  BEREETR
LK BTECERARE - (B—H) ERETHRARESEALEN —H
HEEER  FFEREHERETRMBEZ GRS - R HEThZE
RBEENME  NRETHAAVHREERGNZERLEE  BRFIMEZE
e (BZTHE) -+ - 5 (2x0) KABRHETH  BEMEMRIT R
BRERETREREACEIRZEERRNR  BEX  BEFTAGRE—E (=
+-) RIBE © "THRAERBEBACES  ARRAERENE  RERMILR
REGHRFZEREBTIECEE MBS HRZER B ERYEER

(#AN) EXEFHEAIFIBALEERBE_EREBTARE  HBERIERB AR ER
B A —
(3 A ) Article 133. In general: In the absence of choice of law
(DWhen the tortfeasor and the injured party have their habitual residence in the
same state, claims based on a tortious act are governed by the law of that state.
(2)When the tortfeasor and the injured party do not have a habitual residence in the
same state, these claims are governed by the law of the state in which the tortious
act was committed. Nevertheless, if the result [of such act] occurred in another
state, the law of that state is applicable if the tortfeasor should have foreseen that
result would occur there.
(3)...(omitted).
(+0) FHPE - AUB/MLIE H157-158 RET > FiBFE - H211 81 -
(3 £ —) Article 15
(1)The law designated [as applicable] by the present statute is, by way of exception,
not to be applied if, from the totality of the circumstances, it is manifest that the
particular case has only a very slight connection to that law and has a much closer

relationship to another law.
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BEEREAELE TREERERERR, cHREEER

B BB R TR -, (t=) S » YHMAEBEZ EBRERRK
FEHESREERE NRPEENREFEEYICEEE » HILFTBE
LB EER: 0 A TPEA - '
B LAk Bt REIT RBEESE BT BT
(NEBARBETRBSREREEMZRBEE » KEFE
RCIEBARBEZECHEY  LEHRARZIEMEEREEEEM  HXER
Thit (Y ThRHERMRFER > BSRBEHBHII)
CUIEBEITREBREEMEZHEREETRENE  KEHBHRE  UEH
WL (xez) o
KB EMELEBERRRFREG AR EMEIRZ ERRRRETE
HRAEASTHEA -

3 ~ EBIKX Ik

(1)FER

REIAPIEREER IR » RALK » RREBEREREREITE
Bk (common law) FHAET - LEEITRRBEAHERE > MHEEARNETT

(=)

(+=)

FIWBPE FRWEFE O H2. RETIE AIRE - H 189 BXE BF
BB ECHR  MABHFIE LR \A+—%HF H2972
M-

REIFEBENEE=MARABIEZETHREY Bl " —REETH, <HE
o MEE THRERETR, B BUFE-B=ZTHUGRZEBRXTESRN
(Traffic Accidents) » 88— H = F & Z ZE & B /£ (Products Liability) - F—8 =+
ARZ A D F B P TR (Unfair Competition) ~ BE—BH=Z+ELRZHRBFTH
(Obstructing Competition) » HE—BH=Z+ \ BB EYEREUAEEYE
(Emissions) s B—H =+ B Z A B F(Injuries to [rights of] Personality) »
FE—EHN+HEZS BB HET R AMultiple Tortfeasors) ~ R —FH M+ — K2 H
g A 2K FID(Direct Action against Insurer)F - See Symeonides, supra note
65,at227; HEMBPE - siBMLHE > H 155~163 -
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Phillips v. Eyre (2 +tw) — KR T2 EREZHEEA (double-barrelled
rule; double actionability) H = ' LBENRERBERNZEBHETE  —REHRE
Bk MBERBHZBETHREANEREREH  LEARRFEUTE
#: BEZITERBERER > FBUEBHRZITR  H— XEITRtE  Z1T
BRAETR > THMREERENEREE  BE - WL —FRREHKREE
Bz (House of Lords) Boys v. Chaplin (s + %) —% » RS aif BB MEAL -
ANEREEHE » KB LR Morris HIRBHE#EITREEE (the proper law of a
tort) HHEG « BHEBENERFE "HEE ) (proper law) EFAEARFEHETT
B HRERLTBELEETRBEHBGZHE{LTIRE  fJEEZHE - (=

£xR)
(2)#r ILiE

RASFEHR RERGFE-AAAEFNEEBRTHELE (BER
KD BB (xex) WR—AAANFERA—HIEAMET - (2eA) FIHKIL
% REAXBEEMERXILEZLTS > KA "TEEVEBRERN ), 28
o WEHAERZEPIE+HE—E "MEFSEKRERUE KO H
EETREMECRERRZRE - RBEFRAUFMBEACEREZBECERER, RO
FEGHEITHRERECHERE  HREMPREFETRERCEREYE, =&

(#£+m) (1870)L.R. 6 Q. B. 1.

(€ E) [1971] A. C. 356.

(it x) FEE XEREGERRETRFIREHAEMEN  FEXEH - BE+=88N0
BH-H3l-4182H-

(€ t) 1995 C.42. 14 & ¥ H <http://www.hmso.gov.uk/acts/acts1995/Ukpga_19950042_en_1.
htm>

(3 € A ) Private International Law (Miscellaneous Provisions) Act 1995 (Commencement
Order) 1996, S. 1.1996 No. 995(c. 16). WA K <http://www.hmso.gov.uk/si/
$i1996/Uksi_19960995_ en_Lhtm>h X X MFSBFEE N ERE LESHITHRE
ZEAWIBE  BERLZERATR(—)——FHFHER A ABKEEZRRR
£ BRLEEFRALF > 1998 EIHF MR- () H37-60° RE 40 -
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26 BEAE L TREEERA ) CHREEE

HER > BTREURMERCERRBERE  HRYPEHNEMCRE BE
FEREYE M (B -7 —RBEEUNERZUZEEE#Y ¥
Bk, (meh)  DZBERET R (e AO) ITREEEBZH IR » B
B SCHE b — IR AR 0 BT R TR R ER R ERAEL - R
HXBEEMEERIERBEIIACELEBEE -

4 ~ EEHIE

(1) —FE B

BEREEBEAEEERIERTBRET  F—RBREU-AAANELA—H
WA ZFTEEEFLIE (Gesetz zur Neuregelung des Internationalen Privatrechts
vom 25. 7. 1986) Ref8iE - S FEEPERAUER - K¥ - 2R #H
RALBFSHRAERZEE  ERSAER  DENEEEREEBZHEX
ERMAEERRAREER "HEM, (habitual residence) ZHRARZWE |
(eA—) HOWIHIEWEBARGEREER AR » Z3EFE T /VERI

(34 i) Supra note 77, 812 (1) reads, “If it appears, in all the circumstances, from a
comparison of— (a) the significance of the factors which connect a tort or delict
with the country whose law would be the applicable law under the general rule;
and (b) the significance of any factors connecting the tort or delict with another
country, that it is substantially more appropriate for the applicable law for
determining the issues arising in the case, or any of those issues, to be the law of the
other country, the general rule is displaced and the applicable law for determining
those issues or that issue (as the case may be) is the law of that other country.” 1
XHHA WEEEEX > FAMNEX> KS2~5528 -

(#AQO) Supranote 77, 8§11 (1) provides, “The general rule is that the applicable law is the
law of the country in which the events constituting the tort or delict in question

occur.”

(s2A—) S8 FATEE 52 X8W -
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"EREVIRERR ) BFEREKER . (e ) HEXES  BE—HAAA
EEER WA TEREEYBEEERELNK L, (EC Convention on the Law
Applicable to Contractual Obligations, 1980) (/58 TREELAK L ) (A=)
HEEHE AR EFRZBE B FEEBERRLONZIHE (ea

@) ° (#FEAL)
QFE__BEREBX%

BREELEE - BBEEEEZRR —AANE  BEEER—AAAE
AAZ+—EEAMR LN R MR BB E I (Gesetz zum
internationalen Privatrecht fuer ausservertragliche Schuldverhaeltnisse und fuer
Sachen vom 21.5.1999) - (#ax) MREEFERREZNCE——BER
ETR AEGINKERNER DRYVERBRCEREERTE AEHEITRT
B HEBEtTHE (eae) HE D "EETR KITRBEME - BREA

(A=) BXRE - REHE - BERTEE 52 X H 158 SBIFF > @B HFE - H
395~396 -

(#EANZ) BEAHZ2ER http://www.jus.uio.no/Im/ec.applicable.law.contrracts.1980/doc.html

(A m) Hay, supra note 17, at 636.

(E2AZ) BREANRBE-NWNAAEREEIWAREEMEERCHEW T - HRE
CHEWNNGEEREREGCOHENARERN  FELTFER BB BEW
RBEEEMEWNFRERIEE  RUBE_FRBARZBZRARETHRZS
BT BEBERIR "R BT o R K (characteristic performance) » 3 ¥ DU12 B 38 1
ZHEB e BEE M E M - See Hay, supra note 17, at 637.

(EAX) BRE BE—AANEFRERLE (TREEFE) ESAT BE+—%
VR 0 H 43~55 AE 48 ¢

(#E A+ ) Article 40 (Torts) reads, “ (1) Claims arising from tort are governed by the law of
the state in which the person liable to provide compensation acted. The injured
person may demand, however, that the law of the state where the result took effect
be applied instead. The right to make this election may be echrcised only in the

court of first instance and then only until the end of the first oral proceeding or the
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BRE-—XSHPHASEHEFEFRENN  BHE LR ERAERBEME -
(B—H) BETRBER  WITRhAEBREACEBRMRE —EE » DEH
EEEEEERERE - A8  EEEA  UEXEBAFAEMREES R
SXBEFEMBEEEEN - (F1H) KIBEMBZER B TIEEZ
—&  HFEKRKFTBATIIXARACEHE : 1 - BAMEARTIEEBE
2 BHhREZHESANESEERHEUIICENE K3 - AKEERESR
EMZAKFRBLBEBARHEERE - (B=E) #HFEAHRBERBEAS
FRCEE REETHEBERBEREAETCRBENEREARER
BEEBRERBAKMNZ - (BWUIE) 5 (eAn) » REFEESE  FEER
BEHEIThRhEEHEMWA "HEE®RY EFEEA , ( substantial closer
connection)  MRBIN+—HE—TH (2Ar) HE @ "WHHBRRZERR

ig{:

end of the written pretrial proceeding. (2) If the person liable to provide
compensation and the injured person had their habitual residence in the same state at
the time the act took place, the law of that state shall be applied. In the case of
enterprises, associations, or legal persons the place of their principal administration,
or, in the case of a branch of its location, shall be the equivalent of habitual
residence. (3) Claims that are governed by the law of another state may not be
entertained to the extent that they 1. go substantially beyond that which is required
for appropriate compensation for the injured person, 2. obviously serve purposes
other than the provision of appropriate compensation for the injured person, or 3.
conflict with provisions concerning liability contained in a treaty that is in force
with respect to the Federal Republic of Germany. (4) The injured person may bring
his or her claim directly against the insurer of the person liable to provide
compensation if the law applicable to the tort or the law applicable to the insurance
contract so provides.”

(A A) Hay, supra note 17, pp 650~651. BEXEXE » 2BHEKE @ sIBBEHE - H
49 -

(A A ) Article 41 Substantially Closer Connection

()If there is a substantially closer connection to the law of a state other than the law
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WE=Z+/\RERENTHRE_EFEREAZCEREEEEEBUZEHRMR
o UBRBECERRERE - L I BRBERIAE  EBHFEAFEEA
BEZHRE - ZEBE+ 26K (220) RE  "HEENZEFHEZEHSE
% EFARORERTERE - BEACHENIRREZE -

(37N #

EERY - BE (BETR) BEAERATAREZNOT ¢
A BETRRER  EFAGEGEREERRE - (24-)
B EBARRBLER NMEFTARGHAEEME KEFRBEEME &
T UITRBAEMERERE  BRTARBRFEAREREME -
C-REBAFMBEIERDSIN  MHEMERCERREAERBEERFHEE
BRI ERRBBRE  ERZERECERE -

D BRKEGERENKEEMBEECERE  HEAFRBEETHECE
B RENHEE=ZHE - - "HEWERA, RAGREE=ZX
"ERABBRA , ZRE

that would be applicable under Articles 38 to 40, paragraph 2, the law of that state
shall be applicd. Hay, supra note 17, at 651. BEXBIEY » BEEXE &
BEREFE - H 49

(#40) Article 42 (Party Autonomy) goes: “After the event giving rise to a non-contractual
obligation has occurred, the parties may choose the law that shall apply to the
obligation; rights of third parties remain unaffected.” Hay, ibid. #§ XHEXEX » 8
EERIE RBEEFE HS0-

(h—) FIERITHFEELAAFEBEARTERSE  BERNBFZEHERERE M
BME BEFELRBURH BBL EEAQGREHSXETHENE -
EEcERRERE - LWEAIFHRE  THEEFEAEEH XK R(party autonomy)
IR E R B RE -
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30 BRMEE "TRERNEER SR EEE

T REENEHEBEXBEFRA LI CRREY

O

B TR Reese XY T  iEBREEERERME ITF - BWEMEE—
BRERALNXEZZEVEEATEEQHEE T EOIRL - 3 ZH R AR #E
FHABERHHE  RUEEREZHFER -AANNWEEXEEREGERES
=+ eREH - BRAYE THROIEREER o ERMEE S #E ZHER L NEN
MR RAULUEENE  BAEBEERE MR RENTE > IHE
EEREHRNEE  BREXXEERM GBS RBER -

OXBHEHR2E “Complex Litigation Project”

EXHERER2ER - AN =_F Y EH “Complex Litigation Project” (i x
=) HpBEAERNREREHREG - BX L FBEHEIAEZREERBE
HAGZEEGHE TEARE_FKE SEEREERECELEL@ER M
MR ZE RIS AR (2rz) « AF 6.01 E(b)EARIERER
EEEFRPIR (eaAs) B "HR ) (erx) » XAHE 6.01 R (c)EASLH
B BHEERR "REZeE M B ERER  MEREAR " AEREG ) mEEE
ZHE > MR Currie MR EGHREGRERAERMEZESR (21
€)  BAEAE2ATEHCEEAR P & AT h B4 B RS

(A=) SeeA.L.L, Complex Litigation Project—Proposed Final Draft (April 5,1993), 54 LA
L. REV. 881 (1994), sce also Symeon C. Symeonides, The ALI's Complex Litigation
Project: Commencing the National Debate, 54 LA. L. REV. 843, 858 (1994).

(#AZ) Symeonides, ibid, at 858.

(BERE) ZFLE "R, F HERBOESTFREERAPIIER  SFRERAOG
HATB RV BB E R -

(AX) REEREESRBINEEK B (KE) AIRSFERIERBZ— - BRIFK
B FRTEN "TBNHRSER, X -

(At) BRIKE EREDN"BFRHREITER) XZHRHA -
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[ > ZHERIBERE (van) s HAZEZEABESEA (BEEA (=
rr) ) ZHBIBAL (£8-00) 5 (#-0-) MERBEHEIRER  BH
RLLERBREZ T RBEMBERERE (2-02) | XEERBEZTR
REMFESHE  BoFRCTIERL—— "REEREER, ——HEMR
RE - M—TTHBEMARACBERERREY)  ZRREFEVZITREZ
ERAEMRBERE (1-02) - (#-0w) {4 FBRES—HEIHHER
HARBEREFLAIRTIACREERARRICERE (2-058) - (#8-0x%
BEFA WHFERRUNBONERIEB RIS  WHEMESHT
ZBED o G Neumeier ZHRRZ ETERM——HEABAL  UREBEZHE
LEREEREHER REGNHCHERPREN  FAAERIES (-0
t)  RORBEFBREZIFERD - AMS ANEBE  FARAEERBHE

(AAN) ALL, supranote 92, §6.01 (¢c) (1).
(i) MREAZETEZRER  FRAEXLLFEACTEREMREM (primary places of
business) B EH| -

(3#—-00) AL.L, supranote 92, §6.01 (c) (2), (¢) (3).

(#-0—-) EREENZESET WELARBTEBELESBRFREIRAZ "HEH,
(habitual residence)ff & > EFBEDPFEMAEFRM > REAE—ELZRA
BEBRF  BARWAEREARSBEHLURZKRERHT @ RBEARRERE
FRAKERENBEEMBSNEER > MBFHERER -

(#8—0=) A.LL, supranote 92, §6.01 (c) (4)RiEL -

(2—-0Z=) ALIL, supranote 92, §6.01 (¢) (4)HE -

(##—-Om ) Symeonides, supra note 93, at 863.

(#—-0=%) ALIL, supranote 92, §6.01 (d).

(#—Qx) Symeonides, supra note 93, at 860.

(#-0+) SHBEHHEL  REGAHVUREERZIBANRBIRARZIFIAAY -
See,e.g.,Bruce Posnak, Choice of Law—Rules vs. Analysis: A More Workable
Marriage Than the (Second) Restatement; A Very Well-Curried Leflar Over Reese
Approach, 40 MERCER L. REV. 869 (1989); Kramer, supra note 23; BRI XK »
R FIHE > H20F28 -

~183~



32 BEAEE TREEWRERER ) LHRETE

MBOZE  UTFBEETEERFFERIEWER  HREFARBELREHR
HRZERMEARE BB HNEZWIHIEREREN G HEEE - &
BEMRN B CAETRAREREL - At MAFBERBEZIOBELERER
RER  HMEREDNRBRENSIMZETREZEZLC  FEEHEL & LFEE
EENREHEBREADESHZBHEIME  HETIERMERRIIZ 5
TESAER - UHFEREFAEDH ' XEEREE ) ERESHAREE G
L EEEZ -

COEBEAEE=XFR (THBE=FK) NWHE?

EERBEELEEGCR  ERERRNBEEBEZEAR  BRAR
FLFT#LEE - Willamette KEBEZIEFTR Symeonides HRFHFPS FH R EE L
BRERFEANEE (2a-0A)  EEFBMN - G2 HIES
Symeonides BRI EXBEFREERBETREN L (FHRYIEETR
%) BEREBRENER (2-01) » RUBEZHFBEHBE-—NAALEE
WOARETHN -+ BRERPETE=FRERILE  HX >
Symeonides HIBZIRE/RE _FREH Reese B A I REBEREFR —FBERYE
REETHIRE  AEEREREREE _FREHU R CEEBEREMUER

(3— QA ) See, e.g., Symeon C. Symeonides, Choice of Law in the American Courts in 1988,
37 AM. ]J. COMP. L. 457 (1989); Symeon C. Symeonides, Choice of Law in the
American Courts in 1993 (and in the Six Previous Years), 42 AM. J. COMP. L. 599
(1994). L% > Symeonides HBPR/EHR " XELKEHE  IREFM—FX
HEEEBERAFER K  TREX BE—RBRBEL_000E&EFR
F » see, Symeon C. Symeonides, Choice of Law in the American Courts in
1999: One More Year, 48 AM. J. COMP. L. 143 (2000). (hereinafter “1999 survey”)
(3 —QO ) Symeon C. Symeonides, Third Restatement, supra note 45. HE I » FEHEE
P2 Bt B8 (Association of the American Law Schools)— WL EEGEREHERESR
21 » Symeonides RN E T REHBE =FMOAMEMH - See Symeonides, The
Judicial Acceptance of the Second Conflicts Restatement: A Mixed Blessing, 56

MD. L. REV. 1248 (1997).

~184~



2001 RIBABIEBWRE W 33

mBZLE  EEEFE > Symeonides HIRBAXRNTE —EFNVREHE
DREZFHRREDREBERERE ZFRZBEALSR (2 —-0) -

B Symeonides HRBLXBIABGERE —HFBEIA SR HGP
EUERB ERRCHEFBE=-¥FH HEBRIESHHEREE (2--
- HERKHE=FRNEDR  RNEHRBRE NBPEREBDREBRS
B RRERBRAZNERANHESA—ME  BRIRER  BEFESF
ER_HMITRBEBRKIAETES i 2THHNRAREE  BRFWREZ
MmN ERRHE =R FRARREESFEZRIEMNTER (-
=) ZREREFWPEREE G SRR BRDEZRE -

ERFZFRMAARAOGEEREER  EXEXEAEEHRA
B FEAMRBOAXRMEERY > BERANB_HENVFRER > HER
REHRERITIBELBENIRE -

(3£ ——(0) Symeonides, Third Restatement, supra note 45, pp439~449.

(#—~——) See, e.g., Friedrich K. Juenger, 4 Third Conflicts Restatement?, 75 IND. L. J, 403
(2000); Robert A. Sedler, Choice of law in Conflicts Torts Cases: A Third
Restatement or Rules of Choice of Law?, 75 IND. L. J. 615 (2000); Simson, supra
note 21; Russell J. Weintraub, The Restatement Third of Conflict of Laws: An Idea
Whose Time Has Not Come, 75 IND. L. J. 679 (2000). B EETE=HFHRER
H < + R Bruce Posnak, The Restatement (Second): Some Not So Fine Tunning
for a Restatement (Third): A Very Well-Currie Leflar over Reese with Corn on the
Side (Or Is It Cob?), 75 IND. L. J. 561 (2000).

(i——=) FlAIH T (Duke) KB William A. Reppy, I BB ERESE &R HEAKEE
MRSHHEHR/AA (BZ) FRED RSP KBTI XFARREER Y
IR HEREREE - See William A. Reppy, Jr., Codifying Interests
Analysis in the Torts Chapter of a New Conflicts Restatement, 75 IND. L. I. 591

(2000).
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34 BERAAE L T RERRERA ) R EEE

fhZBRAREREL (REFH)

BEAHRNEE ) o EUXEELEBRTREENHEE L — 0 M
ERRERRBLERBREYSE LYW EBHETRFTEZTFHERE LU
Morris B Rpx © " Z+HETBEELESETHRMENRR, (- -
2) PAXUGRITRELERRYRELZRERE -

MRETREBEZHEBS  AHBRZAAR "HRESESRR, 8 " Bihx
Fy R TEBERABEER, > MRER T1Thitt, B EETREERE
BBERREFE  BFE "1TRHEEER, (lex loci delicti) » EEE—BmAN
AfF Rtk FHERE -

MEEH L RERE -SRI BEEA > ERBROEEMAER
FEARGNTER  RBHANBERBEMBRZHR  FRERAH THEE
NIERBRE ) Zfwm > Hit AR\ ZEEEAREERERZEF® &
EZ/MAFIRFAANEINRE - HAM R BEEREFLE - ZEAQINKE
EBER — WK=K Babcock v. Jackson & > — o EMBEY (RIM) SEEE
R RZUBEEREER (2--w) FEEERRFRZIHSEFEEER M
B RME " XEEBMEES,  BE_FRAREZCREEREER - B85
REMZENE - ;

A BEZREE F_ SRR CREERERRERRBER
FEEE L ENEREEI IDURBCBIEER > HEHEARRE  REER
BoFREANRSR  ERFEEUE ZFE L TR - B &R RE

(#——=) IJ.H.C. Morris, The Conflict of Laws 242 (STEVENS 2nd. ed. 1980).

(32——w) Rt AXEEXREF > Babcock v. Jackson EZ ¥R » LFEL "BREERE
B, hME—Z R ER  BUBERYRITBASEERBITZIH kR &
ETBRRAZSoRER, - "BREERIER, FEIR OBENBASEIGEE
'TREEMEER, N0 RARZEFL UFAERGZIR - ZXFHHE
BT W2EWAE  XHEBELEBRERIME  ERHET . HN+U%
E—H] o H 34~48 -
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X8 /SR8 E (ad hoc; result-oriented) HHNRCEZBE @ TREER
BRFER (a--5) s EEEREG - AW A=ZFEMRHZ “Complex
Litigation Project” FRAEBILHBWERE > HEEHRREERE
HaHERER (MEAERAR) CERE BEEMEHRRG, <8z - ER
HEwmIEET) "HREMBFIE L (Post-Babcock) (——x) ZBMELFR
fr "REEREEG, BERTREECEAERZ—  HBALNLTEEHE
BEHBCE—ER  RHAEFEEHMUEMAFREHEBCHE KRR B
FEL TEHBEEAE ) B2 BERINEHLBERNNZRERLE - A0S
ZHRM (Louisiana) MIEM BB FEEHE (a-—-+) » FTEEBELKHE

(3 — — %) Michael Solimine, The Impact of Babcock v. Jackson: An Empirical Note, 56 ALB.
L. REV. 773, 774, note 11 (1993). ("This is not to say that courts are faithful in
applying these presumptive rules. In practice, it seems some courts nonetheless
follow an essentially ad hoc approach, even when ostensibly applying the Second
Restatement.") ; see also Kramer, supra note 23, 469~472, 486~489. Professor
Kramer wrote, for example, "[m]any courts have solved the problem of what to do
with the Second Restatement by turning it into straightforward governmental
interest analysis. In Transco Leasing Corp. v. United States ...There are many
other cases in which a court treats the Second Restatement as calling for
straightforward interest analysis...."

(32— —3X) Babcock RZ% ' ERZBINERYEMIRBREZIN AR » HHBREH
BESFEREIR  XRMNERANERHTERGZAR  HERSARENE
AEE REER > ANVEREERFELERRE  REXSLOHAELEEZL
FHoURKEFEMEKYUZi e XL EEE  AERRER (RERREBERY
EBE) BEBERETS— - FAlt £EFEZR > XEEERELEBANBIN TSR
Z%é'u%&&ﬁ—2§ﬁﬁﬁ'%H&ﬁ%ﬁBMwwiﬁﬁﬁ%mhﬁ
Hahr - AR MIRREERLEBREERCYE  REWOLMUT -

(3 — —+ ) Symeon C. Symeonides, Louisiana’s New Law of Choice of Law for Torts
Conflicts: An Exegesis, 66 TUL. L. REV. 677 (1992); Symeon C. Symeonides,

Louisiana Conflicts Law: Two “Surprises”, 54 LA. L. REV. 497 (1994).
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36 BEEAAELE TRERRERR, CHmEER

BR—AAE—H—BES (2——A) & 0 ( California) A T tb#48
£y, (comparative impairment approach) (s——n) ;| FIEZE M (New
Hampshire ) £ " &EZRHH , (better rule theory) (—-=0) » &L
B (NEREEMEER) NAXEEENLE  FERY - LIZIHRKRE
HEREHFBLEERARESIETRRIRE -
HFEEEEAZHAMBERERCHR REREENRCERAR
HXRER  SRLEERTRABZLEZHARBER MEAZRESRZ TEEL
IEH  (individual justice) ; B—FHH @ BhEWHEHZ "EHELAEME ) M
MA@ (HE) BERAER (UBHFE) @  RE/HEEZEZARER
HAENDE AMNEEBLAEEEREY  HHKEREAFCEERENS
(stability ) /R B 2t > MEAEZKREMSZ "H R —FM% , (uniformity;
certainty) IS M BEHEBERABEAERR N TEXLESE, @
THIR—3 ) BB ERAER ) EHBHRAKZER  HBEME IR
TEXRAERBZE B "EEBEHNR-F, TRAHEBELRIREE (-

(32— —A) 1991 La Acts No.923, §1 (effective Jan. 1, 1992). <http://www.legis.state.la.us/
tsrs/search.htm>

(3£ —— A ) Hurtabo v. Superior Court, 11 Cal. 3d 574, 579,522 P.2d 666, 669, 114 Cal. Rptr.
106, 109 (1974); Offshore Rental Co. v. Continental Oil Co., 22 Cal. 3d 157, 583
P.2d 721, 148 Cal. Rptr. 867 (1978). BAR LB AT HA N - RIFKE - 1l
RELWX 0 () H49-58-

(3—~=0) 736 A.2d 1226 (N.H.1999). quoting Symeonides, 1999 survey, supra note 108, at
149.

(4~ =—) Friedrich K. Juenger, American and European Conflicts Law, 30 AM. J. COMP. L.
117, 127 (1982). ("[J]ustice and consistency can conflict, and it may be necessary
to sacrifice one for the other.") : XIE » /I BEITEBEZWE » BAEWH
FiEtRX-75FE 6 IHR H388 ("RETE "EHORENR, EAX
AEEE  HREEE "EROTESE, EARERSRBARTES ST
HREEEHR - -  BERKR  EBRLECERAWBRE®E, - - ) F
BB BRLEEEEAZIHEY SAEHHAELRT 83 £ 5 ARK
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=) BEAXDE  HREERABENERCRECZESRERL > RRE
ENZEA RERREEREUNERCEAMBEEREIAZRERCER > AR
ENARENE ZEREGAFESTME (e-=2) -

Bt EREGEZFAYREAERER (FY)) FHEIEKKZE
BRRERE  BANBSHEAERAAE  HOAEE "REE, (BREYV) BHE
LER BEHREL BoFEARNARSREEREZEBALEAK
CEERRRE  BRBEAGREESN RKESEIIETEEU "THHEHE
7. BABRAN REAEREZERHERBELNNERTE - KXRMBAH R
B n] Bl -

XEBERTERBEERECHEA > MR EFIZCRATNE » BE
Rl HRGEBEEIE TS > BOUREREFHERETHERACRRTRE
HBRIZRE - RMATHE "W WEEEILE  EREHER - CUIERE R
K% UMt ARERREER > RERERER  TLHEFHEE - R
RERERZER REITERIERNBEBEESREBERIZES
TFEIEEREZREACERER  HAALDBEREERE "R EEL, F (n

—==z)

AL R BERECERL > ERERUEXT  0Nh "HRARXE

H2 ("AXRBERLEZHE— AR TAREBRELEZEE
REAZHZER  BERBESEXZE N BEREEABRNMEIHE — - RHR—
BoHiBgEE - - - )

(E—==) B_HWMER Reese LR WEF : " MEM (certainty) H R %
( predictability) FEBAELI+L2EE - EHRRAE  LEBEZERHEBT
5 , - See Willis L. M. Reese, Substantive Policies and Choice of Law, 2 TOURO
L. REV. 1 (1986). Reese A Y+ EMREERIEZRE - BTt
ZRE RTFHEFTREFVRLFABNEEREBSY  BEERFERRZE
¥ HMERWLHRCLE  ME BATHERERYRFZHELEERK
RE& B8 RhIXENMBRLE WALEMERE  RENERIERYSE
Mo -

(#—==) BEE AIRILEERERLE  H 180
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38 BEEAGE L T REBERERA ) B R EEE

BBk, (e-=w) » BREZ  BRREEPI RS > BUSZEEBAER (X0
BESMIETR - B - RENF) CugfREEE (WK THREALESEHLZ
BEfE WM - TRIHRARARE BN EBAZCEENFRS) MR ARX
BRAZERAR ; WA RRIEBRZTE ANTEBEHEFRE "FE
Bk, B TE LR,  FEEE "THREERERN, LA (x-=
i) BRRBEREEMERIEERNRME  AXTHERL "EHHt G}
EMEERER , FREERRXEYE REETHREEHENS @ ZEHARRX
mE

— -~ A

TR EEEHA FURERSZENN GLREECEERE
ik (B—1E) #FEEXPHREBEZHIIHE » HEiEEAZER -
(BTIH) 4 (—=x)

ZaRIEa

FEHNBHETE BURMESBESARDAESHE (f) okt hER
%

(2—--w) FhE BELEERARRBLOR - —LUENERTREEZRABRDL
HERMFR BATAEEN~AHET K 2~19-

(—=%) B -H BEHFEHTHEU REEWRERN, Bk "FEEX, % TREE
WMEHER, HUOEWLERY  EREREIX » BEXLE » HULER
TZELHBK, ELVEBER REEWE, AR > FHRTN LOETRE
EEL TREEMNE, CEERR FTEEEREREEREZRERERES -

(—-=x) FAEXZRH THAEFEE G "PHRBEEMA BREZEER
FREYEEZIERRAELZ - (B—H) FEPHREBEZIFIRE © T8
HEMZEE - (F2H) HRER -
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