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Abstract

This article will discuss the people’s rights of litigation in
criminal procedure within a constitutional context, using

Constitutional Interpretation No. 569 as the basis of discussion. This
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introduction will include the reasoning behind private prosecution
and because the United States and Japan do not have private
prosecution, [ will discuss the private prosecution system of
Germany and analyze the private prosecution interpretation as to
who is the victim in private prosecution. Finally I would like to
present some comments on Constitutional Interpretation No. 569.

Because private prosecution is derived from Article 16 of the
Constitution, the Constitution guarantees this right. Protection of this
right by the constitution creates an environment free of loopholes for
offenders to avoid prosecution. The criminal procedure code while
preserving private prosecution also allows for public prosecution in
criminal procedure. Taking into account democratic legal principles,
the victim’s right to freely choose between these two procedures and
which proceedings they wish to attend must be maintained and not
arbitrarily be withheld.

In Taiwan private prosecution is allowed, however in cases of
adultery, victims are prohibited from instigating these proceedings
against their spouses. The purpose of this prohibition is to preserve
family harmony. The traditional view has been, in order to maintain
this harmony this prohibition is also extended to the object of the
affair.

Despite this long-standing interpretation, Constitutional
Interpretation No. 569 recently came to the conclusion that while the
prohibition against prosecution of the spouse was a reasonable
consideration for family harmony, extending this protection to the

object of the affair was not. This decision I am afraid is a
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self-contradiction as the prosecution of the third party would require
the presence of the spouse in the courtroom along with the plaintiff
and the effect of keeping this household conflict out of the courtroom

would be nullified.
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