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Abstract

The application of foreign law and the proof of foreign law
must be distinguished at the outset. The former relates to the
choice-of- law question and also concerns the role of the court. That
is, should a court applies foreign law ex officio whenever indicates
by conflict rules, or should it apply foreign law only at the request of

one of the parties? This simple question concerns the nature of
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conflict of laws. In other words, should conflict rules mandatory or
permissive? The latter relates to the burden of proof, is basically
procedural question. Traditional conflict rules approach begins with
the division between those system that regard foreign law as fact and
those that regard it as law. Though it may appear fundamental, this
distinction is actually of only limited importance.

Take conflict of laws in U.S.A for example, prior to the
adoption of Rule 44.1 F.R. Civ. P in 1966, foreign law question were
regarded as question of fact, and failure to prove the content of
foreign law was fatal to a claim, even if the parties had not raised the
issue of the applicability of foreign law on their own. Nevertheless,
under the influence of the vested rights theory, courts raised the
choice-of-law issue on their own motion. This assumes that choice of
law rules in U.S.A were mandatory rather than permissive. However,
after the adoption of Rule 44.1 F.R. Civ. P, foreign law is a question
of law thereafter, but with the decline of the vested rights theory, the
movement has been away from a mandatory application of the
forum’s choice of law rules and forwards the adoption of a
discretionary rule.

There is a question that mandatory choice-of-law-rules camp
must answer: If there is neither party request the application of
foreign law, why should a court insist that foreign law should be
applied?

This article argues that in order to serve the private interests of
the parties, the freedom of disposition, the quality of the judicial

process and procedural efficiency should be taking into consideration
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of private international law policy in Taiwan. Especially under the
circumstances that neither party plead for the application of foreign
law, the court should notice the parties sua sponte, ordering that both
parties should be well-prepared for choice-of-law issue prior to oral
argument. The parties are also allowed to give consent to decide their
case according to lex fori .The burden of proof is imposed on those

who plead for the application of foreign law
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MR ESRIERE B B AR » BT LR EER . - KB - il
BEEE AR L RERINEIERE - B ik e 58k
RAIRE R TEMINERE » ZHEFFEBRINBIA S G50 - RimE
A SMNBITERT I SR R E BEEE B FRE - PLRF o SNBIEEE SR
SNBIEE AR R LE AR B RIREERIAMEF LB HET
B ER -

SMEBRETEME FRFEBNBEBERC TR i R &E
RIS RMEE R - H— RITALBEEEIREE -

" BIsKss IR FIATIE 1L B 218 MR RIATIE 12 B 151
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18 SrEZEM ER - @A RBEA—RBBERAEELBRITRZ &S

R LR BIAE AR (DU @ asitle ) m2mE
FHRRE - RS NEREERFEN > AR EEEA
BREEEEE (FRIs) EREEAITHE WEBAER
HEEEORAET MR - SEAVIMEAIE S R EREGE - DU
EEARGER  BOETEMAEREMEREE - X 1IN EAEE
AREVERIR A T bR R BGE I SN BRI N R - B b
TN PR E RmiEGOREI TIERRRE - K BIRINBIRER
i 0 SNERERI I E BRR R i o BRI R L SN BRI R
ITETTRRER SRS (BHERNEER) > HEBEERETEESA
MAEERE © kbR R E RS BRI LLER RS R
EERERERALERIEEE - #7 L - SMNBIA S E R BN AR L
BRI AL AR G L ROTER VIRARY S T B 2R A AR -

HEST B OB TR H AR B S B A T AR PR P 8 1T PR
BIRFZERT - RICISER - RIAREE I S HIEfFAEE 2R B ¥IT
AEEER] - ERAVIMNBIEABERVBERASIMNFIES L - vk
e AR R B P S B B A SEAR I - REIETL EIRm =ik beti Tk
HREL ? R I BREERRIBE R AN SNFIE R

(BlanFREd) - SOMNBERARIAN BN - bR EBERAME RS
ﬁﬁi%%A%%;T:%%fE%‘%EﬁEE7J:1EFE1IE]FEJ%EH’JK¥ AL
FUERAIEIS - BRI S ERGE - REZ  INEEEERN
%ii‘:iffi%ﬁ?’f?%%ﬁ#ﬂﬁi%t AR AR MREFRELE
RIEIZREIAIT - B - HEREIRINBEBEERAI NSRS
S EREBEIRRRLEA R L HE AR ER - 1 - RN
IR TRAR AT R B TR o B A LIS AR AR BLE A S B e B

7 Trevor C. Hartley, Pleading and Proof of Foreign Law: the Major European
Systems Compared, 45 Int’l & Comp. L.Q. 272 (1996).
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o IR R R R -

7 b TELBRBIRE AL | - fP7E M ZRRy - IESNEERIIEE
MARSETT IR IR 4 AR TR
MAIBYERATEERA - Bla0F -

=~ IERRI TR EE B RYEAR B IR R

CRE—IRRTTERIEE—

EERAFER ZRE - RBEITER - P08 KR - 6
PEFRF ~ BsbF] ~ 78E - Bak ~ PRELS - LHE - HATIRE -
Kkt » FEE SR @ BB INEHR - TRIEE AL &
BeBLL A KBHE T B AR A B2 @EEnUis RS AR
famSNE . B IMELE - AL - 38 2 BRI AIBIRR L
HBBE - BT LR IRAE AR ARSI -

HRIHHZEFRESE - BIERRIL A B58TH - BRIEE
BALEFR L ERBEAINERE - TRER LA EBREL - flaxE
Blik b o RBE R EW SNEA o M AMKERAE S A RIEE R A LA
ARAD BRIFES AT LR EREGHE - R MEEEA
FFER b EREAINRGE - AR E AR AR - ZEBRERRHE
TRESE S EIR - KRR AR BB IS B A R Ik
RA: B— SNEERBEMIRAR B2 BRARAREE - SN

P REABMTRS ARG BEEEZ RS RAESREEN R
Th.M.DE.Boer, Facultative Choice of Law: the Procedural Status of
Choice-of-Law Rules and Foreign Law, 257 Recueil des Cours, 316 (1996) ; i@ it
Bk BlATiE 14 B 242 -

® Trevor C. Hartley, Pleading and Proof of Foreign Law: the Major European
Systems Compared, 45 Int’t & Comp. L.Q. 273 (1996).
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20 SPEGREMER - EAAREHE —RREABRBEREEBITHZ G

ELENREMEBEE —REIRA LRINLAER 5= BARRE
" JNEIEAMEETRS L IR—ER T REER B0 JMEETER
AN ER#E TR - B EIR(EAR TS BN - kB REE FERE
HIERZ - §§%$Amﬁ£5§1@ﬁ§%.7§ {HERREHEARESE

HRZ FBHASMNBERERY A BRI BIEANE] - KIHE
E?F?ﬁﬂ@ﬁ?ﬁ@ﬁi%.&ﬁﬂw

FRERRIER A LAVERR - BETAEER T BRI R Ry
TEHE M B2 EPTLEENE - B EIEREN
FE581T7#H % (non-mandatory choice-of-law rules) » i H * TFE S
Aﬁ?ﬁ—‘ EE R FIREARTERS - RBIAR R B iR EHM

o (Rl - RIS 2R R BEMERGETE R BIERIHE L FIKEE
ERBFEER TR " EEEEHER (facultative choice of
laws ) ; JEHESTILY - EIREEREFINENAEREE  Fhix
BUERIPRRATE _ERISNEIE B FIRERE » W FFakaIRarE - iRaFEARE
FFHIfEIRE - ERBEEEAERI BIEEER CER - BRINEE
HNHEBREE  BAWERES AT LR FR B
SBR[ RE 2 B E AN R AR e R I3 iR A R -

N ETEBIRERAIATE E R G LAY » —RgRYEER - FR1E
SNER A SE B AR A NS E AR AR A A B SR » T S B T ERHN S MR
HHEERCRELR - SHEER LR - EREBHK
At &1 B 3 F L 71 B 1A A 38 BR 7E R B BRI R AR AL PRI (R —
JERAIEIRE » FOKEEE R R BT 2HNZER - HEAETER
B EFTERBMNEE B ERAVRE - IEEE - FEEERD

% Richard Fentiman, Foreign Law in English Courts: Pleading, Proof and Choice of
Law,Oxford, Oxford University Press,3-4, 60, 142 (1998).

2 Th.M.DE.Boer, supra note 18, at 227.

#2 Richard Fentiman, supra note 20, at 259.
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F—BSEHEERR R o EREREEAMNRE - K
B2 R LA LR B i 8L FIBERH (the House of Lords ) » #5274
REERYY -

EEB—ERAVEE—

B H A BRRE R ZAHEL - IRBIESMBIVARY 8 A FIRE L P] 35 9%
Bl —18 - MEAREES AR EHEBE AR (Cour de
Cassation » JREEREEZILRT) ZHIBIFTRELL - BHER 1959 & 5
H 12 HZ Bisbal #IRR” » IKBIREERE R » SNBIERZ @A - A
AELAKBRZHE » MEBARRR LRFRINEIERE A
Ry TR KB E A SNBIARY RS - 0 EFY 1960 FHY
Compagnie Algéerienne de Crédit et de Banque v. Chemouny,
Cass.civ. lre FgRep?® BB ATERI LMK FIREH MBI - 5
B AR Al RER R E A SN B - BB A LU BB ERER RS
Ebettt B3R 0 alEEAREE A EE - LS 0 R
LB SR AR AT R S AR AR - TEEEACRINIREL L ERE

P #Ee L3k (appellate courts) BE R ENTFHEXREXRMALTNF
KA EE THRGBEFRNE R4k TR AA (although
a question of fact, is a question of fact of a peculiar kind ) , » B st » HE B ¥k
IREBAEBRTRERUNAR "k ) 25 TERRE - Trevor C.
Hartley, Pleading and Proof of Foreign Law: the Major European Systems
Compared, 45 Int’l & Comp. L.Q.284 (1996).

* Id. at 274 and 285

P LRI RS @ F 2 kW 3k KR #] 4% 5 £ (decree of judicial separation )
ZHEEREREABE  TFALVRLIAEREABRTELELASR
Rk MEMNOERT ER L L EG c ERARE B AR RMZERE
#| 4% F A8 - Th.M.DE.Boer, Facultative Choice of Law: the Procedural
Status of Choice-of-Law Rules and Foreign Law, 257 Recueil des Cours, 263
(1996); Jacob Dolinger, Application, Proof, and Interpretation of Foreign Law: A
Comparative Study in Private International Law, 12 Ariz. J. Int’l & Comp. L. 227
(1995).

* Th.M.DE.Boer, supra note 25, at 263; Trevor C. Hartley, supra note 23, at 278.
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22 SEEMHER - BAAEA—RRBRAREEEBITRZEF

FASMBIERE - B FERAR AIE A YNl T 5k B E B I HERR » (=
FEZTHE -

BE27E 1988 & » EWBERGHEFTHHE - KBS EbE
SETERF AR PO - SR RIERT MK R GE R SN -
FEfF by B RIE BT RERIRE B+ T EE B O HE - JH:IE%
o (EIERNERS TREEAEEE R Wl A EE
B R R R TR B S45”  {BXE 1990 471 1991 fﬁ
EBEERE AR R EREENER R R - TREESBAGRR
EARFRBEAINEIER » TRABT AR T ERE A RS
A B AT E DA GE R E L iR B R i EETEEJ:?)?O °

MR R MR R A AR EE A LRy 4 - JRED
— EREATEEABGESHENSEIE (parties have the free
disposition of their rights ) - FIANEZ4 ~ FHEIT R E (BIEEX
ZEIERIRER R B ) - 15 i B 5 47 (status ) FIRE ST (capacity )
HFREFEARGR - B SRR LA K E TR

¥ Th.M.DE.Boer, supra note 25, at 264; Jacob Dolinger, supra note 25, at 227,
Trevor C. Hartley, supra note 23, at 278.

B E-mAR ETREAGEERIEH RIER$3% (Le juge tranche le litige
conformément aux régles de droit qui lui sont applicables) - B # & X 2 % 3% -
RMERA LB EE ZREREEHR LR EAKRTREGHZ B - SR
HEREAKERZEZAMMAAH I 2R RENRANHAXTEALY

%‘

B A Red ASEEFAEAABEGNE B b ERETEE -
FRGERA KRB EAZG K FH - ThM.DE Boer, Facultative Choice of Law:
the Procedural Status of Choice-of-Law Rules and Foreign Law, 257 Recueil des
Cours, 265 (1996).

% Jacob Dolinger, Application, Proof, and Interpretation of Foreign Law: A
Comparative Study in Private International Law, 12 Ariz. J. Int’l & Comp. L. 231
(1995); Trevor C. Hartley, Pleading and Proof of Foreign Law: the Major
European Systems Compared, 45 Int’l & Comp. L.Q.279 (1996).

7 Th.M.DE.Boer, Facultative Choice of Law: the Procedural Status of
Choice-of-Law Rules and Foreign Law, 257 Recueil des Cours, 265 (1996).
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ERIBIBRAKT - WeNRIERAR » MEBEH RBIBR A HIRTE -
ERANGBRERREFRNESE - T RE=IBNRTE  GEEH
rfl?;:iﬂaz&l?f TEfEEA R4 - Al DERBIE IR

©

Hll[l

ERETTIEZ AR
1~ It

BREAE 1987 EHIE B BIALE 2 1 - RN RE—E
BE * TONBREZ NEERIBERE - RHEMEN > SERES
AZ B EMERS - SREFABRUCH Pj B IER

T TAANBIE AR ERICRE A AR R e L T - lilltt CEH
ATEREABT | AILIIE Wﬁ?ﬁ%?ﬁmfa‘zﬁa@?@%&' > &
I AR S IE R AR IR RS R - B ERE

32 Th.M.DE.Boer, supra note 29, at 264-265; Trevor C. Hartley, supra note 30, at
279.

3 Trevor C. Hartley, supra note 30, at 280.

MR RBRAW HEREMS R B EMBARALZAE ZREH 1991
£ oo RS HREMMNA B S B Jerome B. Elkind, The Swiss Private
International Law Act, 37 Int’l & Comp.L.Q. 681 (1988); Jean-Claude Cornw/
Stéphane Hankins/Symeon Symeonides, Swiss Federal Statute on Private
International Law of December 18, 1987. An English Translation, 37 Am.
J.Comp. L. 193 (1989).

PR AR REEES T RIATE B2 AR AXZHTFLT
Article 16:

1. The content of the applicable foreign law is established ex officio. To that
effect, the cooperation of the parties may be required. In patrimonial matters
the burden of proof may be placed on the parties.

2. If the content of foreign law cannot be established, Swill law applies. See
Jean-Claude Cornu/Stéphane Hankins/Symeon Symeonides, Swiss Federal
Statute on Private International Law of December 18, 1987: An English
Translation, 37 Am. J.Comp. L. 199 (1989).

% Trevor C. Hartley, Pleading and Proof of Foreign Law: the Major European
Systems Compared, 45 Int’l & Comp. L.Q.277 (1996).
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AN ATE 1987 FRFBIRAIENERE D » RERFHE e
INEFRESRHUBERNARMA » BRE THRREERRETT
MWk B - XELiETATEERY patrimonial matters » H
BE - #HE 2 {£E 3 matiére patrimoniale F1f%3Z Rechtsstreit iiber
vermogensrechtliche Anspriiche » fER# 11k F{REEL40E ~ BHEIT
Bk~ UIREE: - BBERIRE L InEBEREEE b eiFERE
=1 el

2~ xH

[ B 55 2 25 1 RO B » HEIRERLE ( conflict of laws » B
SEfETZEIE ) IRk T AR S BN B E D 8k
Sy — o WAEREFEBIERE - SMBEEEEE R B E
JEEER - ERD LB IR EWETE - 2 RS
FHEEY - LB 1966FE N E R RBRNMAIFEA4. 16 - B0
HINBE B E RIS AR » ORISR RIS -

M 7E 1966 4 AR At i 2 BRI AL LR SNBI iR B B 3R A 1L
%5 [BEEREHEERNEE T BRER TS EARRL

74

% Jean-Claude Cornu/Stéphane Hankins/Symeon Symeonides, supra note 30, at 196
no9.

? Symeon C. Symeonides/Wendy Collins Perdue/Arthur T. von Mehren, Conflict of
Laws: American, Comparative, International, 12-13 (2%%d. 2003).

“ David F. Cavers, The Choice of Law Process, Ann Arbor, the University of
Michigan, 268-289 (1966)° X & X F7 3| i 2 £ B30 S #4#) R AT L35 1X 1966
FuthF RE - 1966 FuiATia MR AR ERDBAE 441 heY
R GIANA I 1966 FuATey A BB RAEK 2 42 A Arthur
R. Miller, Federal Rule 44.1 and the “Fact” Approach to Determining Foreign
Law: Death Knell for a Die-Hard Doctrine, 65 Mich. L. Rev. 638-649 (1967).

Y A MER T EEANERH T 2N EA%HEIE (a categorical
imperative ) & » 375 B A 4 ok IR AR A8 A S B VB 2 9 8 46 - Brainerd Currie,
On the Displacement of the Law of Forum, 58 Colum L.Rev., 1001 (1958) - #;
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BRI E R R E R R 5 BB ARSI NERERY R A ik
RABEZAHEBE  FhEREEEANFER - gtkZEEm

B ERIVIBIEBEER ERAXBIEESR - RBMRIT
(mandatory) » TIFEFE (permissive) * -

1966 LITR » SR IMNBIEEHIRAIER - B EMEAZ IR
BB AR RBIR —HF  SBEHRE B RIT - 1B AFE R
REEFREAAD PRIESE AL LEETR ? ACE ki
1966 E BRI B R B ARINEE44. 168 (LUTRERESE44.145%)
BSUINT © TR LN Bl Ry B B BB AL GRRE AL &
HEW R - Kb > RUCESNRIERY - 155 R TAERE R L
KiF - AEES  FPREESHEB AFRE AT RIREFRERE
RAREEAEBERE (FBBAE))) - Hbt g RE LA Ry
IR AT, - SRR (B—A)) ZHEMS @ Rk
ERATERERRECEE N UPFAEREER AERR AR
T EMREEASNENE B EL » RS ERE AR - HEF]
ERRZ B IEPRERRBAGE © M EEARR TR - BT
5@ 9L (The court is authorized to apply foreign law even if
not requested by a party ) * -

- MESTEENE - #RARSERIYNBRRERR C #RIE

BRUPBAMIZBZIRNA - FELATER > BATE 120 B 157-158 0 S48
5%~ IREME - FATIE 110 R 188-189 -

#2 Stephen L.Sass, Foreign Law in Federal Courts, 29 Am. J.Comp.L.103 (1981).

* Lea Brilmayer & Jack Goldsmith, Conflict of Laws: Cases and Materials, 178 (5"
ed. 2002).

“ «A party who intends to raise an issue concerning the law of a foreign country
shall give notice by pleadings or other reasonable written notice. The court, in
determining foreign law, may consider any relevant material or source, including
testimony, whether or not submitted by a party or admissible under the Federal
Rules of Evidence. The Court’s determination shall be treated as a ruling on a
question of law”,

“ Notes of Advisory Committee at 292.
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26 SEESHER  BARBA—RGEARLEREBRITHZIEH

B ONAE Y - A REHERRT T 8RB R A ER - JRRD - JR
Il b SR BIBE BB R P WP A ARER » U5 4R T Bl A iR BE S A AR
A PRIEBEATCRAP AR TR - BE - EEBARTRRFAR
e A MIRE B AR SNBREAIRF - B iREe Z AP T
R

F— o BLIEE AERGE44. MR FIRE - SALIERIREL
Hh&IEER @ (notice) | JEBT K MEREM: - B
BEHNIA™ » S8 0 LUBFR RaRiEREEE @R A6 BBl - 7
Bartsch v. Metro-Goldwyn-Meyer, Inc. “’#[IFairmont Ship. Corp. v.
Chevron International Oil Corp.*Fi{:#Ehch + 8 — EE LS X 8)
HAEER RIS R AR RSNl iEevHSaR - ERRGFIR S
EA—&EEALTL L TRERNERE - B 0 28 KGEERY
RNy - EE AR ERTFRERSNBRAFTARZEE -
] — & & B A EIRAMNSIE B R RE ik 2 AR R EE -
B R o B A4 TR R R EE T A E R B R 2 SN B E AT Y
B FERE I S SNERER R - B R -

I8 Bl E T EE AR SR AR vk w3 oR A A Bk
IRF o M ESGERR A BERE R - BB PR RE ik <
AR R - — a8 f B IR 1S HE R G 1 SR B B AL L T i L E
HEEHRY -

SRR RS EHE S REE R T I HIRIEAIK 0 Hldo The
Clarkson Co. Lid. v. Shaheen, 660 F.2d 506, 512 n.4 (2™ Cir. 1981).48 f 4 & 5
R EMIERR S F B PR T £ @ E 2 DPA v. Smith Industries Aerospace &
Defence Systems Ltd., 268 F.3d 829, 845 (9™ Cir. 2001) 14 5} » ft Ftbdz b &, -

#7391 F. 2d 150, 155 (2™ Cir. 1967).

“ 511 F.2d 1252, 1261, n.16 (2™ Cir. 1975).

Y Lea Brilmayer & Jack Goldsmith, Conflict of Laws: Cases and Materials, 178 (5‘h
ed. 2002); Stephen L.Sass, Foreign Law in Federal Courts, 29 Am. J.Comp.
L.106 (1981) » X ¢ F i H 2 T &9 & B F sh 8 #1 K 5 Arthur R. Miller,
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ZERBIFEAAEHBIE SR 0 ZHE _SKEER AR
#l - FE TGEEFTEERNEE A S - IREREPINRE
RINmL o ME" » WEBELUE CGERHIFIRE RS It
EIRAR » B EARET 2 BR M - MEA ST B HAK R & A 1T R BIER
EZHER MBS EIEIRAVASSR - RED IRITER W IMRHAIER
EEHACKRTIHEGEHIERITE  REMEEEATERL L
AR EE R REH M - BRI FRE R AR HER
ey T B S K ERERE - (B2 L RREE AR  HEK
HEEHERRIE S - R SEEIRVEERTE Y TERSMESE 441 1%
iR & BRALIEIAl (cause of action) fRESFVMEEL » BIREZ
BAFREESCER ML - S R AR RE I - AR
RIS ZFDERBAIVER T » RER SRR INBRAZIR
B BEEREHS RS 4. RRITEFTEUER T AR LI
HhEFE CEZEA (A paty who intends to raise an issue
concerning the law of a foreign country ), M LB EIEEEE

Federal Rule 44.1 and the “Fact” Approach to Determining Foreign Law: Death
Knell for a Die-Hard Doctrine, 65 Mich.L.Rev. 693-694 (1967)% ¥ tm 6544l -
HALBRRALEZBRCEBHEFRAMER  SALK ENAT L M
FERAHERMATE R R PG 2 84 > B Michael S. Green, Legal
Realism, Lex Fori, and the Choice-of-Law Revolution, 104 Yale L.J. No.4,
967-994 (1995).

% Milton Pollack, Proof of Foreign Law, AJCL, 471 (1978).

s Carey v. Bahama Cruise Lines, 864 F.2d 201, 205 (1* Cir. 1988); Clarkson Co.
Ltd. V. Shaheen, 660 F.2d 506, 513, n.4 (2™ Cir. 1981); Montgomery Ward & Co.,
Inc. v. Pacific Indemnity Company, 557 F.2d 51,58,n 11 (3™ Cir. 1977); Twohy v.
the First National Bank of Chicago, 758 F.2d 1185, 1189 (7‘h Cir.1985);
Commercial Insurance Company of Newark v. Pacific Peru Construction, 558
F.2d 948,952 (9‘h Cir. 1977); Cavic v. Grand Bahama Devel Co.,701 F.2d 879,
882-883 (11" Cir. 1983); In re Korean Air Lines Disaster of September 1,
1983,932 F.2d 1475,1495 (Columbia Cir.1991). X &7 S 44tk 2 i@ &k 3fk
BFAMMNEEPIEZ oAb B8N REEALF ERHELAENS
$HERLSE AN HEASBAREREOTRE  EHBROEHAH
RA S MAXIFI Az -

iy
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28 S EIEMER AR AEE—RHBERALRELBITRZ SR

E— " ? EHEAR T R R R TR RSO E AT ATREEE 4191
B AR FEEEERIEN R TSR - 2R b3
PEEEMRIA R GHITEUTFEERRETER  EEmITHE
FERAEGRC T » RBEEEA T E R AT RN - HEE R
4 FRARERAZE -

f b o EBIBE RS SN R BAIBITEI 2 B S R Rk
e T BB P B RIS URE Y (BAEE AN EIRAIE
T #igm ELOGREIAZ VRS - fEEEEHRIRYRITIEER
AN AR FI BRI -

« SNBSS

FEBE LHFEE T EREERA (judicial notice ) | BYHIE » ¥R
EBIERS A B LA IMNEEEENERE - AR - BRI
A 1967 5B T IA R RREH— 25801k (Uniform Certification of
Questions of Act ; B 31 JNFTIRLI - TEELRBMZFTEL -
MEE L TR RBIW IR A E R L o PP ERN S RAMNE
(foreign law; sister state law ) Z N (interstate ) FEff » FEASL
At By 2 BB (international ) REBHE A K I B (foreign
country law ) Zi#MIF - MIARBHEBFE e EINBIEETTE]
ERERIER] - Rz » BETRFRERAIZE G E — B E

32 Arthur R. Miller, Federal Rule 44.1 and the “Fact” Approach to Determining
Foreign Law: Death Knell for a Die-Hard Doctrine, 65 Mich.L.Rev. 617 (1967).

VARAHSHGICEMEERN TE R EEME 0 I A ERE LTI

MBS B RIATIE 11 H 207

** John B. Corr & ira P. Robbins, Interjurisdictional Certification and Choice of Law,
41 Vand. L. Rev. 411 (1988).
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B AR RMRIINBEIEEITRIERAC BEE - Wit - B LAE
BB EBR IR AT RIS R TERE 4.1 R
HUE -

—  INREEEREAFRCER 7

(EEFBRBIRANFRANEE 44.1 &
1~ BAERIEGR

ERBVER IR TR RTETISNR 5 BRI R A
?‘*tff’é%u%ﬁﬂ ET R SRS I RE  HEERGHE

MTENGRIY A LEEIEE AN MEEARIEEHINEE
P%‘rﬂ’ﬂFnﬁéﬁﬂ%%%?b@?ﬁ%ﬁ%ﬁ’ﬂfﬁ%ﬁ (proof of foreign law ) -
1966 FELAFTERAVIMBERNE B ERAVFER I BIEN S L EBTE S
ANTEERER FEBERE - MEEBATNRBESEER KR
EHABE L SRR EEAREFHEIRIARE (cause of
action) ZERE  MBEEFRZEE ; EIRENEITKEE—
o BRELGRE R AR - — i3S - BIRIREE R

o5 AT ETR AR AE 4B A B AT A 2 M AN Bl ik 38 40 9K+ Lea Brilmayer
& Jack Goldsmith, Conflict of Laws: Cases and Materials, New York, Aspen Law
& Business, 178 (5™ ed. 2002).

57 Arthur R.Miller, Federal Rule 44.1 and the “Fact” Approach to Determining
Foreign Law: Death Knell for a Die-Hard Doctrine, 65 Mich.L.Rev. 695
(1967) - {2 Miller ##RAX T A& EHAMFHIER B L ik @THAF
EWLEZRE ERE VI RLAEZRSHAMPAE - 14

% Id at639 o BB EFRZAMk 0 REH ERRAFHERAF LM B
EFARLBARNEE PATESSEEALHM2KIE > A William
M.Richman & William L Reynolds, Understanding Conflict of laws, 174, New
York, LexisNexis (3 ed. 2002).

3% Arthur R. Miller, supra note 57, at 693.
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30 ShRCESSESR M AEA R RARLEEEBRITHEZE A

[EFE R BB - T2 B EEFIGHUAI - 16 1966 F L% » £
BICUHRINBREIL ARV - RIREAER - B RIE I SE BRI BIREAL
EER > IHMEARRERBIR % B ERBERENE
s " 1R B HEENE R Jura novit curia ) J@9 R BITRE FHE SM B | 2

1966 SEIRMEEE 44.1 1% » BUEBHRIERNUUE SNBIEARS -
BEEEAERER KR - BiEES  HrwmEEShESEA
FRR LR PR A EBRAE T EEE B EAE (Bt
71) - BRELIESGREC BRI S - HEFAEFIE R E SMNEIERY
NEEF » BRZFREZINAIBIERE Bk R - 1l - 5T
E&I\@]IE*J@E’J?EMEE HEBAMSRLESE » HikbEr

EEAFRH CEBER IR - BABRERIFREEHE
E:E HEZRBILGR A FAENIER 18 - I ERIB IR REEE
FIEZ o MIRREP R BT R R B -

MR EEAMEERE BN RoIERE - SRR
SR 7 B L2 REESEAEET - flin2 Sk Kaplan #1%
e T ARREC BRY N E B —E R EE( formal
proof » BUUMESIARTE RZFEE )3 - (g ) KB 0] LUIFERT 3 -
ITMSHEITRIRIERE - RIS HES - (BRBSCEESZ

PR TAHRGRATREARKGAL  BALSRIEMEL B
FIRAMAERHAOEHERR S F658RE - Wiliam L. Reynolds, What
Happens When Parties Fail to Prove Foreign Law?, 48 Mercer L. Rev. 776-779
(1997).

" Arthur R. Miller, supra note 57, at 656-657.

kAR 44 e iR X RAARBRIP R ARG G E ARG ERRA
B BRBREGREIM T » AEARE  RIEFT W TIBFER AN
R P2 B = #5% (In deed, foreign law is a tertium genus, a third category,
between fact and law )- &, Stephen L.Sass, Foreign Law in Federal Courts, 29 Am.

J. Comp. L.98 (1981).
% Arthur R. Miller, Federal Rule 44.1 and the “Fact” Approach to Determining
Foreign Law: Death Knell for a Die-Hard Doctrine, 65 Mich.L.Rev. 659-660

(1967).
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IR B FTRER A - BIRARIBRIATISAVRIEER - IAERERN
HERE R TS Z BRSO T ORIRE (SN, -

2 EBHERR

ASCETEPFIEIER - FIEH LR EHERER - &
BiEbe MR L AESNEEE - UFIEECKEEME -

HAFY RBIHHFS EARERE S BEE Ry » ME T ATESEA LR
HERE RS E IRE R IMNBE i 44.1 BREBUEEF RIS R
SCRELIMATRRER - YT EEERER BT I RRE IR B BRI - B
MaE @ EEIBFBEGR DUEE AR MNENE - HEERIARE HIAY
BEERAZ FERIEE R SMBIEINE - SRR ER LrEHE - 1F
1966 £ LA » HIREGERECRHEE SN BIrERY N A B iR RE A AR ]
(B R BEHET - 1966 LR ES » DULEEHIERE S BIARY
B REAS . BHBERRBAREITAEESRAZHBRNG
B B BEIERLIESE —##s (Restatement (second) of Conflict

iy

% Benjamin Kaplan, Continuing Work of the Civil Committee: 1966 Amendments
of the Federal Rules of Civil Procedure (1) , 81 Harv. L. Rev. 591, 615-616
(1968). M 50782 & 69 & » Kaplan $tit st 2 S k2 A B2 — - @ L%
XHBERAXPAHEA  FLENBAZERME -

g3 b 3%k ¥ — @ E 4 Carey v. Bahama Cruise Lines, 864 F.2d 201, 205
(1" Cir. 1988) B 45 % 4.1 o2 MAH 45, Mk T BIAIRE R AR
REBHEAMLEAE R EABARD L AFAEGTHHGEN - &
Stephen L. Sass, supra note 62, at 103,

5 Arthur R. Miller, supra note 63, at 610, n 41.5 3055 FE 2 I HIRIB K & & K1k
Hp A 2R A I W RARR HUE TR — AR B R LR AL B KR
SR FIF ERE R 0 Id at 693-694;% o > A IRRA - ARIEEE LN
HARAH RS > AR/ LR L E > R Stephen L.Sass, supra note 62, at
107; Gregory S. Alexander, The Application and Avoidance of Foreign Law in the
Law of Conflicts, 70 NW.U.L.Rev. 608-619 (1975); Rudolf B.Schlesinger, A
Recurrent Problem in Transnational Litigation: The Effect of Failure to Invoke or
Prove the Applicable Foreign Law, 59 Corn. L.Rev,, 6-12 (1973).
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of Laws) § 136 FTiR" - (Kt » FEBEFR LEFIERBRAVFIBIZ 1 » R
HHEL I REZHERT 136 R HE  LLES ATEFFER LR
HINBRERIRARS - S U E B A CEREE G LU E I T
A BREE o MRARERIE -

XA EBARHE FRERAINEE - (BEBE RS o B
EERERE R KEE L F R RS 44.1 R-PEXBIRUE B AR E
RESNBIERIER 0 M H - TR EENRREEAME TRINEH
EHEA - (BBERRORE - £ LEREITEEITHARREY -
HEZ  MHEIEE T 5 4.1 RZHE - BRI ER AR Bt
SNERERIRNB CHEE R B EBAKARE - HEFELKERZ
LRGN - WRERE/INBRARNEREEL TREEEN
FEF%&1ERR (both trial and appellate courts ) » FEE A BEEALT
SEVER T » bR E B AT I R - TR -

CFHEIRYIRMR
1y REFRENEEZNZMR

HEIRBEFFREE Z/\ZREE - T EBE - THEZER
RINBEIEREBAT A AE - BEEARTBEZRT - HEbBKE
MRS - 1 - AMEREERFFRINENFR DB EE - TEH

% Comment h, at 378-379 (197 )45 & * WM E%  FHRETHKER R LS
HERAE T RAERRIR T, ARG AN WEREARTREEFAMZ
EhzRENMEE . (FB) EREEFABRERANEL  ERLT
BEFAIMBRAAETRAMR L EGFAERTHSE -

@ Carey v. Bahama Cruise Lines, 864 F.2d 201, 205 (1* Cir. 1988); Commercial
Insurance Co. of Newark v. Pacific-Peru Construction Corp., 558 F.2d 948, 952
(9" Cir. 1977).

¢ Banque Libanaise Pour Le Commerce v. Khreich, 915 F.2d 1000, 1018-1019 (5"

Cir.1990).
70 Kalmich v. Bruno, 553 F.2d 549,552 (7™ Cir.1977); Twohy, Jr. v. the First
National Bank of Chicago, 758 F.2d 1185, 1192-1194 (7" Cir.1985).
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i ARSI RLE RN S BRAR B A PR B - SRR
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PIFAIZ T - R T HE ) IRIBERANERZ NS » MIFRBIRSE
FAMESE A\ SIREERTHRE BB T1E ) BT - XS
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EDOEWH o HEM 1987 £ F 243 AAHRENRNEE—ARAE T4
BB N B R N 2k s BEE - BH AR AR LUERA Rt B
o HhREHzLE c FoBAE THMNLEERZAE R ALE
FAMRBZEREMR - ARFRBEETLEZHE - (AT, #H
1977 £ REWHDEF AZRRAE TR~ BIHEERRSIEER sk
A R E BIRE L EBA - ERALEFAMRE ZBAMRIG R - xRF
ERACZEEF:  RABRAARBEF LS F oL AL 2 FE2HN

fe - FRARSHRAZRERDESXEE EBZ » ATHKZHESL

,’; °

Pz, RECRMIET2 R245-
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BFEW SN E R FRAVERIREMF £ - IRBRABC R F /&R E
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BVAREE R TA AT B E RER - hE RERAR
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%5 - T BB 0 (TS - - o REEREFRR -
R SNBUERIERARRE - TSR IR ESE R - BN
FETME - RREREEREEEEENRRG -

SR RERREHE

A& BRI RLARE SR | o SNEIE S AR B SN
ERRTER S BREFE ARV 7 _ L rT LOB N [E] A OHSE - M
R LB RESRIMAR R E SRS SR | BB RIBE - 7] LIS 2
LUTF iz #&am > 780 MBS BliE S H R s N A R - $T0
EGERRE AN E SN BEA R AT - B A EAERNR
BoWMEZ IBERREREREREE RSN ANERAE
i b #m S A HEE - FEERE -

TEILE - BE/E BRI INBRA B H AR AR R R A =
RIS » FE R Bl R =R R GE A S i L R E A
FrEn EER - EEBARRINEEIRNE S BER - RIEEM
ZIEBIRERZ BB - (RN A B E A R - MR E R
B RSN LWRETENEIA AR R By AR s BEaRan ] - iR
BRI TR EZ T L ARELEE - JREN - B LIS DB SN
% o PRARERE R R - MR RS ERE - (Rt
EASNERERRRBREZ @ ST MAERSNBRERZ S TRy
P tE—HE  BEBATINBIEE Sk (precepts) » SRAEEH

TR RBEERARR B AR B AR A B RES RS LR R
BRG] o EHH BB SURM L — P - EHNBRRRRS B EHS
WAAREN BREHNTELROMET-UMEMGRRAF— TE
EREFIE 174902004 45 B 2733

7> Jacob Dolinger, Application, Proof, and Interpretation of Foreign Law: A
Comparative Study in Private International Law, 12 Ariz. J. Int’l & Comp. L.228
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BEHAE R EE CERABRE) 7 -

EBIEYEEE Pierre Mayer 5! - SMNBIEFEFTBEIZAVIETR
ERREER BHFEASNESE —ENEER - BI20LHIEY
PRI R B - BR - RIEBHEMRII AR LRSS
£ o AUfAfEAE (AR ) - IR LEBSRAEMERAEE
BEB HEMBHE - TAARERD LEEET -

HARENRFERGE L - SR E R IERF B R IRR AR
£ SMEREAKASAELEERA - OB AERERIR - R
BHAR" - BEEEREREEADINEERERE - MBBRREAER
SNEEEERCHE ? ¥ EEEREAKREERRTR T - B
B LR SNBIE L R - FER HAE BRI R FERYATRE - T dE
MHEIRHE - BEZ - BRNERAHEILE - SMNEREEREBIARE
IR EURER AR R -

SN At LAFE S R B RO BRI A R 3  R iR R A

NEFF _ERIIRIGL - FRIRIARE St BRIRR RA 1 AR AR A 15 P B e
ZAER - N INRBERERRRRIAYE  BoREE ZE HhRR
EEREAZEERIVENZERERMG  MIHEA RGBT
BRI - BIRRAAIL ERUAFIES - B F/NBIAAE AR stk e R
REE AR L - EABEEALL -

b ATERANBEIATEE LR AR REE - FRIRLEE
EH R EOEET - BAERRE  ERREEERLARR A

(1995), citing Henri Motulsky, I Ecrits 132 (1978).
’® Id, Citing M.Massip, Rep.Defrénois, 1987.p.774
77" Id.at 228-229. Citing Pierre Mayer, Droit International Privé 1977, p.149.

B oA R EEGEE TSI R AR TR EEEAAME
HE O RBIE BYIEHE  KEE -REE—HREFAX - TAMAHRARE S
iy AREEHLEEAE  RBEHEEZRIBANFAELEHZ - (XTF
w8 ),
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2 R RBARBTEER T AR MOAE A (in dubio
lex fori) ; A » MEMERMMIA BB NRINEREFEFRA - 738
BIBRAL 1A EAKETH -

3~ FFREREER

My R EIE o MR R AR - FESER
HASFERI eSS » SOINLUEAR - BUANE S AR ARBIE RS - e
DIEEER (BB SEFR R —IERAEREEE - S
BEERFR F IR 2 5 ik AR i R B SRk AT b B By
EH AR - BARIBISALES USSR -

HES R ARIRIRETER » RTAERRE - e E R
TR - IATEEE ARBIEATE EAT (1B H ) PRS-
R TFRBRNER  RMETMERF L BEoER e
MIPIB BT - K RSB MRIRSNEIEE KR R
(IRIRE - B RERTS -
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LeEREt R SNEIER R KRBV A A AR - BRI —fix
BHARBEREZ R REERRL - R EE L BGERISR
Rl 75k ERERR B B AREE BEZOIH - HERTRIE
B REFREMAZEE ? fIREEREBBCEE 7 82

2 bR ko FIATIE 14 BIBAREA > K4 v FEREMKEER ALER 1999
% > B 247-248 ¢ _

8 Rk FIATIE 14 BB EA » FRTIE82 0 H 249 -

¥ REEMERE I EERBEAUERAESE LA B BE 0 5 LB
MREE BATIELL B 2100
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A] R R B — i B M AR R R R B 2 HE E k2 B B
8 R ERIRASTERRE -

TEEHRAARE T - BRI LNER - fEBUNERR L UBT R
RS o HEBEZRER » SMBIERE KR AR » L
it ERaE] - REE RN R R RN LAMEE B AT RE E Y
12 (wahrscheinlich geltendes Recht; the principle of greatest
probability ) » WiERRFFIRIENE - FIANELFIRHIETBARYRHix -
IEBE . BREERAR - FEBREEELFIREREZ 3
B BUE T BHRYRF R  IRFT RIS ERERE L -

EHAHEEAWIINRAER L FHRIULER A F1FF
£ - HARREREERD 1963 FRARKHBA 3B E 6 H 13 O
Al HREIER E T RARKFBEBRABER CERE T BEH
BEZFER  IAREETHERNE - IR ERERIE IR
PIATBERS - MESERAD] (BB DAL ERRMRIERID
RIS BB RN M R R R Y Rk
RHEFNEAZE - A ATRERF RIRIERT AT 1T 2 ik S BREL EL B
e R IR Il B SR AGTERE - 2R HE I L HE IR 2 (2 0 T
SRR IEBEHIE BRI -

i — - ERAETT REVIEF I ETE Kb - ZBIRIEE 51 Z AR
#1771%F% (the Eastern District of Louisiana ) ZE#EIBIAIEEEA %
kI - AISSER SN EEIT BB S I S ERE Z H R
BT R R PR N R B HI B R R E R 5
HERE SR - BFSHbTER TR B &5t S ks

5 ik Mdoik B Kegel rriRz TR TH &% B Al (the principle of
greatest probability; wahrscheinlich geltendes Recht; ) ; £$ MY ZRBAEEH -
Th.M.DE.Boer, Facultative Choice of Law: the Procedural Status of
Choice-of-Law Rules and Foreign Law, 257 Recueil des Cours, 312 (1996).

8 w9 4 L2148 S 130 § -
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% Karim v. Finch Shipping Co., 265 F.3d 259, 272-273 (5" Cir. 2001). & fodt @ 48
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% Edith Palmer, The Austrian Codification of Conflicts Law, 28. Am.J. Comp. L.
197 (1980).

 @FABEBAEZEE 0 A Francis A.Gabor, A Socialist Approach to
Codification of Private International Law: Comments and Translation, S5
Tul.L.Rev.63 (1981).

97 Th.M.DE.Boer, Facultative Choice of Law: the Procedural Status of
Choice-of-Law Rules and Foreign Law, 257 Recueil des Cours, 313-314 (1996).
X4 i ey Boer #3450 ERK R AMNAN M URMBET AT SRS
CERA S B2 AR Id at315.
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% william L.Reynolds, What Happens When Parties Fail to Prove Foreign Law?
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Law: the Major European Systems Compared, 45 Int’l & Comp. L.Q.274
(1996).

~226~



2006.06 RERELEMRTE —+ ol 53

% EEFHEG LA EREEENANA B RAGESER - 23
Rz E—E TS HWNEE R AL - BREERERE T
EREEAIBEE | - B BEEHA . FER TR EEESR
s R M B BB R M e e ks - LA H A e
Z R BEEE RN A E R RS R AR CEE D,
AR - BIRRRAAZ | Fimad2 LR 5B L R
AP FLEIBIERESEF BB ENNE - SMBREARRS AR AT
R MERMERER  EEREMZIBEEENEANBNETYE ? K
< MBRETESNERERE A H B3 S NBRERR Y S 2 L ?
BRRR LR FE5R T R B R A B BR AL A fR R 1T A Y
Bz frim EAER - AT B —EARREE - JFE1 - 1
JEIBoRI TR IR 8 e B R BiA I - EBIRERAEAY R 3G L RIRERSD
BEELEREHE FE 2B - EERERERIEA AR | o %
EHEEMERER A LG LARBETEEYE > SMEREXR
(subordinated ) yEREMNE » EH R AR H 7 HHE - 25T
Bite EavERREER EEESENEENE  NMERAREERE
FEREERBRMEFIARE ? 1L > SNEREATEIAEME - #i5
ERFERAME LrRE - BREE - TRAERARS LARIRE - 7
BB REAER T ERT - SNBIEARER LR —  REH
{EEARBRERE ANER -4 KRR - AR ERAIRE M
C ° MIEWINEH: - SNBREAALRES R ERIE RN - (R EIRR
IR EIEH A I SR P Bl R FE R - B ERBRALERE

7 R B Rk AT R E A RA T I BRI Z AR AR B
Bz HERAWMB— M BgEz  BNfimb £
PRABITRR * A HM 2002 £ B 2425 - i RRERFHIA N ER B2
AR THRAFLHERIARE  FHELRES  UAXREF 2 5HE
ERB AR (L) (F) RBXPEEHRTE 21 #902004 £ B 185 14
F o ¥ 224820054 H307TLTF -

~227~



54 ShEESHER  BARBA—RWARALEZEERITHZIEH

MAIFTEE Z SMNBI » TERREs AR B RHE L E FRD Z ThRE
Rf o SREERAIAI R EANERr - BIECURBEME B iR YE - HIHE R
EERBZFRAE - BILU T ARG AT iw P R 7 IR AR 28 -

OEFEEERIERZIES
1~ EEAEEREIEEL (party autonomy)

BERE EEEARE B ERA] AR - BR
THEMIHBEEREFER A AN EFNE I KA L
— BRI L EARB BRI & R R R - B
1Th - NEGHEREEEEEGE  EHBBIEME LR
EEABREA EFRAIZER  CAAN R RN REBIEES
AR EE R - TR -

2~ BO#EIEFE (the freedom of disposition )

EEERR - HHRIZERLBREN AL - NIRZHRF
AR LB S E R IGY] - (EREGEERB R MBI N EEE
HAEEARER MHEREAR L ENLERRE LR %
RIRiE - EBAZHENBREBA > FBINER  BEAMEFRZ
1768 FEREEARE  MIFHRERERIT

REFPEZ LCRAMMEER" HEWAGEEEEEAS
AAEMAE - HARESREN B FRREEBARE - &k
ﬁ BRAMEEIA BB EEAMRRRIIERY - BAIBIE S - &

EIERRNHEEARE B2 RIMEFLKT » FRES

11}

/%% Th. M. DE. Boer, Facultative Choice of Law: the Procedural Status of
Choice-of-Law Rules and Foreign Law, 257 Recueil des Cours, 335 (1996).
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