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conflict of laws, private international law,
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The most significant relationship, Hague Trusts

Convention

FR3ER

IR AL R A H A R AS 20 AR BEAY H an PR
WIHINEMERERNERU L —HERES > AELET
SRR RAER SRR L EEE AR L E
HE > L RAREPERSECERELE
P HR O AR 2 iamad - 5hARf kB AF
mE - RN EE SRR EREEOEE - FEhiE
BB EEE PR AR - WHEEL ~ BETE TEL - 3% - 8
FARME - AR EREEY - THAMEFTABIRE
AHRCEEAEEHANNGREREEHEER - /7 (B
E) EERARN K EZOEE Mt —8OHEE - Big
BEELKIFTR S ZEWIRERGS - BE - ASCHILUBIZ R
HREREZOEERELD - EFRHUEREEMOEE
R O BIRRL R - HEREEERAEEE
H e A EH R A E AR~ DU T B (5 e 2 A S (R R LAl
BRAEEE R RSB MEEREEE RN TYT -
AP EREREBED - HERFRIT TSR E R SOEESA R
B HELRFREHERZOEE R EERC RHIEER
I HHEEEREEENS - AR ARRETCEE

~140~



2008.06 RABREEERRTE =AM 3

el
=

Abstract

In the light of the criticisms of Cook, Lorenzen, Yntema,
Cavers, and many others, the classical vested rights approach
that Joseph Beale advocated and promulgated in the First
Restatement is largely considered passé, mainly because its
hard-and-fast conflicts rules constructed by predetermined
connecting factors failed to take into account the substantial
tenor of each law pattern during the choice-of-law process, thus
produced unjust result inevitably. To pursue for justice with
flexible functional alternatives, countless law periodicals that
proposed new methodologies, such as Governmental Interests
Analysis by Currie, Better Law Theory by Leflar, The Most
Significant Relationship Test laid down in the Second
Restatement by Reese, and Comparative Impairment Approach
by Boxter, just to name a few, led to the modification of
judicial precedent finally gave rise to the Conflicts Revolution.

Winning the war with their flexible fuactional analyses,
however, the modern theories create new battle, rﬁaking the
conflicts world much more chaotic than ever. Namely, modern
approaches solved the unjust result said to be produced by the
traditional rigid rules on the one hand, they sacrificed the
certainty and predictability of legal system on the other. This
article, therefore, attempts to promote a new thinking of

choice-of-law methodology based on substantive values. For
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the sake of theoretical structuring, specific attention will be
paid to the substantive core value of transnational trusts.
Following a brief introduction of this article in Part I, Part
IT is a discussion of the inter-relationship between substantive
value and choice-of-law theory. In Part III, the author induces
the substantive value in transnational trusts as “the fulfillment
of the justified intention of the settlor” by introducing opinions
by several prestigious commentators from different countries,
cornerstone cases by different tribunals, and the regulations in
The Hague Trusts Convention. Based on the substantive core
value in transnational trust, Part IV examines the methodology
this author tries to advocate by means of explaining its
application and comparing with both traditional and modern

theories. And Part V is the conclusion of this article.
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B % X # - See PATRICK J. BORCHERS & JOACHIM ZEKOLL (eds.),
INTERNATIONAL CONFLICT OF LAWS FOR THE THIRD MILLENNIUM: ESSAYS IN
HONOR OF FRIEDRICK K. JUENGER (2001). & # X # % % Creighton X %
=% % &k Patrick J. Borchers ##¢ & Tulane X % 4 ek i & &t
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WH) R & 2 o See FRIEDRICK K. JUENGER, CHOICE OF LAW AND
MULTlSTATE JUSTICE (special edition 2005).
Friedrich K. Juenger, Babcock v. Jackson Revisited: Judge Fuld's
Contribution to American Conflicts Law, 56 ALB. L. REv. 727, 750 (1993).
(“Any attempt to resolve conflicts problems by means of a set of fixed
rules that fail to take into account the quality of competing state laws is
bound to disappoint.”)
RUSSEL J. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAwS 281-284
(3rd ed. 1986); ROBERT A. SEDLER, ACROSS STATE LINES 37-38 (1989);%F
B BRALrRRR AT Hbn EEFHEO6LEE 4667
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T Article 16, 2™ paragraph, Hague Trusts Convention, supra note 2.

If another State has a sufficiently close connection with a case
then, in exceptional circumstances, effect may also be given to
rules of that State which have the same character as mentioned
in the preceding paragraph.
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2 FRIEDRICK K. JUENGER, CHOICE OF LAW AND MULTISTATE JUSTICE 233
(1993). (“The substantive law approach now pervades European and
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are at stake.”)
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TSRS IR - B 2 M ERENERZRE R
T EEFHY FRIARERREBRZEE % -t
B EMPIEE AR EB 40y - SREBAET & B i i H 22 58
ZEAVERE R HENEREBERC B O EEREREE
( prevailing value; common core value ) ZFF7E -

TEFEEIE I - B8 FEak ] Je B 5 iy R 1T SRR A B
FAIVE B LUK BB RS B B {3 3T iR 1 4 o o BRI 2 K S
Fifg o isim  BATHEN  FREBEACELEE
NRECREREZERERZEAMRBEZSERTEN
EEBEEE - UTHE S5 8 2 iy o B =] 2R 2 41 DU BB
ARIEREER - EALTEREEZ S - DIRREESH
Mz EE - SELRAERHE CREHE -

. B

fE S A ZENNEN UG L > BRERCER
WAL SAEERLERERIEL  FRNELHE
B EREGERANIBLIER  EMELUEEREALR
BECEEER -

MERZBIRMREME - EF LA BRHAFE

Y s BB AELZO 2R RERASEEMEA K 0 1984
211 BB T6: REH ARk e% > 2dh 1986 22 B »
A" 24162 -
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Dicey #(1% i Morris (iSRRI E—ZEESE : BIEEE
IEAR IR - EBRAMEERNEEEREES A+
FEr A ARETHS B LAGEEE  (EMEETE
B HHERTELRETCRT RIS HET S ANLSEE
YR LRI RERE  MESEARELZRS - 7
REERMTERE  BEREA - HH - EEEEREE
S TP RATEE - AR E SR
Wb B R RS B SRR M M R R e B kY
TEE B » Bt SR R 1 12 16 5 A B 19 5 26 75 B B B AV
mRiEZeEs)  (ERBERERENS  EBELES - FHR’Y
BT S0 FEEBEBAERREERREE  HhE 5
RE 10 EEAEREHEREACHE  EHISH  $
CHRENE T ARG REGREEBESTIEE
B ERERETARARBREMECER" - TH _FHR
F#R Reese HIFE AFT 3L 35 (510 B FAE — S I B AR 2R —
EFEHEEY  FEREEERIBEUREMBERE
MBSEEREEN D  F—EETEZEA - FEERE
AR AR EERBRUEREEEEN AN .
EmEA ERHEEEREENEBLEE LS E

2 DICEY & MORRIS, THE CONFLICT OF LAWS 651-652 (9“‘ ed. 1975).

3 A.L.I., RESTATEMENT (SECOND) OF CONFLICT OF Laws (1971).
(hereinafter “SECOND RESTATEMENT”),

** SECOND RESTATEMENT, id, Ch 10, Introductory Note. (“The chief purpose

in making decisions as to the applicable law is to carry out the intention

of the creator of the trust in the disposal of the trust property.”)

WILLIS REESE ET AL., CONFLICT OF LAWS - CASES AND MATERIALS 658 (9"

ed. 1990). (“Of the many policies and purposes of choice of law and

other decisions affecting trusts, one stands out as primary: to carry out

the intent of trust’s creator in establishing the trust and declaring his

desires.”)

45
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J.-G. Castel #IRFEHATE ME AL —EEEE » FFE
PSR EIR R - EEREE REERNHNRBRRER S
W AR EHRC ANREGIEMENES IR -

A B2 3 B R R B FA vk IR AL & B R i B AR
PERIRER RS - bl SRR 32 S B B AL vk H B A B R 2
MBI EREE Hd REREAMREEZS
BEEBENERENN  HUHASEEEE S —ANRR
.

=~ EBLEM

(—) Hutchson v. Ross”’
1 ~ EHEL

RS R MmE AR AL A (Quebec) WYFR » 1902
FRIARGIEZAT » Ross BELHRYSFHE Hutchson W% @ A3
DAEmEELGRBER L2 53 > B —E#EER 125,000 T2 {8
L& <& o M LL Hutchson B2k A - 5% K ZE 1916 £ » Ross
BHEAR B A — 4 10,000,000 TTZHEER  THREL
Hutchson RHEFFBHEIZRA @ RIL—EASHEER
1,000,000 JTZ{EFtEE » WIEELUE BER BB AR
MR =M R B B - AFEFE2IE (trust instrument)

6 J.-G. CASTEL, CANADIAN CONFLICT OF Laws 537 (4™ ed. 1997). (“In the
field of trusts, the most important objective or policy is the fulfillment of
the justified expectations of the creator of the trust in the disposal of the
trust property.”)

7 262 N.Y. 381, 187 N.E. 65, 89 A.L.R. 1007(N.Y. 1933).
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PR B I ¥ % E & ( Equitable Trust
Company ) FififE » Rt RAEARGERELREZR > W
AEFEMHBFEELEAREBRAEI » Ross FE BIKE I B
HErERENBRTHNREEEREEFIELR  EREEYH
A (corpus) - BB IE G 0 RFEIL
RE AR 125000 JTTZ{E55ERH - BN 1926 F > H
Ross REZFEEMLE B » HEBKERILEERE - 1Brii
BTELUEMARBEZ  KBAERRAE  BERZWR
By 3 0 1T Ross LA Hutchson B H &1 20 Ry 3L A 32 5 AT
BILAEEE R 1,000,000 ST B (KB EEBAMEEAEL
125,000 JTZS5E& M) R 0 ERE—FERFHE
Ross EWBRHK—TEFAMEEREREMEEEA - HBHK
BUHRB sk i > BB EREMENEEARERCER N2
Ross $ERHEAMEHFN - FEFERD AW B EBHRRZ
FHEE > ELRFEWEAME (BRI EE) RUER
o RLRERFELBMAY ®M Ross FHEIEFEM
B EIREWH Ross BER > Ross $#2i#8 E3F% - AN
#iEBE (Court of Appeals) #tR; LifERTFTF Ross BERZ

i

B wrust instrument” B2 T HE L XREH S E@EFL THERX
BB AEREREAFRATY  HRLGHRAMAE RS
MBELEZAERR  HAXEEL T2 AARYRES -

1 «Corpus”— % BEHELTA_E H-—PHLHAGRREZMN
A > TFEP{Z LA & » L res; trust estate; trust fund; trust property; trust
res B & R othismire B4 @A 215 B K - See BLACK’S
Law DICTIONARY 345 (7™ ed. 1999).

0 kM mATY o Ross # Ak A » AR AFTEAKZAMFRAK
BEHEREFA KHHAEFTE WX F2HE L5 F Ross» it sbdl
Bl .
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Al » HFEIBHFENRZEAR - M (B ZFEAR
MREERE > BHEAREULREOMNCEE - BIRBRARA
M EFERTR - BIRREFRTE R IR M HE TR A AMAIMNIE
B AREESRELA T EHEM (EH)

LR RSEEH  TEZ ' Ross Bl R FEFAHGE - &
FEM E AR AR MNEE A - REEARARKIMZEA > FRERfR
BEBALRKERFELFHAEMAOIMNARE - ARFER

2RI (validity ) » BUFEMRARFIINERR EZ -

2 ~ FFHT

ARSI A FEE R ERTERERMARU R ERARTZE
B RELKREBAERERRLERFRALRGIEZERE
EZE HEELERTAERE  ERBFRKELRTER
REEARBRERCOEEREMRRECEESR -
K] It 378 FH AR AT MR BE SR FEFE 2 S I 15 ARE SR - i {ERR BA
FH o ARRERBE R AL nuE“‘B#ZﬁEE/*%E &1
B2 FIREERIAEFRIGE LR - HER R
RIGR i’ﬂéﬁ%%ﬁf%ﬂZ%ﬁﬁ@@ﬂﬁ%ﬁ*ﬁﬁé °

3! See Hutchison v. Ross, supra note 47; REESE ET AL., supra note 45, at
660. R EHAXTHHHRA —F5 0 K AMNELMER (inter vivos
trusts ) $2i% %8 1% ¢¢ (testamentary trust) E I AR FHE 2 B8 - K
FlIAEGEBREEEMG T EALIEBALNEARE (BA
E) RE AN ANERIEIEFANENETLEBARLE
% B 4 2 4% T/ (justified intention) » E X AFSEHAE XA
FoAFEEH A HR AN ELFAMBE AN ZEYR
SEMAEAHARZEY FUEHBAZEBREILNEETEFARE
BEBRA Bl FEro8E 6 ARER 2005 F4—1E36ER
107 4% 34 3% sk ik ] ©
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(5) Skannon v. Irving Trust Co.>”
1~ ZEHIfE

ARZFEZFEFEA Joseph Shannon fREAFBFAMER - ZEFEA
B S B fSFEA A (Irving Trust Co.) HIRAKIMNIEA
EEHFEMFIMNBE L — BT fSE 2B FEM R (irrevocable
trust) » RFEXLIZBRABFBEMIERETRNIETEA
Z3E Goeway Shannon ¥ ¥ John Shannon — A » {EZEF]%S
ZHREIAER - ZFEAERERIEAFTHRE B M ER S
XBHERBEA s 0 Goeway AL FHIM - BT T
Goeway * AT RHELHLE 7 EW ABIEM E
(principal ) ; Goeway ZET"1% » FRAGHRMEZ KL & 7
John & 25 BRLART - G 3,000 JT - A fk H 4 AL B
#afd - £ John #§ 30 BRLIFT - #{FEHIESREE 5,000
JC 0 ¥a 35 BRLART S B ERE R 10,000 7T - HEBFTE
EEE 2 NS BN BUEHF John » EE) John FET- ik - 1EIL
ZHi FrEERRFEATEAREESECFERKESES - B
ABEEMEREG » John TEZE L 2RI 13 5 8580 & K I
TZIEERE - WMHILTZHIR RIEE » MMEEM EEE
#8572 )N Hill School of Pottstown o ZEE A B2 5 AN A
FREAXRBPHE  REEAOEHRMFERE - XHEH
S RAEIE R AR HEI S » e BN

32 275 N.Y. 95, 9 N.E.2d 792 (N.Y. 1937).

P OAMEEM AT REAHMNABRATELABARART  HAMY
B RAMMEFRETE BEELBEE 65 88 2000 £ 10
A E 114-136 -
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o FRRFEECRT - GEEBCRESEE - AER
PR EE RN -

KR EEFEALZ T John Shannon ¥ZFL ABWXEFLL
AR - FREERBFELIUIVEERBLIME > W
WA Personal Property Law 55 16 (R ZHE @ EHEIES
Wit (EAREE/EREESHEZGERKEAGTEY
) ZXIERMER > M EFRGESE/ A ZE GG
Mt FHRER  BHERLURBEER I HERMER
PN TRMHERINE - BRERNBRCHNERBEUFEER
Ryt - MOMNKREERARE - BEEFEESA - BEVMER
Bt EH Y KA REEE - GRERME - 1 - EitZ
B R RS FEFT A 2 MR S T BAR T RE B A 2 ok 1 FER
HRZERBERMNE > LTS » ZEREAWREEAHEANZ
FE B (express or clear implied intent) » #EEF B XAl M4 2 #h
B BAARME - ZEACWHRRFELERRR > RELX
ZE ASREMARRE 2 578 (remuneration of the trustee ) & i Fi 4t
FOPN A o M ER 4 E E AR VR S N M R i BRIE
REAFMRECERBE (MEREE) HERACHRARE
HHAINZ A FBOR (public policy) 4b » BEAZER >
HEZIRE -

2 ~

E{L_E_li
=

A ZBOR > ATE TR TEMLAERMA « H— -~ ZFEA

4 See Shannon v. Irving Trust Co., supra note 52; REESE ET AL., supra note
45, at 661; DAVID P. CURRIE ET AL, CONFLICT OF LAWS—CASES, COMMENTS,
QUESTIONS 116 (7" ed. 2006).
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AESHHERCAARERERRAZERER? LT A
g A CREATHZEEENER  EHE2EER
RZII 7B AMHEFRAEIRE - REEAWMKR(EEHE
B I HHBEER o 18 GE DU B PR N R HE BB vk 0 RIRR &S5

ZEHBIE - BEUGHRCEEHMERNERERE - &
REASFEITEERER LT EARPEBEREZEE - 5
B HAGFZARERTH  BEAMREBHEEE

BREEEHEEEH - BX  ZXABEGHAN R ERIEG
o AEREMECHE - FARMERKBCE S - Kl
BILAE VU INEFTEF A EREEARA AR ZE L A#
AR FTIN R B o T SR A TR HE $68 ok A 95 1P N ok B 3K BE St iR
- BIRERTAGTERECERER BEE  AEZE
FEAHMRRERBRCRE - EFRAFEHRDRY - BES
SRR PREA (KRS ) 2AR  EEIREE
HAWREFESHECHY  MESFKE - £ESE 35 &L
BAFEHERES  UESEE  FASRZEER > RE
BERTEERRANRERMEANCSEER  EXF
BEEAERLIME -

(Z) Farmer and Merchants Bank v. Woolf5 d
1~ Z=H

FL T RPN ZEE ARNR SRR G-3RI - SRIEHE
RRFEEME CHERRRE - NG H ZHINZTZEARD
1738 % A Mabel Evelyn Jones % H %l g% 58 & ( residuary

786 N.M. 320, 523 P.2d 1346 (N.M.1974).
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estate) *°+ LURBEFEZ ARBE TEE  KREEARE  EH
HENZEFEAZ 5 Gordon Vance Jones SE T » #H{EEE/R
A N Z % % A Alcohoics Foundation of San
Antonio ° K}t > & Gordon %tﬂ% [FZ£BILL Gordon 238
EEEE A Woolf Bt @ SRFEMAVEZEE - SEFEKR
HIRRISEE R AR R B R A Woolf RIRIRE LK > *
9§fﬁ§uﬁk3ﬂ§tﬁfoﬁﬁi@ﬁ*U%ﬁM‘bﬁf » RFEFEAEE
REEABERERBE Z 2 AT RS > W87 H 2 K &
RRFEASE TR Z Atk iR R S INGE - AlKIE FERF B A
EHEMEFREIHREACHEEEBZ®A » EEEEEA
BRZEE  KMEE LR - HrE A IFINEE XK
( Supreme Court of New Mexico) ¥|EY : EE HREER P
BECRSMGEBERAXNESTE:  HERRN B
REBASGEB EECEFEARCRZ LAk » AiiE
BHEHY RILBBMAREBERZIEEAR K Z M
DISh <z g ig - BRIEZINERE FE M B 2 B PR R 50 &
RAEFr#iz (Odt) BSR4 - Bth R BiEMEZE S
FERA R -

2~ FFAT

REFHTAIRER - FHBERLRBERARER - EhR
HHLREARRERECEEATMAE JTEETG 2 ER - B4

* ##pR A& (residuary estate) i fo MR - KA - R4 EWE R
#4241 & - See BLACK’S LAW DICTIONARY, supra note 49, at 569.

7 See Farmers and Merchants Bank v. Woolf, supra note 55; REESE ET AL.,
supra note 45, at 664.

~164~



2008.06 RBRBEERTE =+ A\ 27

[FEHFRBFIRATTE I - BB DURYE R 20 Bh & 3O BURGHE
WBERET RN B ERE T <) EEREABIRMERE L
L EB A SGRBEFEC R A SRR Ttk R e 8
B A B R R EEEARBEREERFERNEY
BB - EEBEER IR EATREE - REB AN E
i P ER RSN R - TR FE ST B LIMESR © 4
[t > yRBe BT M il R R B AR I T 0 R
MRt ERBZRE - EEREFRCEHEE  EMHEH
EFREMEREMEMESTERNELMER » EFEHRTEA
AR EFERRCEEERE -

W) Marine Midland Bank v. Portnoy (In re Portnoy)™
1~ ZEHIE SR

In re Portnoy IR H RN BB EE AN ZEHET A
R EBRFEILLHE (B4 ) BEELE R (self-settled
spendthrift trust) °° - ARZERHEEL B © #5455 Portnoy RTERH

38 Marine Midland Bank v. Portnoy, 201 B.R. 685, Bkrtcy. S.D.N.Y., 1996.
AEGaaHOMERKEE LR ZE6 - 8 31%H > 4 Daniel S. Rubin
& Jonathan G. Blattmachr, Self-Settled Spendthrift Trusts: Should a Few
Bad Apples Spoil the Bunch?, 32 VAND. J. TRANSNA’L L. 763 (1999),
Stewart E. Sterk, Asset Protection Trusts: Trust Law's Race to the
Bottom?, 85 CORNELL L. REv. 1035, 1089 (2000).

7 ‘self-settled trust’ — ) 1% 45 £ 3t A Bl B A % 3 A Z 45 3t ; ‘spendthrift
trust' —#RAEX LB E2 EL U0 BB ERMARSE N B
1§ 2 1536 - See BLACK’S LAW DICTIONARY, supra note 49, at 1518.1% %
FHEZVASZLBEECHALE - ARz M TLARN » &4
MAEH LENREFT R THBEEEMAIB IS8 IEREGZER
REFRAIEEBY > BHRARNEABRALAEEAREFHNGLE M
FRMAREZDZEBY - - RS BT E {7 H# 135 5t (asset
protection trust)éy E # » T F s X X 4FH - ¥4 Adam J.
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MEBREELR BB HEHTHRIT M ERIRLL Jersey
Chanel Islands Ef B ¥ B EZEBINME TR (R (offshore
trusts ) » BZ{SEERALRIK Jersey IR EH - MEEWEHFEH
W EE  KEEERERZHOIRTER R
FEF K & AN EI RIS FE 0 B LR BIEIT » #iE (BRE:
MEBRILCEE) MBS EEEEEME  BFERMU
EIgRFIZR (summary judgment) BXEIF &R @ BEREARE
BIERIMEFEC HMEERE R % » FFIEREM ELIFFEEHEZ
aJHE - M FIEEM S (BIRAIR) Z S Ml -
AEWEEFXABMEBENZEA  HEXFTAER
FEANBRNERA  BEEFRRERCHHTREEY
B WHRBEEAEE  THOEGIHERACEBIERITINE
- 35 Jersey Channel Islands % - & Jersey Channel Islands % °
FRBERERRAEN - HREERE  hEBZERETER
IR o ERAEM AT IR IR A R BB E AE A B 1 2%
VZBMERTEREE  RPFEEMNECHERE  HE
FAZ RSB RGREM AHBOR » ERENERERY -

Hirsch, Spendthrift Trusts and Public Policy: Economic and Cognitive
Perspectives, 73 WASH. U. L. Q. 1 (1995); Jeremy M. Veit, Self-Settled
Spendthrift Trusts and The Alaska Trust Act: Has Alaska Moved
Offshore?, 16 ALASKA L. REV. 269 (1999); Adam J. Hirsch, Trust Law In
The 21st Century: Fear Not The Asset Protection Trust, 27 CARDOZO L.
REV. 2685 (2006).

% Rubin & Blattmachr, supra note 58. 4 M G LI P i 4 &
(offshore trust industry)#) 3t F £ % > £ B B A (] 4o FT 8 #7 ho H & i
HEAHE)E FTHFAILEHKATHELMBESF OB REORTBEAE
#HaABRMAANEEMAEAGEH A HEAHRA)ZAEEE BRI E S K
AHUREGNEBEEM G P REHRETE(ENHHAL
H)ehB ey TRBpAri T H AR IE 3L (asset protection trust) o F &
FHEERAHA AT R EUREEMAAZIHMAELRERAEY
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2 - BFH

LB EERRRHEEFRMAZ R E » HRT
B R HIGHERIFT R - EHBHRZIEE  MAAXBENSG
BRIEEZHKN s T8 BIEABEGSERARERIEERE
BEREMESE - SEEREZEESEERN  AIEIEAZ
EEEEFMEEZREE > fijf Shannon AR A ;
K2 MEREABEGIENMAERERREIREGEH - F
EEZEHY  HE > BEACEBERSEAGE - FEE
CEEH ABEERENREEMBAAXBEZHE - B
APHEE- - LAEHTTES 0 ZFEABEEINEKEL Jersey
Channel Islands B A FIEFLHEE > FEHOBRMRBER
HEMAZEMHE HEBINESHREE  EhaEHEEHE
gl aERAE -

(&) Macdonald v. Macdonald®
1 ~ ZEHIfE R

EFRTEEREZ T LUBBE IR BEABEMLRE
WRLABEEAN M ESETEHEMIZEA - BIREER
Rt R ZFEATERE AN R A A B S A —

HE o AHBMYAFHFRRE - AWM % > ¥4 Sterk, supra note
58; see also Robert T. Danforth, Rethinking the Law of Creditor’s Rights
in Trusts, 53 HASTINGS L. J. 287 (2002). M» Tsgst Bz A ¥ A
BikaMzBREAEE L EER - AR BER
.0 P 2 » 3% % ROSE-MARIE ANTOINE, TRUSTS AND RELATED TAX ISSUES
IN OFFSHORE FINANCIAL LAW, OXFORD UNIVERSITY PRESS (2005).

5! Shannon v. Irving Trust Co., supra note 52.
2 (1872) L.R. 14 Eq. 60.
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30 B IR AR RN MBS

S ERE PO L - AEEEA T SETEZ (EATH RO
Wik RAFEEEHIE LA ARRRZES - NERR
B HKHET S S URABEMANE  ZEENEE
B RME - ARERECEATHEEE  ARBERR
"R -

2 ~ GFAT

SASTH R BIIGIER - BR—E BT AU SRR
EERRARMIFE - M EEIRAEEENENERS - A4
RN EEEM R B E NP2 EER - LIEEE
bR SR A - B BEREREE 0 RREEETER
ARBEHTES WERTERLTBES - R EXNA
BARSIEE - AEBEAZEEAL FEANRERS
BEL BRI BRASRIEMNTE  ERART
(EREBEMEREHERT  EROEAFAZER LR
BERPERIRNBLMER « RHE T ARRPEES
BEALUSEE -

X Re Mitchner®®
1 ~ EHfEak

FFEZHEELNBEZETA T LUBBEEFX B
HATAMREREREACEESH TEBBZZIEA > I8E
DUA BZmA o BlEx A RS RBZEFCME - FREIZIEA

%9 DICEY & MORRIS, supra note 42, at 654.
% [1922] St.R.Qd. 252.
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FER A A B ERNEZMNT A HERKEER A Z
TRER 25 Btk 0 (HtE A AR ) ZFEAERETERR
T A TR - AEER T IECRZEFhEE # R 3%
FIBIERE » RFEEFNRT A ZTFLEZRENRS - KiE
2% ik A& EE R (rule against perpetuity ) TR ; HEEH
PSR B B IERAN - B R A H E FEE A
% RFHETHERER -

2~ BT

25 1k sk AR B[] Ry 3 25 B VA o L B SR TR R A
HEAREEH LHEHAATERERNAKERBLZER > 1

5 See, generally, JOHN CHIPMAN GRAY, THE RULE AGAINST PERPETUITIES
(4™ ed. 2002); BB HE WU EHAFAMM 0 F TS
#2688 20024 18 AS3-

% Dicey & MorRis, THE CONFLICT OF Laws 677 (10™ ed. 1980).

THER ANERHEOERRF  BREERARUAENXERAR
N MY B TFHAXLELCALERR L LEKFRA - flho FH
MERTAH 2007 FRABRLZMEHEMAG (LEEMGE) PR
S ¥ b KB Al 2 R 4] o See Title 20 (Decedents, Estates and
Fiduciaries) of the Pennsylvania Consolidated Statutes § 6107.1.

20 PSA § 6107.1. Applicability of rule against perpetuities.

(a) Traditional rule.--Sections 6104 (relating to rule against
perpetuities), 6105 (relating to rule against perpetuities;
disposition when invalidity occurs), 6106 (relating to income
accumulations; when valid) and 6107 (relating to income
accumulations; disposition when invalidity occurs):

(1) shall apply to every interest created before January I,
2007; but shall not apply to any interest cyeated after December
31, 2006. ’

(b) Modern rule.--All of the following apply to every interest

created after December 31, 2006:

(1) No interest shall be void as a perpetuity.

(2) No direction or authorization to accumulated income
shall be void as a perpetuity.
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32 BRRA kR RONEL

T DIRASLRIHET - Rt B IR Pk Be S Fe il
R R AR LIPS ECRE - AR BE
REZEZEME LAV ENBEZEE RS  EFERL
HLBBERRE A S EE - MIMERSARR
MEMERRE - ERT—Eot (tgEHE) HEHE (F1
MRE) WEC I - ARSI - REICLEREH
% - AARFEAZGETAE - EBETHRALMEZS HAAH
MRS THROBN > ERASHBEATE - HEH
REWEERBERNRCBNELUMER » ER/EEAR
HMEXLRURBEE-_RZR  BMRBEE=RZIEERRT
DIH -

(t) Augustus v. Permanent Trustee Co. (Canberra) Ltd.%
1~ ZEpfEp®

X~ BEFTEEEAFEFEEHETZETEA A RET
7 RFECHAERKREEZRT LA - BlEEREtH
% [SERBHURE » REHREZZBRAZE - BT
PRI RFEAREBAESHERALFZ S > MR
FERIEHEM > REIRFEA (BFRLF) RITHEZSE
Hh o FRTEIRANEE EE S RO - RPELEREBEE - R
M Zw ALENERER 25 BBBEERELNE - R
BIRARE E AR & TR R CKE 0 LRI BIR
BB R A R A R B ENIEERRAE » ERE LK
IR RIS o EERIT R RS ZEREREN

% (1971) 124 C.L.R. 245.
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7o RBEAEBPHE XA IENEEE - AR
ZAERE AR 28 ABRFE N HER] - IR E R e B A T A A AR
# o R AR ARGREB RN EREEE - B
R FEACEE SRR REE N EE  EMRERTEALZ
EFEHERER” -

2~ BFAT

RTBH 2P £ B A 28 fE R R I B A R BB R
B 4 R A B8 B BT AR S R @ iR R B T B ok R AL &
BREABFNERNE  BEL  RFEMRIGEREEME
H K8 SAR 1k ok A R B T S8 - SRR RE AT E 2 BE 1R
% (RRTARETEA - RBRAZERME)  RFEFTHRE]
ISR

— TS - BT EM S N ERCEREET S © 4
BroERZMA - BRNERZRIIHEE - EEHERAFE
DREERCEE ARERFEAREHSHIHE > BHEA
BESRTFTHTFAURECHAERGRAGEHEZHRT 2
t—EEARESER R RAERA KRR » DHBERARHE
BRFLZRMECHE - MR 25 ELEZKRE - EEER
W 5H % b2k AR B2 IR R - (B R EEE A L ER 53
HREICHWEENRBREMESTRCES  MEERITA
MESEEE  THEAEEEFAREERZERHEEAHE -

% DICEY & MORRIS, THE CONFLICT OF LAws 1096 (13™ ed. 2000).

U —gpmEr o BEKRABRRBGEMES SR 0 LALM AR E Y
(B AZAZAFMMMLE 21 FHBBMAHELZE - See BLACK’S
Law DICTIONARY, supra note 49, at 1331.
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EREETERBEACAERE  BEER -
(\) Epoux Courtois v. De Lenin Gamay”’
I L) iGP

AEBER EFRERFMENAIR > LREBEEEER
E—EEREEBERLUEERBEEVENES - AL
A Madame de Henin-Ganay fRiEBIER - REAEFIIR - 6]
AEBEEERIMENE - BHAEMNEBRANCEE © 18
EEBZERAFRBZIEA  LAEFEEARE FRAMER
TEBGEAFRIEE  WHEREARCRELMEZR
B - REZFTARCHK  ZREBELAFNIHERMESKT
REANEFFFIBEEZZRA > LHSBACRBERAZSA
WE (L) BFRFEXBEAYIEEEA I ZERALRCEZE
% RFEEMBIENZIHIRAZHEABTL  BAIR
BB MR ANRBEEAZCHEEAAN  BHKEBEE
AEMEEBEE  HZAKIESAKSHUETEAREEZY
E o

EREAIRSIEY ZEARHEEEBRE TRIEA &
THEABEFRZEAEFRNZEEBRFME - WRER
AFECERAPERFMETERZIZEACET  EEEmMHE
o ARG EZHE - BARER-EORMR 0 REXE
AFHBRECEEMBE  BEZ  REERIERFFET

7! The Court of Appeal of Paris, 10 January 1970, Clunet 1973 p. 207, cited
Caroline Deneuville, French Attitude Towards Trusts, in THE
INTERNATIONAL ACADEMY OF ESTATE AND TRUST LAW - SELECTED PAPERS
1997-1999 17 (Rosalind F. Atherton ed. 2001).
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RERFEATCCR 2 BR R HE FRRUAT AR > mEEA(EE
A B R A A

2 ~ T

HBBRIT R LR EEERSGERT BT EHEEE
EHEARE BN RBRRCWIMETETF R - BRERE
Mk TEFE .- RMAHZERENRE R I REREKE
FEEFHEHINSEREAGTHEB I - 52 &
HAREEREERIDHNAFETRMREBHERZIREZ A
BIER o BIRFE TR 40 B AT BE M 58 [ 19k B o2 M 7R kT 72
ERARME  BMREEARKEBEEIEZBMEWAIRR(ES
BER ~ SIEIEHE W TEFE, BT EEEREERER 2
A E A TR FHEEREZAREETANBRRFERT
ZAE - EMHRFETEERRZOMG - ERFELGL
ERAEEAFEEZ RS  BRRERITER L BEFEA
FHERRNMECHEERT  EREERERERIE
R HBREXSBEZTAMARRPFERZIEE - HEHRUT
o AEEBRERATRTHERE S A BEHEFERY - B2
%I S B R AR AT B AR B FE R T RS E A B AR
HEHIHE R IE R R AT R -

72
Id.

3 Ph. Rémy, National Report for France, in PRINCIPLES OF EUROPEAN
TRuST Law 131 (D.J. Hayton et al. eds. 1999). (“The trust is unknown in
French law for two basic reasons....”)
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(f) Piercy v. ETFAS™
1~ R

A 4% 35 AF] Tribunal of Oristano A 1956 F Fff B A9 ¥
e ARHrhIEM A Major B. H. Piercy fR{EFTR IR 2 3L
BEA > PMEBTSEMEEEEERAEBEEN M ER
ERBER WS EMBEECMESHEE @ HEHEE
H=MFLBERZEA  IREZEAEBT-MESRST
A BREMEZEREEGERN  SEMAZVWE - 115
ETZRATEREECRETR &% AEBRMEMEF
B R E AL F S - AP EZIE Major Piercy A RijHE
H#AF| Sardinia MEE AL H » Major Piercy ZET°1#% @ E
B2 AT EHHE - BB R RE LR
HEGHEIT H AR BB R » DEERERE L R LR
B rERR—-EEEZE - HHBT RO E R
B¢ (ETFAS) Bl DIEH RS REBETHERES
FHEZRE - BRSEEAZ— Major Piercy B E R E{E
R FEM E 2 —BR7FIEE » ETFAS B%A¥ Major Piercy 238
IRETHIERF ¢ g > Major Piercy & =i F 2 A LA
Major Piercy ZBIFEERRFRF/EZRIEA BFE=ZALES
RPEMZETENARE ¥R ETFAS ZHUIRSEH R
AR AR -

A FEREEREER R REEMFEARMAZS

7% Tribunal of Oristano, judgment of 15 Mar. 1956 (1986) Riv. Foro ltal.
813, cited Andrew G. Paton & Rosanna Grosso, The Hague Convention
on the Law Applcable to Trusts and on Their Recognition:
Implementation in Italy, 43 INT’L & ComPp. L. Q. 654, 656 (1994).
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B DM —HEBEEERRAIRELZ  EZ » BEFEX
FIAE A B ERtaE® - Rt - R RFFBAEEMMAMELE
T ? Bt > RFEEERFFREERREM - Lz
AERBA R > TIRE R RAFMAEBE M % - FRIEEERE
whZ NIBORAE - B RIFE IS AR & A TE Tl 2 A BIEA R, 48
B - Ak > LR (BEREERBRGEFRESD M
RRERFRIMAEANCERE  B—T07H - KEFRCH
fhFE  EEEERETER  LHEBEIFHASSE  HEDY
ZFRAESMIE R R AL R YE IR 1 -
REEGF R RBHEERCEEZERER - BRhis
RABAMTBE A EEEAGERER  BEEERFZ
NHBOR > KR EAEREEZER  BEEE ZATR
BIEVHEER L TERE -, R TYRRE ) CREAKEH
P FEMATIR T - REHEFEEL  HRRFRHE T =
WREHRAEEE TR ¢+ H— » BB5E Major Piercy ZiEBHH
B LA AFIBE A Z 8 EE B (S 3TIE R Z BB 0 Ry 30 » BRI EF
5 > A EBGEEEA (intestacy ) ZAHBER]  HZ >
%’éi?%ﬁkf%ﬁ%%ﬁ?@Z%%ﬁEﬁé CH= o RER AR
ERFMECEMENE - ot¥ Ellm@BFE > REEER
TR RIS SRS - TEREEBERSARIEE L T
B3R, (favor testamenti) Z R B > b — R B EE KR

> Ferdinando Albisinni & Regina Gambino, The International Trust — Italy,
in THE INTERNATIONAL TRUST 565, 567 (John Glasson ed. 2002). (“Two
basic principles of Roman law retained in modern Italian law are that
‘ownership is an absolute right’ establishing an exclusive right to the
underlying property, and that ‘there is a limited catalogue of property
rights, known as the numerus clauses’”).
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B e 382 T A 5 S0 A RS SR o 2 SRS DU - pR M
WEERRRZIEARZS A SRR DA BN REER
DEETMEDZSHA (HPELFEEA) ERRTE
i ELIEAR A BT A « B0 EBeHIER - BRRT R
TR - ETFAS AW = T2 8RR B & i 2 B AE L1
MAERE > FE > BWMKZ ARG SRERSESERE
=A%

2~ B

B gij ot B2 2R EER¥EPE Epoux Courtois v. De Lenin
Gamay —ZAHE » AR LR IA RO G W IMETF
WMEZEEN  URFTIEWAEERFFE  BREETETER
BEFICART  FEFARRERES BRIV
RE - tEUEME S - B2EREN  FAMRAFERECERFF
HEME TER ., ANAGAREESREZRE @ BHERAE
EBEZ Y5 4T - 8F4E Major Piercy Z#H] - R FREMZHE
FISRBIEIE > IEARFIESI L TEHEEE, <FARHEL
AREERENEE Y EAERZIER 6854 THRE
R ZBEARBREZIEE (BRFEMCEREN R
R=%Fx) BLUEE -

(B Lawrence v. Goldberg”’

1~ ZE B f

76 paton & Grosso, supra note 74, at 656-658.
77279 F.3d 1294; 2002 U.S. App. LEXIS 884; 15 Fla. L. Weekly Fed. C 243.
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Stephan Jay Lawrence {REBIANERFIMAE TERBHY
Rk EREMLSTHEFERENIN - LR XEE
BTSN EEMT  EHRES LHERME - 81 1991 &
fAh » Lawrence ${IE BEAHNBBEE  EERKE
REMME  BRTERE C I EE R B MRS e I I
B A AR ESEEFUE - Lawrence EFGAEERLT 7 BEXE
L HE - IR MRERB AR BRE IR Jersey HE
Bt R MR Z BEERAMR - BN (G5 28’5t » Lawrence
WELERE B EE A CEEZEN - JRENFE T EERER
2t | (asset protection trusts)’® » NE|—{F H #AR] » Lawrence
18 LHEREBEBEREANFHEE AEEDN Mauritus
& MERLE Lawrence B FFAEFEMMARMEA L& » Al
B R EMEPEHIET - Lawrence AR 2040 E3%
TCZEEE B EE ARG E Lawrence ETEMEITH -
Lawrence 3%/ 1997 ERIEBEBERE - RARBEEHEAE
B Lawrence HF|H LHEERBFBREEZER  K&HE
BB R REER AR WERRAELFER (HE)
BWEME - Bl BEEHEATEFBEEERKEG
% - BRifAdy Lawrence FEK LFA(EECAHME EB BRI EM
» Lawrence %if8 - MRBPEUGHEIRERNS  FEEMERE
BREMEZT  RMARPRABREE  HRAFEE
Lawrence 2 Kt3 » TREE EFRE M B R Lawrence KGRRIELT

8 Gideon Rothschild, Asset Protection Trusts, in TRUSTS IN PRIME
JURISDICTIONS 405 (Alon Kaplan et al. eds. 2000); Charles D: Fox 1V &
Michael J. Huft, Asset Protection and Dynasty Trusts, 37 REAL Prop.
PrROB. & TR. J. 287 (2002); Frederick J. Tansill, Asset Protection Trusts
(Apts): Non-Tax Issues, S1027 ALI-ABA 29} (2003).
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e ERITBREETHEETEAZA > Bi%HEER
1 HETZREE - B b kbR A kBT ¥ Lawrence
Fi R $ 28 & BE B SR L VR E 2 3R » Lawrence B[ ¥4 it FR 3
B kR LR R IR L3R 0 EEBRE 11 KEE iRkt
HERF I R Be 2 FBE”

2+ FEHT

AHEEFRENEIEETRRAS - BARRIGEEA
BT - BLUERBEIMNEIBRR B R EF R ELRE - 5
SEE B BERERLGERG EE L BN > SHEATLE
T E SR EIFRERCERER - AR EB AR B
ERINEEERERERE > WIKZERER A LEER R
HEABHZITERNNED - AEEAZFEA Lawrence
BEEFEHEN ERBITRETEABFRELRAKEZ
BREEGS  KMTHREERTREEZ QSRR ¢ B
Hh 8 3 Be B R R _E B KB LB 95E Lawrence BIEX{EREZH
9 B ERAE B R L O P LR B R T R AR 2 0 5%
FIBG® - TR Lawrence FERS M E LUK BEITHTIZ H &1
FZRE « BT S » A AT In re Brooks ZKAHIR] » %
FEABIREERMAERTEZEN - HEBRBEIEEEGEM
MRS EE - HLFRIETRE  FEABRETELZ
E#GHEEE (justified expectation) R FI bR E -

i

I

7% Id.; see also Sterk, supra note 58, at 1035-1036.

80 Lawrence v. Goldberg, 279 F.3d 1300. (“We agree with the district
court that Lawrence created this trust in an obvious attempt to shelter his
funds from an expected adverse arbitration award.”)
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wiNG TN

BRATt 2t B S EE R ERRE  BEL > BE
MEMERECEERMGZ TERERAE "B ELELOKN .
UMM BEILRFTRERZ AR ERAEEL R R FF
S REFEIEAWNS  BANNLREEESEAL
REFCAEEFEVSUHE - BB AN CHREERERX
W BEREALEAEREENER  MHAEREEMN -

B RAKNRTEZEERAAERNS  B4XL "B
FEEAN ) CHBEBRESI KU TEBABREEE
), (party autonomy) B ¥ » L T @B yIZEEFA], (the
most closely connected) X #iZ SBILZEH - WFEXLANE
6 B 1 HETE "B KEXAZCEREERHEERZE
# BEAZCER  EREGHTHBREHERBRELEIX
HERPEEAMATREBRRCER RRBECHE &
BB T LAER - 2 MTE > ZEABREZEERE
RREBFFEEAKNCEEEM -

Hx - ESREEENS @ BT ERANENEE 8
FHGRERBRHIAEEANE 7 5 1| 5 "TREVIEEF

" 8! Supra note 2.

82 Article 6, 1 Paragraph, Hague Trusts Convention, supra note 2.
A trust shall be governed by the law chosen by the settlor. The
choice must be express or be implied in the terms of the
instrument creating or the writing evidencing the tfust,
interpreted, if necessary, in the light of the circumstances of the

. case.

83 Article 7, 1% Paragraph, Hague Trusts Convention, supra note 2.
Where no applicable law has. been chosen, a trust shall be
governed by the law with which it is most closely connected.
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Hl  BMAMABEZXAREERZ " EHERER - It
AL FHARBARKIGE  HREGRREBIBOKE 6
tk TEBARBAIEA, CHERTERABEIEER
ARIRHE AR - RtE R BV E# R B8
BHESEREACERERE  WHTRHEYW  FEEYZ
B BRI R SR B

HX > BOKNERBENS - B EELNMERS "R
B, TMmEE A ERR A, R TEIZGE AR, 8
o BERERBE RN AREEBEERFRR  EREREE
EIFER - {EABAREINREREZ T - RMALKIERHE -
ARFEGE GRE) FEEMREMAARSRRE - STREEEFEK
NRLHER - SR AMRERCE SRR TRES

'EI 85,
Rtk HRSIEBTERLANASNENTES BT E
REAKIRTE RIBARESE AR BIEZ BOFER © - HABERER

i@%%ZEﬁﬁ%&%%%%ﬁ%Z%é§%%%#Eﬁ

In ascertaining the law with which a trust is most closely
rconnected reference shall be made in particular to —
. a) the place of administration of the trust designated by the

settlor; )

b) the situs of the assets of the trust;

c) the place of residence or business of the trustee;

d) the objects of the trust and the places where they are to be
fulfilled.

8 Alfred E. von Overbeck, Explanatory Report on the Law Applicable to
Trusts and on Their Recognition, 25 INT’L LEGAL MATERIALS 593, 603
(1986).

%5 See Article 15, 2™ Paragraph, Hague Trust Convention, supra note 2.

If recognition of a trust is prevented by application of the
preceding paragraph, the court shall try to give effect to the
objects of the trust by other means.
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i, Y MEZ AR UNED BEZIRI  KERELK
B —EEEEH - BN IEBRE  BEABIRES

GEBEIREEIENEE ) Bt - ERBEETAFEIRLK
ZHE  RERBEEZXABRGHAZGEERE BTk
B e

h~ R

o A R AR i R B R - 3K~ 2% - MEREESRY
MIBERE > BEATHRE - (BE) BiERFET - BEA
AR BB EE S EBEB AT (justified intent and
expectation) » fESZEEEEIT - I8 L A[A] > FREFE AR
ERCTEEBMNREFSHEE - HHEEAZEE  BEE
BRI R BEAMREECAEE
B BHERBREGHRGRE - REEARRFRCHLE
BMEE -

% preamble, Hague Trusts Convention, supra note 2.
Desiring to establish common provisions on the law applicable
to trusts and to deal with the most important issues concerning
the recognition of trusts, '
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B2 ~ BIFRANARAIR ROV B

—  EREEEERZEE

(R

HH BB R B R E R (conflicts rules) Z—KRRTE
REBABREZESMEY  FAFRE A RERENTRES
( predictability ) BA:EyEBEM (certainty ) HEE ) &
M BRERELRHEBRAFEGCEREERRENR
g MMEREARECHAREREGCHAEERBIERIFREE
HrEZg: FHit BRERZEETRCHE  BRESBELKD
WMHEE "TEEAEEBZE  ZEK > KEATH  HkE
o FBE 1 528 1R HA I B9 32 3503t o 4 5 oy R SRR BB BT AR, >
MAgRR & B HEEEENEER S -

H5E—AHE » EEEEER EWEES R Babeock v.
Jackson —ZE¥ —f% > BT REIEAHE R NET FE %R
BB BfRRHEEZT  JIRFAFEBZERAREA
IEZERE - EREEEEER Y MESRUESGHEZ
RETH 0 MEELER - EERERW THAES S,

TTHEIETREME  DAR TELTEEN ) SEE TRER

87 peter Hay & Robert B. Ellis, Bridging the Gap Between Rules and
Approaches in Tort Choice of Law in the United States: A Survey of
Current Case Law, 27 INT'L LAW. 369 (1993).

% gliss > AMAERE  ZR 1991 £3 8 11k B 29-

8 12 N.Y.2d 473, 240 N.Y.S.2d 743, 191 N.E.2d 279 (1963).
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BT - KL - A0 7 30 1 3 ik B B B R X
SR SRR G N ORI - EENHERMEARLE > BERBE
BEREEEAEGREENRE TEREEER ., 1A
W ERE - WA AR ERASAMER B > R
TEZEATEMZE ) M DBEEREHR—B, WAEX -

OEREEER ZW@
1~ HBREEHRSZERRE
(1) #ERRERIHEHER

RN AN R R 2 5RIE - Ei T S MER, A
TBER | FHTI2EBEEER - —RIIURFES
MELENY » BERFRAZENRBEBERLERE ERERY > H
RENE B AR R TR E R R R 2 5 50 8 e vk
I BREIERE l‘iﬁﬂﬂﬁlﬁt?ﬁfiﬁ%%%%#Zi’%%iﬁ” > i
prETEn o TEERKIEE | (connecting factors) {E R EIPRFL A
BEREST A TES R FREREER RS L

W NERAEG BREEGZE BEERIBALR  EADARBR
mEEZEBHE - #%#%& St tEBARAEEEER 2
EAABRRY &M RS ELHEE 34 5% 6 #4102005 £ 11 B B
261 -

Symeon C. Symeonides, American Conflicts Law at the Dawn of the 21
Century: Introduction American Choice of Law at the Dawn of the 20
Century, 37 WILLAMETTE L. REV 1, 4-5 (2001).

2 E W MEPAEEAZEE FREFE2BEE M K1 X
FooBIsEss o FIATE 88 R 195 EH R BAMAETHBHARE
SERAFE 68 kB BEERSS FAEELFR 1200 RRF
RPN —BARAKESRN AR TFMARR A2 EZHRATR £ F
WamEE AKE 2820024128 A 125132

91
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%, Tt RNV SN PR B B A R R 1
S B EAELREEREZ R - B EREE” .

SR » 0] LA BB AL B 1R M S A R T 3
—HEERER R REREREEEATZEYE 0 1
B HOR BE E  ERA SRR ? B4 BT T RIS
BITRT A2 - REETRME, ? X TRNMEES
BHBIEREELE 2 BIMKEHEIREE TEEETS
W) BRCEEASET R 2 (R HE , ? SIS TEE (pre-
determined ) BUBRIEBB L - [TLL BT R, T B E
Moo TEERTHE ) BORIBAHCRBE 2 ERE R ? MR EER
SR PR BAE Y » T B TR SR o S5 R IR % i 1 2 U O £
BEREY) WEERZEREN R EEAS 2 ERE R
R AR » ARFER % — R EUER - W R AR EEN
MR RN R R ST MRS
o ERER S EEEREREY 2B, -

MeARERANSL TR BEYIRG , FIERS RS R
By BENERPEAROEZRAES  JREFEEME
ZHEYIRIRFTRE E Z I - RSB RES RS EARY
HHCER - QUK RS MR RRR L T
£8 Fi - LAMSERSERESE - AHEERESH
xf TERRESE, 23B FRESRESE WL
T 36 B S B S L R R — (AR 5% )

P BEE o RAELI B8

Y REX BBk EAZEBERY (L) ESRFE IS LR 6
$ A 848

P REX BBRAEELABEEMNMME ESATE A0KE T R 13
48 -
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(2) ERNRERIHE

BHORBRHEMTANEMBRNREMFEE - wIRNE
B T IMKRZE | (foreign elements) H | HBEMABRRE
HERMGZFE N A " EMEEE S WIIRGFESA
Z T EREE R b - EE AR E B AR ER#ER &
b REBEE - EEERAHERIESR  EMEELIIT
HEMEREBERGR - BRIt {77 DU B i @ R B R
RS R E AR E eIk (A0frkEEE ) » AR E R AR #E
R RE—-ERESEBEMRE B E (BEER
EMBFKEFCHIERXEFELAFIERE) JRET
RN ? REBHC FERERERZEE - HE OB REE
e it HRE > WALBEREE AR T IR EZRH
BB HEEAER - MIEML > HEEFEIAREEEZEE
HThRE - B2 E# L& TR BIMSAL B 2 DRSS 1F AR E
—depEk > BREBEBERAZER RAMIERHE B mE R
2 PEATFEREZRES  NNAZZREE  RBERE
FkREHEmREE CERE  VARKIBEERFENZ
BHIRES R KR BEZ  RPEEHERENCERERR
fEfE - HESEEMAIR KR EIEEFA -

RBEBIIERGZEIEREERESZEHERABENZER
HEEEMERZEE > REECHH DS EHEEENZ
HiAREESE R RCEE  MEREEPRAER
EREs —RIEERKE  BEUSBEREANCEHE
FEREE MO ER KR > S R K R ATE AR E L
B EEYEFMEERCHERENIERYSE 552
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AR E - TS EK LS ESR (humEEEEN
) CHBEE RCUBEEZERFEHERELN (BE
m HEEREEAE) cHREEKLREE (prevailing
substantive value; common value) *° - 2 FifE " EeaEEE
o BN R B R TERCEEEN AR EREEA
ERRARC EiER A FEEMIE A EE R -

2~ EREECIKRE

R LR EEEDERERARBENREREHRE
HHEBENEIRNE % o T ER LIRS kR
HEMEECRIBERR - ERERERARBEEMRERMA ?
NEBERARBEERSRETE?

B BEAFRFDEHFZIWINEFE > LA ETEH
o TR SRS ER B ERR ) ZEREN
K HEE RS REREINR > ZBATERBRETFRE
BB EE T EFEZRE S BEFHED  ZHERERE
m R XERREROTAECEE  HEERHREME
FIHR R A R RRERESRFEE B8 > HRER
KRR - MEM RO ZBEERER S ZHEA - #
B EREZEEZRETHIASBEGIFER » tREHEER
WHENHHEAHE C "TIWEHN ) BR > LEMALZ %

P mh s B Aakey £ B A # (The Universally Shared Principles in
Conflictof Laws ) » #84{=;k % % 38 - 1984 £ 1 B » B 417 -

TG RAEF BN TRIAOR  REBAME C AEHA M
F-MALFTMERRAEFAEEAMHE - HFALEET > BT
1+ & 59-60-

PRAAXE-ZRA -
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B BREEEN  ISIRSHTBL TS EAEES
ISR L MR RE BT BESET . FLIA
HERRBEZER % HEEABEERRATBEMS
B HIRERARET 25 5 MR H S S S P R 0T - PO
AL - WHNRMEIRR - BISALEAE AR R BEE S %
B (universal) %@ BE2 0 TBEBZ KN - ELE
AR R INLUEE | 1 R EARR AR B R R L
FEE - VMR RS2 Ry SR E L - EREREDZE
W2 R~ B THER ~ SE - TRMERIE SRR -
BLPHIHES LHEBTEHEAZ SR (justified
expectation ) ~ 5B E H A ZEM A E ZRH -~ F 4
BT R HEAEEERE S/ WIESEeE
f > EIESPEES T RS 5
LRBEETEHTR - fUREEY > SETRY
B BRAMBREEZAEEE  EERIERERT
% EREACREEEEY EE SRR REENR
i T BIE AR R MARBEIEZ ISR R
RIEABIRERT OEEEEMSE 2B WH - Hi
3 B P T 5 (2 SRR R B R W P B SR A E T R i B 0
B2 2R SRR BASRREEL. FIEARRES
SRBENE BRGNS  BREEFEEA

P ERB ARAFABEEMAIBEN KB T LM KT ®A
ZHEY  REET X% BRALEHXEE (F) Zdh 1984 £ 7
B»R 62

10 s o RIATIE3 H 22

T S S & B2 P

102 4 2 KX 4 Z 2% -
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MRAERER - 52 BARSEERERE - 85
BEAEIRGEFRBEEAY RS EELTALIREER
R IEE S EEEN - Rt EFEALRERRMRCGE
Bl BRERHGEHEEFAREECSREHEERERLARH
HiE -

BEL BEETAMREAMRBCEELEFRCEFE
EREHSERKFEEBRRITZII - (AR AT
FIMEYE T3 ~ £ - B~ 3% - BFEELEERS > A
LB BFEABRGRMAGRCSEERKENT - HEDK
Fo WM S 2 ERIE AL LEE - EIt - (R M seaEm
BEARFHEALREFEEE LFEAREF T ZERZ
é&uﬁﬁ N 5 i 1A e FE 7R 85 BB (A S MU AU BRIEs » S E
AR —EREEROCEENOE  MARBEAZEZE
BEEDRITER - ER - WA REENC EREREOEE
PRI A - ERUEENE > BRAZEEREmME > L
HANFTEHFEN ZEREERR  ELERERELEE
R - B EAMURFRERDBEYN NS R EE
HREOLMERE > BIEE MOk BB W17 - B
EHEREEROEECHEE  ARSREREZEER &
FEFBAMBENBELERER  FEEETEBRZ &
DR H » it & S RSB RN - HE AR
CEEEABE - B BERERFERNES - TAFE

o 3

P s kxpmzwmit

19 Hay & Ellis, supra note 87, at 395. (“Decisional patterns may
emerge, ..simply because there is agreement on certain basic
propositions. These decisional patterns then can furnish insights and
have predictive value.”)
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RIEVERROCEBESHEEEEEE "R EER
fa] ( What the prevailing value is) ? | [fi7E M RKIBE < EIK
RIEHER "t g R EEFKERMA (What the prevailing

value should be) 2 ; '
S IkE

B L3R R kB R AE B I R E L - A%
FRWEMARERBRERECERBSROERE  SREEET
CESMBEREBERATR > BEFES LR
BX 2 & MU TR SRR R LU R FUE R BT BARAR
FIPRE RS E 3 2 EREHRMI AR - R BUREE R BB Rk
HEET g EATHRN > EREEREZA KFIE
BEBNA A R R R ERBEREIIEERN - DIk
Bk BARCRERRFROAZEEBZEZARERS B
KRR E RBIEAA R EEE R L - AR I 7 A
BTRGRRA - ERENHERREFRAREEKRNZEBA
o WWELE R REF L ERBOR Rt & £ R EEHE R
o EETYE ERERTLZBABE | WHERELRE
TR BN WERERLER - FRIARRIELE
R BERXCBABSEARRENFLHH  M¥FLZB
ANEZHEABRERFLAHNE  AiRBECEETEL

105 wmigts 0 RIATIE3 R 268

106 Russell Weintraub, An Approach to Choice of Law that Focuses on
Consequences, 56 ALB L. REV. 701, 714, 715, 725 (1993).

17 s FABRBAANELARZIAN—ABEARLELRAF
R R RS EAMERMAELHEX 1995 £ 6 A A 250-
251; M R4& > FAT#E S5 B 5061 _
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R BEHBGHEK ! BAHETRACH > EERZEBEL
R EEER fRAE T 20 MRS AL - RIMEIRIR B R AN RE DL,
BERBKE » EEWRRIR P EE LHEAERE T L2k
MR ERE > MRETZANRCERBORIGREERE
g ERTHEHBFRES  TRIEEFLR#EYZ R
i ) HVFEMUR BT RARHE B R R R 3% -

TERCRE  TREEM R R B RE - BIER
RFoie - MEEHE SR ZMEL TEHE, HE - 152 0 &
BRBEZE A MREEAE R MR  FEE
FREHZRME » BEEEEEE TRMEE, (RS,
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10 gee, e.g., Willis Reese, Choice of Law: Rules or Approach, 57 CORNELL
L. REV. 322 (1972); Bruce Posnak, Choice of Law - Rules v.s. Analysis:
A More Workable Marriage Than the (Second) Restatement; A Very Well-
Curried Leflar Over Reese Approach, 40 MERCER L. REV. 869 (1989);
Larry Kramer, On the Need for a Uniform Choice of Law Code, 89 MICH.
L.REV. 2134 (1991).

See ,e.g., Willis Reese, Statutes in Choice of Law, 35 AM. ]J. Compr. L.
395 (1987); Maurice Rosenberg, The Comeback of Choice-of-Law Rules,
81 CorLum. L. REV. 946 (1981); Symeonides, supra note 91, at 87.
(“American conflicts law has become too uncertain and it is now in need
of a process of consolidation. Ideally, this consolidation should lead to
the production of new evolutionary choice-of-law rules...”)
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~192~



2008.06 REREXEMEE —+ AR 55

L2 - 0SR-S AR IR TE B HIRLE - ELAARME
i bl — R 5V PR REBUTR R B E R B
BRI AEE B REFER — - MEBEARE—FHAR
S MEEERT  BEAEREBEHAZ A
AEREMWE > S EFERRSRIBEREFR B
B~ FEREGEAAEARR > REEAAESHEE > Ei—
A Bz - BIRER EER R EE R — 2 B
B REREY)ZFZAER - TR RT B R BIER L
HIEER BERAN—8 G CHERERINIEES
E28 - FiAEE » EERBECHEHEER

EARER

EHEmEAZ TEAEREEER - ERERRAE
WO MR - PREAREBREOBRER s BEZ  AFE
BEERRRRAFEACHEHREEROEERM - MR ZB
B Tdim R EEZHERILASREEFCER
HREEOEE B FEERRHAZTERERER -

12 Eriedrich K. Juenger, American and European Conflicts Law, 30 AM. J.
Comp. L. 117, at 127 (1982). (“[J]ustice and consistency can conﬂict,
and it may be necessary to sacrifice one for the other.”); £ &% 7 %
SEMATAME IR, BXREREEEREMBALHX A
38801984 £ 6 A% A - (TF£ELE PAMMZ TR, #EELNE
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'3 Hay & Ellis, supra note 87, at 395.
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18 Hay & Ellis, supra note 87, at 395. (“As rule formulation can become
more differentiated, decision making on the basis of approaches can
become more principled....Decisional patterns may emerge, ...simply
because there is agreement on certain basic propositions. These
decisional patterns then can furnish insights and have predictive .
value....[A]pproach-based systems have a degree of certainty, just as
rule-based systems have a measure of flexibility.”)
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120 Robert Sedler, Rules of Choice of Law Versus Choice-of-Law Rules, 44
TENN. L. REV. 975, at 977, 1032, 1040 (1977); Robert Leflar, Choice of
Law: A Well-Water Plateau, 41 LAaw & CONTEMP. PrROBsS. 10, 10-11
(1977); Hay & Ellis, supra note 87, at 395. W& » FIAT£ 96 H
417 -
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121 SEcOND RESTATEMENT, supra note 43, §6 Choice-of-Law Principles
(1) A court, subject to constitutional restrictions, will follow a
statutory directive of its own state on choice of law.
(2) When there is no such directive, the factors relevant to the
choice of the applicable rule of law include: .
(a)the need of the interstate and international systems,
(b) the relevant policies of the forum,
(c)the relevant policies of other interested states and the
relative interests of those states in the determination of the
particular issue,
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(d) the protection of the justified expectations,

(e)the basic policies underlying the particular field of law,

(f) certainty, predictability and uniformity of result, and

(g) ease in the determination and application of the law to be
applied.

Supra note 83.

Explanatory Report by Alfred E. von Overbeck (hereinafter *“von

Overbeck Report”), in PROCEEDINGS OF THE FIFTEEN SESSION, TOME 11,

TRUSTS — APPLICABLE LAW AND RECOGNITION (hereinafter “PROCEEDINGS,

ToME 11”") 370-415 (Permanent Bureau of Hague Conference on Private

International Law ed. 1985).

Von Overbeck Report, para. 77, in PROCEEDINGS, TOME 11, at 387,

125 1996 £ % B 8 # % 5 K@ k3% ik R International Ins. Co. v
Stonewall Ins. Co. and Crown Equipment Corporation 36 F.3d 601;
1996 U.S. App. LEXIS 14766; 1996 FED App. 0173P (6th Cir)— % -
MBEGHNE - MBE 6 KT EEARLETIA-£ERE &
EREHOLHFTAAMNE O HHMERE  ALARNABTREHRLIAKAR
FinEBRATHOEGMA -

123

124
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