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Party Autonomy, The Closest Connection Relationship

FRIIER

WEEH 1986 £ 1 B 10 ASFBHETEIEAN » B 1989
%11 B 17 B#UHERFEFR LK - BUEBHEEEAK 1992 & |
A 1 BIEXERZ&VIFEAIE  RBIEHIES » HEEE IR
1987 5 E(FFERR KR B A S ARG LA ST 1B R
EREANEERE - TR FEFEANBIPNAL - ERBEEEE
FERANREFTATIEENN  REFNEAEHEFL - ROEF
A THWIMETTEEE AR FIFRER] » B HIGRERAY -
BB SRR A HUBHE SRR TMBIR 5 - 3R EEH LhR
BEERT - vTRERE - B ERAIFEEE T EIEAKNCHA
#H BEETARREECEEGEER  IhEEERACZnS
R B E EHRETREE - #H - BRERcEE
IRTBERYE - A7 At R B A B AR ES /KT
EATZ B B E EE A E A BRI D R RSB G A0
W HIEFFERTIERERETET -

Abstract

This article examines, inter alia, the interrelationship between
English trusts law and conflict of laws as well as their application. It
purports to introduce the law applicable to transnational trusts in the
United Kingdom before and after its joining the Hague Trusts
Convention (“The Convention”). UK is one of the first three

Member States of The Convention. Notably, its Parliament has
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implemented The Convention by the Recognition of Trusts Act 1987,
soon after UK’s signing The Convention in 1986. Yet, trusts
institution has been flourishing in British history for several centuries.
Trusts principles per se have been as stable as other law-patterns,
such as contract, tort, marriage, or property etc., within English legal
system. Therefore, traditional trusts law principles, not inconsistent
with The Convention, derived from both Equity Chamber and
Common Law Court, remain applicable to modern trusts disputes.

In terms of the law applicable to trusts, no matter traditional or
modern, domestic or international, testamentary or inter vivos, there
is a crystal clear principle that the fulfillment of the Settlor’s justified
intention, which is manifestly the common core substantive value of
trusts law, is the most important consideration with regard to dispute
resolution. It is along this line of thought that the author of this
article urges the courts or other related authorities to make reference
to this substantive value when dealing with a transnational trusts

dispute.
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R AR R SR BB B RIS A LR BB - B

" kRS RARMARRERE S R LEL  RERN
P8R4k % (mixed system; hybrid system) » £ sk At A% B LR
THASROREHES - suoh o BRI LRI B ETRARR -
BB ERREE A AL R EBRERIRASE T EELAARET
T Bz %44 o See George L. Cretton, Trusts without Equity, 49 Int’l &
Comp. L. Q. 599 (2000). R E4 8 &S M ERAARARNLELEH LA
BBk R E M ] 49153675 4] o See, K.GC. Reid, National Report of Scotland,
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PEEREEE AR ERIER 1986 £ 1 B 10 HEBEEFELL
#9° FARY 1989 4F 11 A 17 BHHERFEIRLK » BURIEF(E3
ANF91992 28 1 B 1 HIERERZ RVFHE  REESES
FEEBE IR 1987 EHIE(EEE&ER 1L (The Recognition of Trusts
Act 1987) > i F EEEAKIHERME SIS (B R KB A BIE
& JRETERE A EEE AR - "
WA R BB BR T E RO RS FEATNEERG] - KB Ak
BHEF L - REFEE FHEWIMEEEREER AR A B
i » SELEHIPREFA] - BRI EEE AR BB FEARIET SR
5 FERBIES] EEBRERTT - RSB RR B R
BEW BN HIEFIERBEACEREHERER
BIRER ; 58 =B R M B R B S B R  E e AR ESFTKER
BBz BEETES  SIUER RIS REERRN A S i -

&l » FIBLARRY

T BEEE G A ERE AR EHE & I (B30 /AREERT - 2RE
FIBhE ERNBERETCGEREER - EEAEDHETRKIEN
ERCEERNFE Gt EEEEAEACBERREE =N
S INLIEREE - MBEAREFTZ BRI - 'S RERTEERET

in Principles Of European Trust Law 67-68 (David Hayton et al. eds., 1999). < B
s AX P HEABIRA  ABER > HEBARFRALERBBES LA
(UK) PHaktg st ity -

Convention on the Law Applicable to Trusts and on Their Recognition (“Hague

Trusts Convention”), available at http:/hcch.e-vision.nl/index_en.php?act=

conventions.text&cid=59 (last visited June 6, 2006).

kA B ERAHAN MAERSEE L AIFH 2005538 K95
123 -

* Statutory Instrument 1987 No. 1177 (C.31); Jonathan Harris, The Hague Trusts
Convention — Scope, Application And Preliminary Issues 442-447 (2002).

2
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ZEFT IR R MR -
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Ottt

B ERTE R (B Bl —kERREZHE - X
B (EEZRAEARBEIGRRER) WAIGIERR] - BB -
BHETR - BRSFHMERENNE - HNEARZ - LHZH
RAERTEEFTEZES - FIBERAIR - RBSORTH - FRE
B LAEH B ERnE ERE P 2 ERTEERSTEY - R
M+ BE RSB AR 0 < FIBIRRY - REEBOREEE - AL

I B2 12 R BRI STRR B BRI I B3R 53 2 B il B 5E FR BN LASR
BT -

FEE BRI ERA R RRE - XEZHER » &
ANEERE th R BRI R BET ] - (SRR TG FiE— B

’ Dicey & Morris, The Conflict Of Laws 674 (10" ed., 1980). (“The material or
essential validity of a testamentary trust of movables is governed [in general] by
the law of the testator’s domicile at the time of his death.”)

~163~



6 FBMEEEEEA KR

BRI - Kt - EFRARENERNER - HERRER
T VR BE RS E A B R 22 5 - BNBE T 2R AR RN | (the rule
against perpetuities ) “AHE T2 EEIRA] T HFEREMN BN » fELLEK
EEENT S - RREESE = HiRI B EE BB R B IE K E
FHIBE R - BESEA L - RS eLIFE 30
SO EEEFALL  HEEEH LTS SRR E—
e & » IRTIEATRE MBS TSI L - AREFERITTIN
KATELE « FIL - M5 FIERL RS IR HAE R TREEEY
{EEERRFRAZIARE » It EASHRIRRERR B R EE LU A E K
R REE T MR Lo LUK A FRENI A (55ER
fRiME » BAIEHLBIEN TSN FHETHER  EEEE
i b - HBERE LS VEIERE - it - EY REHERE
ZREEGT - F-EESTEEVRSEREERE  REEE LS
EELZER] - HERR e R R e A S -

% Black’s Law Dictionary 1161 (7" ed., 1999); % £# /B Xtk » # KT te5%
FIEE 1998 £ 3 A 58 0 B 106-110 #4585  1E3ca B RMA + dsnm
KEMALIBMAR (Z) Lok (LBEH) 2002 %3 F » H 269 14
'F °

7 See A.L.L, Restatement Third, Trusts § 29 (2003). (“An intended trust or trust

provision is invalid if:...(b) it violates rules relating to perpetuities;...” ) ; % %

Thok EwiEk AEM - FAR6E8 A 30 BMRA 0 B 154-155 -

Brian Layman, Perpetual Dynasty Trust: One of the Most Powerful Tools in the

Estate Planner’s Arsenal, 32 AKRON L. REV. 747 (1999).

? Parker & Mellows, The Modemn Law Of Trusts 443 (8" ed. by A.J. OAKLEY,
2003). (“Charitable trusts are not subject to that aspect of the perpetuity rule
commonly called the Rule against Inalienability. The objects of the charity may
last for ever...”)

° Dicey & Morris, The Conflict Of Laws 652 (9" ed., 1975); Dicey & Morris,
supra note 5, at 675. LbEHIME L ARBRAEE _MBRRBFMHARL
HE 1445 FBTIEEE HARERA -
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Q@EIEHEB(ES

BIRMEEE AR L FIRERIAT iR - BISAMEIR A B RS E
BEREERE 2 R R U RCEB  FrE A L EEtHEN
FUMRE - B2 - IIREBATRHBRAESCER
B LR BGEERSHEY - RIRGERECRRITRAZNE
SRIE - FEE LRI RREEM IR EETRMRA S 2B - (Eim
AR BA K BRI IR R T R P BlIER 2 (5 FC R FRENTRER Tk
3L AR > A EE IR B EERRE N EBA R - B LE
BEHBSHHCER  AEHEABEBRIAEXREEEX
- RBIFIFREARAD > [HEBWAECR L ERERELZ » 71
BICGRB AT R Z E Rtk ek

HEBASCCR EATE - AR - EREEIEEEBA
BB HIE DR E LIS KB R T2 » IREIFEEER
HoRRE - tesh - B EE B R R ERA
EEREG - AR —ELNEIER B IR (ERERMR - R - &
FES MBI BB A S BIE — (B DU BRI iR (B RERATR » 2R
BRAGESEA ML S EZHE R EWMARSENEREZ
EEBEEFARMEZERERIRHE - SIPFERERLHN (F
FURIRIR) ZAT - REFERHSRE R RARER -

OWE(E?

RBIEFLEH LB R RIAE R " EEFE ., (secrettrusts) -
IR 1837 SFEBES - BWMAERMEELR - L EHER

! Dicey & Morris, supra note 5, at 675. {2ib&EHBE L LEERLE T
HHHARBEEMET  FRAFELEEMEARABZREERTHE
RLB% - See, e.g.,, Amerige v. Attorney General, 324 Mass. 648, 88 N.E.2d 126
(1949); In re Healy’s Will, 125 N.Y.S.2d 486 (1953).
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AL EREAERISE TR EL B8 L BHTREHFFIER
B HEBASYER G T EECEBAEBRCEBEZEA
HIEZ R AR EAR SRR R RN - BB A EE
BITZ -

PR E BT R < Mg R P REEIFE =R —
B HAMHEES - WEETZUIME  FERINEBRAS
Z FEIREMIEIL BT - RN A S R R IR LA VB T B A 30
XAWEET BRI LE LR AT C R R R YE
# HRBEIREBMEACER  AIRBEABRREHERE
SEE MR R - ARATR - MR ESBEIEHE R
HIEFECAM > M EBEA (FHEA) BHECEEHEE - £
B GEARBACREY - B+ EECER -

G)YFIBIsEAT
(DRe Annesley

EFTEERBEZ T - LUEMEFTA » HEE (BEMRE
Bl BE ) TREFTRELE —EIEE - (HHR THWRE T
20 FTLMRIR T SECRF I EFTAIR B - T ERERR S B2 LU
=532 = BILERST Z BRI AT Ry » RIE AT AT IR IE T LU
# 0 DMRY T C FREBIEFISER S8 A" -

@Re Mitchner

EFEZRMBMNNRZ T - EBEFE AN - BHAELR
RISMSEAZBERE TFERBZZIEA  BEULA BZRA -

2 Dicey & Morris, supra note 10, at 652-653.
3 11926] Ch. 692.
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Bl A REZIZASFTEMILR - WIEER A ZFLER 25 Btk -
RENEGELFRRT T A ZFL-AEHER T LR ZAEFT
AR REAEREAE - RPELRNT A ZTRRIZRHER
7 RLERERIE/K IR R EERK  MEos B AR i - BB R
B - BRI E REE TR - RBEFERRRER -

®Macdonald v. Macdonald

ERERBRIZ T LUEMEFE  WEARERZ M
HNBBRAZBIERGERMCZICA  AIRREELIEEHE
HABEEA—ESERTPRER - AREHEA T IECRZER
BRI ERE - RS REME LR A RRFR B - RIZERE
AR ARIERT  HEERAE WML - ZEFENREX
ZAREEE - ARERIGEREMEEL - FRFETREY
e T QI RSB BES LR E" -

OEFEEREC T A BN R EEEEN
HIEZ A > WHILEMWMAER "RWAET, » B A EREKRRTF
BhE - BUBEI LR THEATA - 35 A RFMERRPZREL
BIERsy - RN FERTERHERLNERRZ B - KIBZEM
HABNE - W—REFTRE MR IR T 517
HEXBREA T ERMACEREILRIGEA A TR REE
bERIKTRIE S I R SRR AR -

4 [1922] St.R.Qd. 252.
5 (1872) L.R. 14 Eq. 60.
I8 Dicey & Morris, supra note 5, at 677.
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2~ TEIEERISET
(HFBIRA]

AHERMERCATREERRE - UABEFERE
(P2 FRfEsR) Rk’ -

(2)iEHUERBA

B A B R B AR o HE B PR AR e R B » IR
TEIERTBIEFREME - TR MRBIRMA B kR A - &
It S ERCE R R EMAE T BMAREISL ) X LR
BHERCHEE - AR BB BRI T BER L AT A
BEENE - B FTE R R YR | IR AR - AR
DREE ZRE » AR — R MRE 7 N LMERTRE A
BAREZRE - FIHIEE R E SRR Z Tt - FrfEsth
RARIE TS HNBIE © TS AR R RIS 13ty - ATig
FTEMRIE » (RIS FTTEMIA R R R AT EE A Z AT A Bk -

RENEEFEMIAE A RE AT - RPNEIE L TEM A R
1BHAIEL - AR LR EEC MR - REERFREKERAZ
HE « ARBHEESHRUEBA RS UEARE MM ENR
F BB A R S S HBRRRE -

7 Dicey & Morris, supra note 10, at 654. (“The material or essential validity of a
testamentary trust of immovables is governed by the law of the country where the
immovables are situated [lex situs].”)
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(3)ZEHIFEHT
(DFreke v. Carbery

EFEREMEL T SEEMNREREA L LR E
R BlE T RS - WEER L AEHREFS R REEE
WMEARS - BRI Z RIS B RT fRdt AR B e ]
WRBE IR L 1 T 5% 18 REE 5 38 [ Bl 2 T 1 3t o A% BRI T SR 3

18,

.@Re Ross

(ERTESREMRE T HEAEMNERERANBEREAZ it
REHRNESMEE/SFtMR - R T S ZEBABEIRNE
FE MARREHILREZFE S IRIBEWEEE - —E50RE
RESRIERERS T BRI E 5 & — BB R R - L%
HRERIL AR RRETNERRFABERN 02 —82 R
ﬁg,}&m o

3 EBSTTZ A
(DHABIERY

BESAFHERRETCER  (ERARRERERAZ
B MEREHERCIEE - EREEA R R T R BB F
PRIV A (LT k" -

5 [1873] L.R. 16 Eq. 461.

¥ 11930] 1 Ch. 377.

? Dicey & Morris, supra note 10, at 655. (“A testamentary trust of movables or
immovables will be interpreted in accordance with the law intended by the
testator. In the absence of indications to the contrary, this is presumed to be the
law of his domicile at the time when the will is made.”)
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(2)iEHIEA

B ENPE A BN B SRR IR B - B HI B RI2REE R R
RIBEBACEREREEAZER  MERFHERIEEZEDNR
T LBIRGEA R - BV RIBERREERA Z EFTHIE -
BARSEVB(S L AR A - S EE i B — R R R [ R A
ERZ LT -

CERTEEES
1~ FIGIERAN

BEAMBEEERIARY - BERR) - BE#EEER
E | FEEALIREFERORER - RIIRBRTGEE B E A » K
HRREENRREREY] - BARER EERNERE" -

2~ JERIRRER

R EEA AR EEENT S - EREERADETT
EERIIMAIBR - (SRTRACRISR R —E%ERE - e — BN » It
—FA - SRR EEECRBAIRTS  HFHLEY - &

2 Dicey & Morris, The Conflict Of Laws 1040 (13" ed., 2000). (“A will is to be

interpreted in accordance with the law intended by the testator. In the absence of

indications to the contrary, this is presumed to be the law of his domicile at the

time when the will is made.”)

Dicey & Morris, supra note 5, at 678.

Dicey & Morris, supra note 10, at 655; Dicey & Morris, supra note 5, at 678.

(“The validity, the interpretation and the effect of an inter vivos trust of movables

are governed by its proper law, that is, in the absence of an express or implied

selection of the proper law by the settlor, the system of law with which the trust

has its closest and most real connection.”)

Y OAn R R H I KBRS R (RS I A R ) AR R e—
B M 460k 0 8 IEPLERAT 0 1986 % 4 B » B 423-424 - Dicey & Morris, supra note
10, at 656.

22
23
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It EEERRRF A B BIERTEE - BIEER R BUEERTE X
WZEE . EREEMETTREAUE &M ~ R FBEREE
. MIE - [SEER A BN AR BN EEREY (52
RPEE - BIAOREEE - Befn - 3% - LR AVENER 2SSl R
WrEEHE - FHEREME - HATERIERIMEREE

EREFERRZEES  FRERLIFREETEUANCHEE
i BEREFEAIBS R L EEIT R BERHARMRET S
QEERAR - 52 BBt TRER BN - REARERTITA
BT REEN (FIANETREGER) M OREIFTRER » FLUL
HRIREETARIECERRE  FERE -

HEME - EREA PR L  FEAZEFRIRARAEEE
MEZE  AHEGEHARBWEHERMER BN  (EFrCEE
s ARMENGEANLL - TEEAZIERT » IRFRERTE R HE—HR
E% - XREERRTIREAF AR — BN EEER S Z
BALR - s ARIRENZ S - HECERN - BRFEAERZ
EEMARLLE - EEASRIE - EREERAPRBATESES
B Bt RUEEER BRI - HBEFERMRRIIR - #
i EZ R ATRETREMI R A - BRI - BRI AZERTRERER
BB BRI -

EREZB RPN HERENSTRGERHEFEZS
Ef EREHEBEHERBETIACER  LHERREER
PR EEFZIESXF R REMEEINARRE - SEF]
RELL A D IEREBCERERAERCAZERE - EX - £
{FEtRAfR - FELE IR —(ERNER I EREAR - B55TE
B E AR ERC EH R RENNERES - HINE?
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CHEBMEEENE B BRI EE” -

ERTE B AR (BFARRIR) Al - BARTEE(RS
B EE BIH R EE A R REARRRAY FI B R RSB RE - {2
AT UBITRERERE GEER) ZFR - ZOERFES
BAREZRECARTEE CERIA R A HE RN - [EBEF B
RAEEE S TERTANEECHERERZS TS —EHE
RPEERAERY)  FEHEFEHEIAE  BIREETERELZ
DHBER » PRFETATEIETRIZEREE I &5
AZGRFERMERIAERBMARER R A - FIFRERE - &
R MEREARIR - BUREEF R IERER - REIE
brErier EFT R BLR FEFERTMER IR - FELIREE R FHEtH
M—¥EEAREY] REECEE  WEMEEERZEA
BB L E RAEE R IR A - AR

EESVERTINEREAE - BN A EIELRTEEFFAIEIE - 1K
BIFAER DA 2 AIBRER] KL - SRS WS - AX
BIRAHE - BAHEERRALR - TEIERETHRE - BLUAEE
FEERYER - ERFTAEENBECHEREFEER I
R ENERABEMEMIAZIRRT » (IEREE -
PENEFRFEMIETARE (TR AEEEFTES] - RIF(ETA
BELIBE T -

PO MAE I FE S Z NS -
6 Re Pearse’s Settlement [1909] 1 Ch. 304. st—ik B » 132 #9i8 R A 4THE R 13
BAT Z B I AR B
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3~ BEHIEN
(NLindsay v. Miller

(ERTTERRISTE - (BEFEIEERTC A > DIHBBR XA
BREERTE TSRS FRtM ED B AR B AR5 -
BZBLR#EZRE (4) 3R RRETHRIEE TR S
e (EEEEL B A TERISBIE S, (ERTR Rt - BIEHE
BEFT AR E TS - LEAARE  HRIBSFEMER AR -
LR E RS TG " R RERR , ZRERIRRRAE
ARy - $+it ERAAR IR ERIEEE S - bR R B A BT
T #E S FEn Tk - AR LR BRI R RE R AR K E R
TS -

(2)Perpetual Executors and Trustees Association of Australia

Ltd v. Roberts

A ZEFAINEEAER > DB A 25 TRBIASRIER S A
11955 AR AERTREERSE - HEFTRBZRHAR D K
DZTX - REERBICZIARRANEZEFEAH - HE
BEFEHETEAR (B E LT ELR A FARRENRMESFEE
AR A B » RFEREMSFLER | IEEHES
FIERE R R BB Bk - BRI D FERAE R T CHES Y
BRBEERRBR TR  ERFEIEKRFECERE - T
HSFITERREZY .

¥ [1949) VLR. 13.
% [1970] V.R. 732.
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(3)Re Fitzgerald

(R ZEAS TSR R H BMEFTTERRIERRZ W 548 - H &2
w Llﬁ*%?“f%f%]ji%ﬁﬁ ERE  Hp o RB W ZME &
FEIE R ERIE TR Y R EDEEREAR 13200 25552 RTMR 37 K 500
EHFERE  HHERH ﬁ%%Z*UﬁﬁﬁEUaﬁ 23t BRURAETE -
Al H 2T (F5ER0% - TEMAER BRI B SHE
RN REREAEE ) - MR H KBRS ERAEET
WAEEZEEA » HREEIETASE - RN ERFRAMIE S
PRAIZ G4 R BN RS FREUR IR - TIER SRR
Al EREAREREEPRAZSECER AMBEHES
R SRR AR R R R R R
W W R A

— S EFERVEIE

FIHIERRY
St e sy - USRI -
CiRRIERRA

SHEHNERZERE - BERNIAE - FREESE
> —*ﬂﬁﬁﬁﬁ BIETIIERS - ZEEARESIHET - EX(ER
ZEAT - 2 ARSI E NS R ZEEA G

# [1904] 1 Ch, 573 (C.A). #AMASHRTEERL » FHABRERZ AL EM
(fEe BEANHZ 4 EME) LEROEE -
% Dicey & Morris, supra note 5, at 683. (“The administration of a trust is governed
by the law of its place of administration.”)
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1R BIEENE CHER - S BB - BRtE S Z R R »
ZEARFTREDEENMRE - A ARSIEEFEEARMA
BRI RZAAZHE BN ARERFEERACEES
3

—iRIE @ BRCEHTE - BEEMAREL - EEHLE
HRZLABEEE ST - SR ARELTR - B
ZLIN B SEFT AR R E R - M Bt T /AR At A
ffEetiktl - AMEETEEEEH R - BUAmARETER
BIHZHERERRIEL - ISt REPABIR AR R RFEAIEE
BERFEINZ ZFRABERRETCZITA - BLEFEEL
R ME  iGREE - BIUMEETM EIMU R BN B B it
NEEEZBIERFE -

&~ BN BREESEEGERR

—AMBE - EHEREEAREZ ST

{EEEAKIRVEREE » 1A 1980 SIS T BIRERAE G 14 BN
GHUIRGE © IRER IR - G BRIRAGIE] AR SRt
RS NBHE FERI IR IR BIREMEAKT™ - RIFY 1984 £ 10 H 19 H
% 15 EE GRS B ERATERERR AR
W 0 BRTE 1984 FF 10 A 20 0 - B G RR REARTERER

3 Dicey & Morris, supra note 10, at 660; Dicey & Morris, supra note 5, at 683-684.

%2 Final Act of the Fourteenth Session. Part E, No 3. See Acts and Documents of the
Fourteenth Session, Book I - Miscellaneous Matters, 64, 167, 189, 230, and 241
(1980).
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RANFIESTHT T A% ) (the Final Act) V-

ANKBRBFVRHERT] - ERERFTHRZERN 1985
F£7H 1 B%E (signature) » ZRERIFN 19865 1 H 10 H
wBE  EREBEBREIERANCE  BRERETS  BIBEE0
1987 BB K EEFLAR L - REE7H 6 HAf » WHIEE 8
B 1 B#EEEY 1ot BT EEANEEREE MBI 3K
JIERGy - BIG IR 1989 @AM EIEATETEINE AR Z
%2 (The Recognition of Trusts Act 1987 [Overseas Territories]
Order 1989) * « {SFE/RSRE B IR M MR BIS BT B AN
HE WA EFEAKIBREL -

S—HH AN - ERERAEHLNERSFEEARALL -
BRI BNFE & BRI PIE E AR | RERAIRETRIET
BREAFIFRERZ THHE, (ratification) f2FF » EBBUNTETE
A ERABPIEERR R - R 1989 5 11 B 17 B T#tHES , K
PRI EBISIMER ¢ ik » 58 AR DR AREIERER
HEARF]  EBEAFBNETKBEPEERFR - R 1990 F 2 H
21 Bif% THtHEE | RIFHEH EBINACER  MRRSRMERYSE = Bt uE
BIZKZIEAFRE - WM TE ST BIPILETE PR » 1Y 1991 £
10 A 17 B#% "#H#EE | [EGREBEIE - Bt - BEAEL
FIEBIIBIBETEFES  IRARARIE 30 T ANNBEE= R

¥ Explanatory Report by Alfred E. von Overbeck (hereinafter “von Overbeck
Report”), para. 9-10, in Proceedings Of The Fifteen Session, Tome II, Trusts —
Applicable Law And Recognition (hereinafter “Proceedings, Tome II”) at
371-372 (Permanent Bureau of Hague Conference on Private International Law
ed. 1985).

¥ http://www.hmso.gov.uk/si/si1987/Uksi_19871177_en_1.htm (last visited June 6,
2006.); see also supra note 4.

5 http://www.hmso.gov.uk/si/si1989/Uksi_19890673_en_1.htm (last visited June 6,
2006), Statutory Instrument 1989 No. 673.

* Article 30, 1% paragraph, Hague Trusts Convention, supra note 2. (“The
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SR EFEEEREIIIZRE  B=EBAE—HE8EX: K
HADNKIE 1991 45 10 B 17 HEEE=EERE AR 1992
£1H1H,  AAKETELBRGER  REERREFE
K =8 S AR A hRy E A —{F -

v JRBIRRFA

CREREEE 2R R ERIAR

EECHEEERE - Bl - JOIREEEE  DEREARE
IR | REEARBEERRESE - DUREEMAREY]
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Convention shall enter into force on the first day of the third calendar month after
the deposit of the third instrument of ratification, acceptance or approval referred
to in Article 27.”)
http://hech.e-vision.nl/index_en.php?act=conventions.status&cid=59 (last visited
June 6,2006.) : % £ kBE » BIATIEI X2 M -

* Dicey & Morris, The Conflict Of Laws (12" ed.,, 1993). (“The validity,
construction, effects and administration of a trust are governed by the law chosen
by the settlor or, in the absence of any such choice, by the law with which the
trust is most closely connected.”)

Preamble, Hague Trusts Convention, supra note 2. (“The States signatory to the
present Convention, Considering that the trust, as developed in courts of equity in
common law jurisdictions and adopted with some modifications in other
jurisdictions, is a unique legal institution, Desiring to establish common
provisions on the law applicable to trusts and to deal with the most important
issues concerning the recognition of trusts, Have resolved to conclude a

37

39
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Convention to this effect...”)

Article 2 of Hague Trusts Convention, supra note 2. (“For the purposes of this
Convention, the term ‘trust’ refers to the legal relationships created — inter vivos
or on death — by a person, the settlor, when assets have been placed under the
control of a trustee for the benefit of a beneficiary or for a specified purpose. A
trust has the following characteristics — a) the assets constitute a separate fund
and are not a part of the trustee's own estate; b) title to the trust assets stands in
the name of the trustee or in the name of another person on behalf of the trustee; )
the trustee has the power and the duty, in respect of which he is accountable, to
manage, employ or dispose of the assets in accordance with the terms of the trust
and the special duties imposed upon him by law. The reservation by the settlor
of certain rights and powers, and the fact that the trustee may himself have rights
as a beneficiary, are not necessarily inconsistent with the existence of a trust.”)

! Dicey & Mortis, supra note 21, at 1087.

40
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*2 Article 3, Hague Trusts Convention, supra note 2. (“The Convention applies
only to trusts created voluntarily and evidenced in writing.”)

¥ Von Overbeck Report, para. 51, in Proceedings, Tome II, supra note 33, at 380.

“ Article 20, 1* paragraph, Hague Trusts Convention, supra note 2. (“Any
Contracting State may, at any time, declare that the provisions of the Convention
will be extended to trusts declared by judicial decisions.”)

gk B o RIATHEI X0 B 127

** Supra note 37.

7 Article 22, Hague Trusts Convention, supra note 2. (“The Convention applies to
trusts regardless of the date on which they were created.”)

i Sectionl(5), Recognition of Trusts Act 1987, supra note 4. (“Article 22 shall not
be construed as affecting the law to be applied in relation to anything done or
omitted before the coming into force of this Act.”)
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* DICEY & MORRIS, supra note 21, at 1088.

% Convention of 27 September 1968 on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters.

! Council Regulation (EC) No.44/2001 of 22 December 2000 on Jurisdiction and
the Recognition and Enforcement of Judgments in Civil and Commercial Matters,
0.1, 2001, L12/01.

’2 Article 4, Recognition of Trusts Act 1987, supra note 4.
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* Article 6, Hague Trusts Convention, supra note 2; Article 6, Recognition of Trusts
Act 1987, supra note 4.

* See Este v. Smyth (1854) 18 Beav. 112, 122; Re Hernando (1884) 27 Ch.D. 284,
292-293; Re Fitzgerald [1904] 1 Ch. 573, 587 (C.A.); Montgomery v. Zarifi,
1918 S.C. (H.L.) 128; Trustees Executors and Agency Co. Ltd. v. Margottini
[1960] V.R. 417, 419.

% See, e.g. Att.-Gen. v. Campbell (1872) L.R. 5 H.L. 524; Re Pollak’s Estate [1937]
T.P.D. 91, as explained in Chellaram v. Chellaram [1985] Ch. 409, 431-432.
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37 Article 7, 2™ paragraph, Hague Trusts Convention, supra note 2; Article 7, 2™
paragraph, Recognition of Trusts Act 1987, supra note 4.
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% Dicey & Morris, supra note 21, at 1091,

/" Supra note 29.

‘2 Black’s Law Dictionary 170 (7" ed., 1999). (“heritable bond” [Scots law] means
“A bond secured by land.”)
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%3 Re Fitzgerald, supra note 29, at 588.
* Article 8, 1" paragraph, Hague Trusts Convention, supra note 2; Article 8, 1%
paragraph, Recognition of Trusts Act 1987, supra note 4.
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% Lindsay v. Miller [1949] V.L.R. 13; Augustus v. Permanent Trustee Co. (Canberra)
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% Perpetual Executors and Trustees Association of Australia Ltd. v. Roberts [1970]
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. Council Regulation (EC) No0.44/2001 of 22 December 2000 on

Jurisdiction and the Recognition and Enforcement of Judgments
in Civil and Commercial Matters, O.J, 2001, L12/01.

. Cretton, George L., Trusts without Equity, 49 INT’L & COMP.

L. Q. 599 (2000).

. Dicey & Morris, The Conflict Of Laws (9" ed., 1975).

. Dicey & Morris, The Conflict Of Laws 674 (10" ed., 1980).

. Dicey & Morris, The Conflict Of Laws (12" ed., 1993).

. Dicey & Morris, The Conflict Of Laws (13" ed., 2000).

. Harris, Jonathan, The Hague Trusts Convention — Scope,

Application And Preliminary Issues (2002).

. K.G.C. Reid,. National Report of Scotland, in Principles OF

European Trust Law 67 (David Hayton et al. eds., 1999).

~ 188~



2006.12 RBEABESMER —+EH 31

11.

12.

13.

14.

B GO DO —

Layman, Brian, Perpetual Dynasty Trust: One of the Most
Powerful Tools in the Estate Planner’s Arsenal, 32 Akron L.
Rev. 747 (1999).

Parker & Mellows, The Modern Law Of Trusts (8" ed. by ALl
OAKLEY, 2003).

Permanent Bureau of Hague Conference on Private International
Law, Acts and Documents of the Fourteenth Session, Book I -
Miscellaneous Matters (1980).

Permanent Bureau of Hague Conference on Private International
Law, Proceedings Of The Fifteen Session, Tome II, Trusts —
Applicable Law And Recognition (1985).

s HERRE

. http://www . hmso.gov.uk/si/si1987/Uksi_19871177 en_l.htm
. http://www.hmso.gov.uk/si/si1989/Uksi_19890673 en 1.htm

http://hcch.e-vision.nl/index_en.php?act=conventions.status&cid=59
http://hcch.e-vision.nl/index_en.php?act=conventions.text&cid=59

~189~



