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Abstract

The major concern of this article is the possible dispute
resolution of B2C E-Commerce Contract. First, beginning from the
theory of private international law, this article discusses the
American and European doctrines and practices, and the proposal of
HCCH about the international jurisdiction. Moreover, it also
discusses the doctrines and practices in Taiwan. Secondly, this article
focuses on the difficulties for deciding the applicable law of such a
contract, by retracing to the specific nature of E-Commerce. Thus,

finally this article proposes that the online dispute resolution ( ODR )
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would be a proper solution for the disputes resulting from such a
contract, simultaneously analyzing the advantages and disadvantages
of ODR.
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Bruce L. Benson, The Spontaneous Evolution of Cyber Law: Norms, Property
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THOMAS J. SMEDINGHOFF (eds.), ONLINE LAW 75 (1996); Philippe le
Tourneau, Contrats informatiques et électroniques, 2002, p.235; Guy Hervier, Le
Commerce électronique, 2001, p.17.
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!0 Directive 97/7/EC of the European Parliament and of the Council of 20 May
1997 on the protection of consumers in respect of distance contracts; i & F+ &
HHARGHRERERE A TEA 254 FATES & - § 381-426;
BEF REARALAERAFNENE  ENKE @A AMEHRR

(—) %3k 2000 % » B 173-228: KR A ' FlATEE6 % » A 139-176 -

! Directive 2001/31/EC of the European Parliament and of the Council of 8 June

2000 on certain legal aspects of information society services, in particular
electronic commerce, in Internal Market.
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17 pierre Mayer et Vincent Heuzé, Droit International Privé, 8° édition, 2004, n°276 ;
Yvon Loussouarn, Pierre Bourel et Pascale de Vareilles-Sommiéres, Droit
international privé, 8° édition, 2004, n°441-2.
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2l Convention of 27 September 1968 on jurisdiction and the enforcement of
judgments in civil and commercial matters, available at http://curia.europa.eu/
common/recdoc/convention/en/c-textes/brux-idx.htm (2007/5/9 visited) 1968 2>
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R, : Convention of 16 September 1988 on jurisdiction and the enforcement of
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sga_doc?smartapilcelexapi!prod! CELEXnumdoc&lg=EN&numdoc=41988A059
2&model=guichett (2007/01/23 visited )

2 Council Regulation No 44/2001 of 22 December 2000 on jurisdiction and
recognition and enforcement of judgments civil and commercial matters,
available at: http://europa.eu.int/eur-lex/pri/en/oj/dat/2001/1_012/1_
01220010116en00010023.pdf (2007/5/9 visited)sb— SRR # R H R IMLE »
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2004 %&£ 7 B * B 93-110 : ## 9 % £ : Georges ALL. Droz et Héléne
Gaudemet-Tallon, La transformation de la Convention de Bruxelles du 27
septembre 1968 en Réglement du Conseil concernant la compétence judiciaire, la
reconnaissance et I'exécution des décisions en matiére civile et commerciale,
Revue Critique de Droit International Privé, n® 90(4) octobre- décembre 2001,
p.601-p.652; & F # ## 44/2001 MRk ok B Mok 3 R4 H A R B 42 W
ik #EFE Z A £ & ° http://europa.eu/scadplus/leg/en/lvb/133054.htm
(2007/01/23 visited).
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7 0ct 30, 1999 ¥ % #& X fi2 48 M 3099 T £ R : Peter Nygh and Fausto Pocar, Report
on the preliminary draft Convention on Jurisdiction and Foreign Judgments in
Civil and Commercial Matters (2000), available at http://www.hcch.net/
index_en.php?act=publications.details&pid=3494&dtid=35 (2007/5/1 visited).

% {5140 : Bernard Audit, Le droit international privé en quéte d’universalité, Cours
général de I’Académie de droit international 2001, Recueil des Cours de
I’Académie de Droit International, tome 305, 2003. p.395.
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%€ » BI407E Resuscitation Technologies, Inc v. Continental Health
Care Corp. —F”d » HREHEZHHLEN+SRNWEFE
K - R LR E LR —E < F3EIEE) - RILLR S ATE i
ZENELIINEN ARG EEE - MESEEECEE - Kl
L BEFEBEROLR—BREBEYN  BEHEREEBARE
BITHER" . BTN L EREAKE EFHkbE
Compuserve Inc. v. Patterson —28 » 1£f5% 38 B B IR B 8RR IRFE R
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(— ) %42000 £ R 23-62 bR E R E30: H 8835 % R 262-266:
R EREBIT BT INEERM ) A RS HIEE 84 57 0 2002 &£ 5
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born or naturalized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws.” (JaM FH 4 4 fuv)
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# 1997 U.S. Dist. LEXIS 3525 (S. D. Ind. 1997) #3] & : B R F » F137T3£ 26 X »
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42 Regulation 44/2001, art. 2.1:" Subject to this Regulation, persons domiciled in a
Member State shall, whatever their nationality, be sued in the courts of that
Member State”"MAH EE/MY | 2 - REHB RSN FTEH 2 iR
89 » 4 R, : PETER STONE, EU PRIVATE INTERNATIONAL LAW 45 (2006) :
MICHAEL BOGDAN, CONCISE INTRODUCTION TO EU PRIVATE
INTERNATIONAL LAW 43 (2006); Héléne Gaudemet-Tatlon, Compétence et
exécution des jugements en Europe: Réglement n® 44/2001, Conventions de
Bruxelles et de Lugano, 3e édition, 2002, p. 59 ets. : #4880 ' ;E R E M f5 L
ZEAREEHAZTERY RSN T HEQ2IBRBREEH AT AL BKE
B #4193k > 2007 56 ABPAE IR -

Regulation 44/2001, art. 5.1(a):” A person domiciled in a Member State may, in
another Member State, be sued: in matters relating to a contract, in the courts of
the place of performance of the obligation in question.”
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3* Regulation 44/2001, art. 5.1(b): “for the purpose of this provision and unless
otherwise agreed, the place of performance of the obligation in question shall be:
--in the case of the sale of goods, the place in a Member State where, under the
contract, the goods were delivered or shall have been delivered, --in the case of
the provision of services, the place in a Member State where, under the contract,
the services were provided or should have been provided.”
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% Regulation 44/2001, art. 23.1: “If the parties, one or more of whom is domiciled

in a Member State, have agreed that a court of the courts of a Member State are

to have jurisdiction to settle any disputes which have arisen of which may arise
un connection with a particular legal relationship, that court or those courts shall
have jurisdiction.”

Regulation 44/2001, art. 16.1: “A consumer may bring proceedings against the

other party to a contract either in the courts of the Member States in which the

party is domiciled or in the courts for the place where the consumer is
domiciled.”

37
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% HCCH, Preliminary draft Convention on Jurisdiction and Foreign Judgments in
Civil and Commercial Matters, art. 6: “A plaintiff may bring an action in contract
in the courts of a state in which a) in matters relating to the supply of goods, the
goods were supplied in whole or in part; b) in matters relating to the provision of
services, the services were provided in whole or in part; ¢) in matters relating
both to the supply of goods and the provision of services, performance of the
principle obligation took place in whole or in part.”

HCCH, Preliminary draft Convention on Jurisdiction and Foreign Judgments in

Civil and Commercial Matters, art. 7.1: “A plaintiff who concluded for a purpose

which is outside its trade or profession, hereafter designated as the consumer,

may bring a claim in the courts of the State in which it is habitually resident...”

HCCH, Ottawa, 18 February to 1 March 2000, Summary of discussions,

Electronic Commerce and International Jurisdiction, available on

http://www.hcch.net/upload/wop/jdgmpd12.pdf (2007/5/2 visited). KT % R, 1

RA FIATHE6E R246 LT

Id., Summary of discussions, p.7.
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ADR/ODR Zi#i B T4 * 4 B, : Mary Shannon Martin, Keep it Online: The
Hague Convention and the Need for Online Alternative Dispute Resolution in

39
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International Business-to-Consumer E-Commerce, 20 B. U. Int’l L. J. 125
(2002).
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LK - FRER NS - KB REE = —ORRE i E
BRILESERERENSHIE RSB EEE - R ECHE
RHEMIERREES » BIKAETISKZHE © — ~ BIS R EY
RARHE > RETHIN - HYIZ R (THE) ) - Bl —XEHE
BRZEE S RINEA - BEBZBITHEINEZ BT -
HNBEBI R EERETRZR - MKBEINEEREEET+
CHRUSUE T IHEERREL  SHMBRAR A REE ) It
BEEALEARNY INEERER ? AL KR E S - BT
B (BfEESE B2C HEEM » TRE T IHERRS 4, 2 {7
HEEH -

B B5E B2C HEENCF T EEIENE R X - &
BT B AR R CERENE  BERME - hR@E
PR ZERM IR0 - ERERRR RIS XIS
1% FIAEE RN EEN > AHRERLEEAZER

RITRw S BBAR A #35IAmE 2k A E R LRITEHHEAR
HR A AT AMA K4k — & - (As against such a defendant, any person
domiciled in a Member State may, whatever his nationality, avail himself in that

- State of the rules of jurisdiction there in force, and in particular those specified in
Annex I, in the same way as the nationals of that State. ) AR RIKsE—F » B H
FRRER 14 GAE 1542 TERAFE - A KUFERAR 1 B L
BUREZEMCE - REE B0 ARELEREENRYALE R
Hek o plsbb T BEEE 2448 - £ R PETER STONE, supra note 32,
at 57.

CHREBATHZHRAN AT LA BRENHB B AXSTFREE M
HB-MAENE BRATHHEZ -
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£ ME - ThREERFRARREEREERERER £
PEAERS S R ARRE I - R EES R RE

RMGEELURA - IWRRAIRE ODR FRZ—  #FR Tl
I"{EJ o

2 - 56 B2C BRIV ERERTE

FEIS R R TE - TER NN B2C ERSY -
i R R R R LT - R R IR B - L
T2 RO G BB R AT B I B ST 7 e L
B » SLCHEH LSRR i B FTIRS 2 IR  FE R TSR
LB BRI E 2 A - B S EE
B2C H RSB EZ B -

— BB B2C TR RIRIFRTE Z BRIENRF

FEAX TR Rz fit - HNISE B2C HREHIY X
REM  RIEHN  THBMESREER" - RtEREEA
t - AEMIBREER T EER RN R EREE - K2 0 0
SEGRMERE SR - KRERELEEREA /AR 4
IRFFRRE LA T &8

7 sk (territorial unit) » 5B —IEEH > AR E ARG H HIEITER
% BN PERBRL  ETLBLSREARRTHRIN -BIPER
BREZER FREGEBABBE -

P EEAT HERAERGZRE EEEPE 28 LK 1019824511 B
"3
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CREEHERREINLER?

FEREBNEINEE R FEA " W RBREERE
LARTE LAMA —HEBEA B R < BASEMMELGER - EEH ZAl
1 AIELREWIMLER A B e - ESE B2C BRI $
Y RONEERABEA » KR BINESF  ARRREER
# BAEERY - B EEYIREREEMAKCE -

CHEERNZRAREREEE?

AL RPERBBA  HBEHARKE FERE - 1)
HEBAGEUBEER RS —FEE L BRI RLRG
A B RERAE S BRI b BB -

EFERBENMR MEARRMER 7

EM (Characterization &, Qualification) ** » {k;HRAE " LEE
Mk (Lex Fori) 3t~ T ARZH#EM Y (Lex Causae) 3, " #15 B
ZP7EMER  (Primary and secondary Characterization ) ~ T 4347 Kz
e 3E2 | (Comparative and Analytical Jurisprudence ) %% -
LUk BE iR 30 R B F T R B BIFTER - BRBBIRYL  AREEMR

THE, -

Y RBM O FIAIE26 X 245 B A RPIKSS  RBEAS L FIME20F
A 604 -

O ORRBEWI(ATEESL ) WM — A 1132 XWKAR S £ A | CHESHIRE
& WNORTH, PRIVATE INTERNATIONAL LAW 43 (11" ed. 1987);
KEGEL/SCHUIG, INTERNATIONALES PRIVATRECHT 278 (8 Aufl. 2000) ;
Pierre Mayer et Vincent Heuzé, supra note 19, n°166; Yvon Loussouarn, Pierre
Bourel et Pascale de Vareilles-Sommiéres, supra note 19, n°183 ; &% ¥ - B 5}
18§+ B 257 BISESH - RBEMAE  BATE20% - H SIS HER -
BrEfE LB 20069 A A 64-
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RPN RBEREAEEARE T . TERTE R ES
BRE BRI EERET KEBABREHEERZ®EE - |
AEWEEEAGE  RIEH L GRS E 55
Zitim) BBRERAGECERE -

MREBAMESE  HKEZREAGETIE: TEHEAE
AR - RBFEE R AR - BERESZRITE L » 178
R EE DI ERGE AR TR - A0AEE AR /RS R AL s
BEXREME - DEHAZEFRETE M - ) ALERIFTEE
Bz 30 (R T ek — M E R | (general choice of law ) o
Z THEMERIAN ) (rigid rules) ' -

VMR EFARTRAREHZEE $RES T RBE— AT R (general
choice of law) $t T B k@ %5 £ & , (individualized choice of law) » 3 #&
AFBENEERE— TR BRAMRAFZ Ttk 2 — A48 | (rigid rules) »
R BARTSREREANES R RAKEREY T A&MAR , (Prima Facie
rules) #8  HREM EFAELAERN - AR ESHIEE 6 9 1995
F 108 B S56-5T- TRk malaa , ERFRALARE  TdhikE
TARERPHORAHZESARHRESAMBAOZRRLE vl "2
@tnsk , 3% (a proper law of contract) » ARs$ 4 X T a Mk > £5, ¢
Wi R RER > ARSI 2001 £+ B 36 AELEFHKL
—HL4H SR RARE  EREABREEZMEER M 02000 £ 7
752 TRk — gk ) MEANKMEASGERY TRTBARMN, &
BREELARERABETHHRZEL XA B REAEHNFEL X2 A XL
ME - Pl EMFAREEREREHFELR (921028) + » fnza s
B2 EF REFATERAHOUE (ERESHFE2H) © T¥F
ApATZEESXAATZEEMON AR ER L EE R KT MAERD,
2kt J (I RBERXHEE ) hikR TR F 2 %38 (Theory of Most
Significant Contacts ) 28 « MIMATHAHKF =R » AR — A Z
BREFERAG TAFERE, TR, TREOHES T ROAZS
PRy, O RBEZERA  wEEHARFK  FHLHBE "HABA

(%R BpR > RizarifE » B 736) -
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@A ER

B EERABRRBEFEUZTET - R HEEE - (XA
FERERNA - FRUAEBREEZE - (EAEELIR—BEE - K
BEFHE - THERREER - EEARNEZHNBEIEEHREA
i@ (WRESETTHR) - HRFEIEZRGR » R

;ﬂiﬂ °

2 B (I'ordre publique; public order/policy ) # A% 8.7 1804 %55 B R ik s 37
Ao (Titre Préliminaire) £ 34 % 13 "TAMAERRIARL2¥5
#HRAFEEBRIEN— AR - 5 (Les lois de police et de siireté obligent tous
ceux qui habitent le territoire. ) b 75 BB B B Ak M8 T BP RIS M 3%

(K428 " Zi®M k) (lois de police; lois d’application immédiate;
immediately applicable law ) &2 e - ARKARLELNKREM AL »
AEBAB THRERRG ) - TERNALATENVT  RA%EE
AmBHZEREERETARLARMER - LR LBHSEARBLBE
ATEEARARABAEEIA-RZBABLEERBEITRT R2A4AS
RSB BEBA—HENEN - B OABANA THA:
Pierre Mayer et Vincent Heuzé, supra note 19, n°199; Yvon Loussouarn, Pierre
Bourel et Pascale de Vareilles-Sommiéres, supra note 19, n°246 ; %% % + B Ay
I8 F P R235: BI45F - MBS X FIATE20% » B 218 #1i% % »
FIAT£ S0 & » A 88 MARPR @A A #F L AR EFT LK
HRBHEPR L GRMAEY LRI RARITE  SAERHEE 23 %1
#80 1993 &£ 12 B 0 B 292297 (TRt 47 R B EMUE R—R S
fask R AR 0 2006 40 B 141-184) - e Mt sdeh Br 5l 8 A sk 2 Suik
TSR ks BFRAMAKLETE ik, 2 Tops AR B
EFMEH AL+ LR2ITR > AEESHBEE T8 2000 %11 5 &
124-141 (FFRARE © BREAESRLBEAE  #K 0 2005 § 47-86):
ZAFPHEAEAANSFARAE L EHE S L ENGZIER--8
WHRBRERLEF LTz EREFR 189 $-2003 £ 1 B &
101-116 | A& F » EMRAFRGAE—RAL - BB URKETWEHF
AR RAE TSR E 22004 512 8 0 B 147-196 -

~123~



20 #E B R RkEae AR

- HEEZE(FRRRA SR B2C B E AR B
LH ) R EER < R

AP B E MW SN RERAE AR T HNEE B2C
BERRZENEREREN—RER > FEZT » UWFREXS
BEE o MREDIEEE (EEJF—HERE - SIS &
R o EBERILER R LR E R AR KR - HEMER
@I - AE—-TURAERUDERBEREREFIRER - &
B R ERERERENARRMNE ? CFUREE TR
AR YREREE TENRE ) BRFRURMARERZ K
BB EM - FTLAMERER BRI R TREFREREE ,
IR R TR E A B A RSN - (BREFE RS By ik
e KR LER ERRPCBEREEF P BinL T
BB | BEFTIREBE " E RS (REEREEI BE KA
MBSO SRR FRGERER - fiR—E
ZHEBILAR - R HEE "HELRR ) <Rk BEMER
BaUNSHEREIERF - BAER - ERNELREF ETEH
TMEEE , XNEEE  MERES AR LR RFIERE ?
REFEEERe " EAEYE ) He T REEEER HaE
% HERTHRE—ECERBNAREEARERTURFEA
B WERE TEEEL, ZER  BTRESBTERIE?

FERTEET  BFARTOBEBEAIARLREEE A ZE
1t HRIREERERIECS R - HRSERSHRARREE
B EAEY - BB BRRERBEEREE -

HRRE SRS R BRI BRZEN  TER
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A TERRR, R TEN, . BNZER  BIE TEBART
BHeS], TERRTFERGH L B TERNRED - TTREEREE
o NIEEBRSALEEERF L —EERRERN  HEAF
ZIEREBEEA - BRC B EEARNREENER
¥, ALNESTERTRIEERERYEERE - RE—
(ERE L RECWINEY  HEFSEERECFIRER » B
BOEE B A T AEE T EIERA , (Dépécage) N - HFILUERER
e iR — TARESE B2C HEHW - KRBy
% FEE BRI ERNBOLEB NI BEHBIR - SO
%
1~ BRMTREEST - ©EHRAEERSEAILIE B R8RS
Bttt RAYMEA - AREHIRTEITRENICER? (FiREE
BITBHE B2 EEENSG  BREEKERL K N2
4 FHEERFEER) Bt g g
FERWC BFIRE » EESBAIGEIERTLF IR - M
BERIERN TR eI AL (Lex Personia) Zi8H
EHIER T ABEESE ) (Lex Parriae) » JNEEM » BIER T {ERT
ML EE ) (Lex Domicilii ) » 133K - £EARBHNEREA
ZERIEE 7 (EFT 7 NEREAERS - fIREAIMESRE LIS BHOAZ
BRIES Rfr] 7 EIRIEHES - MOEFTEAATREE ? L L E
FSERSATTEhBE R ? XA EEFEERARBEEGE
R EE -
2 - FREREABRRTZERHAEGH - B - BEBEEN
ZHEE (LRI AR E T REIRBE) - T8 LIRS

Vo RiERPIAY  RIEMA] 1990 £ B 193 HA L ' RiEHES
% (M) AFR 02004 £ H 23 -
YRR RIATIESI & H 724
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WEH - SEER AL  EEEREE L LESE TH
B SERrERfE  ZHEEAE - GBRAREER
RERRTEBERMEIRIL ? i L RXERKSH
AHCBRRTRI "RETH > MR EHARRE
RERRIL + REEIERE AR "BEEH - RIKBERERA
S BRFRERBEMAR A MM BRI - TEHRI
A% » BFGEBREEREMEE (webpages) EHITEEERAS
RRER  MBENZFES”  RZNEEMEREE A
HFEREL - MARARERERIBREARTES
[E1FE » WIiRE E3RITER ZIEM - R AR -
BB E TSR R M - AL PR S RE
SERZMMER - FARHEERERA - RIBEHENE
EH - BRI ERTK - ZREENRZIKIL
Z THhEL ) (REROH) ¢ ERRERREEEZOBOIME
AR« ABEEREIEF BRIEEOAR™ - B0 ik -
i LU FERIRE F » TEESE T BRERRZH
;- 8, FRERmATERNRIBETRCHE - 5
TS b ESLAIRRII A —HRR - REIR R R T et
HIRRIT 3 ?

3~ PR PIHERE IR - AL sh R KX BRNIET - LLRGE
EREH - AREfe " VR HERIE (Lex Rei
Sitae ) ; [RANRAMIEE A - ESEA R ] 7 235
ZEFEFRERAE ? BBR A AR (server) FifE
th ? EEEAAR SN ARG HERYRIGR—EZY)

5 ras o BAESE o K108
RS BRSACERGE B 1986 F 0 R 36-37 -
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FRZERE » AL BT AR AR -
= - BFRRARER ERRIS SV ERIAZRE

B REIREFAE FRIRSRAERBECRE » KB TEEAR
BEFFRA, - "EOEOHER T REETREN, DR ™
FEYE ) FHER -

1~ EHAEEEFFEA (I'autonomie de la volonté) *7 : H—

[F R ¥:BI2 ¥ Dumoulin RN {HACEHE Bartolus (iRI&

%1% ( Theory of Statutes ) HRIA M IR SR ( Statuta Mixta)

ZEEEATHTNRD - AR FIRMNEN R R

B EEBEERLEAESEABCEREBECE

o BB EEARENSERRCEE” -

2~ SELHER (center of gravity) 1 FTEESRKIE LR

i R E IR - FETTH - AT - BAT

ML REFAL - BRtES - HRERREND  BERFP

EERARAERGE RN - DBt EREREN%E

BkZaE -

3~ BB ERETTEE4 (Characteristic Performance) * : % 31:/R

TRARMENEEE. —EEY ST DEEEER

T e FHEAR AR BIATES1I E 0 K 229 MFKER M BN
ESI & H29-
PORNARBREEAERAERTZ R AEFABAFTOEH  £TH
AT AR Z LR A FALERAG » RiotT@AEE » R IoH
Bl TEFABEABRLES > HHSPELSR - F R AR F
MIESLE A299: B9 FATiES1 - R42-
VRHBAREZER SR HAE ABRARALKEIERZIBE K2
KE o BB ARSI BUEM R 47K 02005 % B 257286  RA S LH 263
O ER o FIATIES2 X ATFER FIATIESO ¥ 0 H 213-222-
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BB B Ak RHY A

( Theory of Most Significant Theory ) ¢ 7 858 » AREEL R
HEECHE - PRSI EREEEEZEA - b
REEFERC AWML - 1980 £EE " R ENK Y
FEEEAMRREBRC B - BUENOEBRCHE
REAFIZETIRE—TERER T RFEVIRSE 5 (les liens les
plus étroits) ZBIZ ik - BB EBEM - BITH -
BB AEATEE M RN HERTEHN - A
HENGE _HIUMELELZ "THEUEET,) (la
prestation caractéristique ) BB VIBE ZHI%E - ZXBES
MR AN CBITRER - BITEB AR ZEEE
BB B VIRRE M -

4 - BLHG#EY% (Proper Law Theory) © : 82492 &Yk 0
BIRFEE SR BB » (KB N IELAEN 1 s
1T RHRLAY ~ BRAIME— YRR » RUIEBAZER -
FEEKCHEX - EEACRGEBIRZERBERES
Figh - EBAFATRSER - AEEE R R
EBAESBENSETHE B "AEEEZA |

6!

62

63

2 B9 M EiiERm 1963 Babcock v. Jackson % » kAR HFUIITRZ
b MEMATBZREHUEERL B MRMERICZEHAT RN R
HENH 2B FEREN - AEARNZHFRRBRBEEELEZR PR
BERAGARBERTRALZLEEFX X% BN EER,-$0:

WA BINIESO X AR FIATIE49% » A 591 -

CONVENTION ON THE LAW APPLICABLE TO CONTRACTUAL
OBLIGATIONS opened for signature in Rome on 19 June 1980, available at
http://www.rome-convention.org/instruments/i_conv_orig_en.htm (2007/5/9
visited) 8 AT ML — 28 » FH TG, 244 58 %M9A » A
#£22x B103-

RESEFE "aMik o FR SMP  BIWNESI & H36- RAFAR
WA "TAREE SR LG ARBBITARNEZGE K AR
R (—) (PRI B BB E RN ) B4k 1998 £ -
R 1536 tA$ AR 26
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(just and reasonable persons) FEFFHIRFETNEEEZ R
fER e -
fFERRL AT R - BRRRAE RIS tE
ZEE KR TEBARR BPL - HEBABITRER
FERREEACER  EEBARRTHE  MBEER—E
CEARER B AR - LIEAR  RESAERBE
FRISS  HERRRELBHETE - (BEE LEmBREE -

» B5B B2C BB IBARTE 2%

ETFAMEREHERS & B » P S IR R R R B L I BN
ZHRGSEEATE - FINHEHE A ERES - et
Teh TEEE, R R SERERSRETELER  THEE
Fb TEAEENY BRENESER R R R T -
AU E s EREE - FIA TR - ARER AR R
8 Thity RELEEE S HEES - g% EERE
% EEAEE  RINEROEE TR ) SRE - £H
ANEERES THRERE, BORNEBABRZTE
. MREEEER - BULETEY  OEVESSEER
IR FRAER LR LRSS SRR - IR -

B » BN AT R Bk - REIRN TS
R+ IR Internet Ff 4 & BIRS R AGEIAARINAR - LA™ 484

o Masb > FIATEESL B 37

5 4R MR FIAESI & H 696-702; B FIATIES] X 0 K 248+
RE—FS R oM ERBTUERAEE XM EER L R E
HARARMER AT 1660 B ZETNLRYOMNER L EZHN-

 $RAE > EIATIESI & B 705-709 -
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(IP Address/lURL ) BBl 3RRIZRIMEREN " #84kk | Rt - o
RE—F5R B PR EER BERKESHR - RERFIUR -
B ERZ R AR AR B R ATLAREERY - T ISP SHH
B MR RS A i B EIRR B A RE Y - Rt F RS (E R e
BEREERRRUNEERBRIDEERRECENE - T
R RN R R 2] AR EERGR - S TEE
HRRRUBERECRE - BARBRAES THEEEY

(Passive Web Sites) B T 32 H R84t | (Interactive Web Sites )
BRI EEERERN - R A AVEHE RIIEE R - ]
Z LS TNECZ E-Mail » #Bi R8N T EHEEEER - HE)
RiEnk Bl B DALUE B R IR - RERIRA 5k - Eht e
FeZEf bt —E < RREN - (BHE RS E BT
HBRE M EER" -

RIRBER - FEERLURERRAIR - BEEERARZE
5k » DAH BIBIERRIE A < BULARHE T2 - S v 385 #8HE PR ISP
L BESHEAE - A0 www.xyz.com.tw » FriEE BRIl xyz (BR
ABGE AR ) BB < BIEME, - Bt e M - X0
www.123.edu.jp FTiERLL 123 RAGFRTERECEENEY - BERH
7+ 4 kkk.net » BIIRRLL kkk FodhZ $EREARKS SEMEUE » BEdE R 3
(EBEMEnAEB M. ) - (BRHBRATEE "EE » FE L
{E R KRB aE AR L RTEEAIR H AT £ & M H
HEMEE - BN R MBLL B - Kt - S{EL
U B FIRT R R R EBE IR A - hVTRER T BB L (la
fraude a la loi) Zf# °

7 BARAL FIRTIESIE > H 710
S sy FIRTIESI & H 712714 -
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T~ BE B2C ZHVEEBIARTE 2 WE

EERUFTR » o] UGS HIBIREAAEE RS S 2 E RN
FEE B2C EE M BB IR ERIRE - RHER I E B
HEEREER L BRE MERAETFHE TRER ) 285
BELES LU TRRTE ) hEBE S ORI BRERRAE LR
& - B0 - FEREEERE L ERREEZIEEMAE
HAEIERSE ? LAEHEEERE 7 BAMRREE - e kR
b BEAHTHIEREVIREE TEOM - BT - BEBAE
Frsthsi8 st ) FF  ERREFRELETE - SNBBRTRrR
2000 £E5EA TEFEg1515S , (Directive 2000/31 on electronic
commerce ) " IFAMBKBEABHBHNRERd FRE

(information society services) Z &EiEH] - BHIRBHE " X545
FEIFESMIBRSRERR » AT R R o, 7
L AT At — FIRE A R B RER Ak o BERE -

Ftt - RSB R TR SRR R - B

RHESNNE THBCERTE  ZREKE (Cyberaw) 7H

% José Edgardo Mufioz Lépez, Alternative Dispute Resolution for E-Commerce, 10
VJ (Vindobona Journal of International Commercial Law & Arbitration) 53, 57
(2006).
Directive 2000/31/EC of the European Parliament and of the Council of 8 June
2000 on certain legal aspects of information society services, in particular
electronic commerce, in the Internal Market. M7 A#54 2R EHh ' £ 4.
LILIAN EDWARDS (eds.), THE NEW LEGAL FRAMEWORK FOR
E-COMMERCE IN EUROPE (2005).
I Directive 2000/31/EC, art.1 (4): “This Directive does not establish additional
rules on private international law nor does it deal with the jurisdiction of Courts.”
7 M EZER » T4 A Bruce L. Benson, supra note 1; Christiane
Féral-Schuhl, Cyberdroit, 3° édition, 2002 : % & 5 » 038 ;& 18 P AR W45 + dicp ¢
K% @BERRRAAR (— ) #2000 % » B 11-22 -

70
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28 # 8 B2C X K RA&EERAR

B TRES ) WM hITEREREM TIEFREA, 89 ADR”
M ODR IEFFELRA - FUaBREE 2000/31 ST FHE <5
17 RS AR SR - BER T -

{h~ E5E) B2C BREAVEFRR - PR
it (ODR) Zal{Ti%
BIT B4 ODR ZHE - B#IER - HAAFHILE
FEP AR B TR LIS EREA I LNIE B2C BH
24 -

— 1R E PR E (0DR) 2 SREMRE

Fiis8 ADR - fRIBLIERIRIANE RSN BRFIRTA - X

7 YUN ZHAO, DISPUTE RESOLUTION IN ELECTRONIC COMMERCE 37
(2005); Mohamed Wahab, Globalization and ODR: Dynamics of Change in
E-Commerce Dispute Settlement, 12 Int’l J. L. & Info. Tech. 123, 128 (2004).

7 Directive 2000/31/EC, art.17:
1.Member States shall ensure that, in the event of disagreement between an

information society service provider and the recipient of the service, their
legislation does not hamper the use of out-of-court schemes, available under
national law, for dispute settlement, including appropriate electronic means.
2.Member States shall encourage bodies responsible for the out-of-court
settlement of, in particular, consumer disputes to operate in a way which
provides adequate procedural guarantees for the parties concerned. .
3.Member States shall encourage bodies responsible for out-of-court dispute
settlement to inform the Commission of the significant decisions they take
regarding information society services and to transmit any other mformatxon on
the practices, usages or customs relating to electronic commerce.”
MAs AT FHHiE4s + ODR 2tt » £ 8 ° Paul Motion, Online Dispute
Resolution: A View from Scotland, THE NEW LEGAL FRAMEWORK FOR
E-COMMERCE IN EUROPE 137 (Lilian Edwards eds, 2005).
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B TRAIMY TR | - BEERUETIE  FORE - (PRE - B8
&€ (Commission) 2 2002 7 T Ri§% ADR i | b
JRESH ADR B THPIIE = AT ERESN B RRRER, 7
fel&sr B " EEiEFthik 2 ADR | (ADR in the context of
judicial proceedings ) Bl " FREIREFINEBASELZ ADR
(conventional ADR) » @/} " HE= AT FImBERIE |
(NES BETIREERS ) E THE= ARTH PR
Yo EHEBABTERBR ) KX - ft— ADR % -
AR R EASEE G IS » i1k ODR ZHIH - thFPB
HERL  WHRAESERELZ T REEREREHR TR
LR o
ODR HEHEF 1990 AP - BB FintER % (ADR)
HEENE — FRESREHEBRBISZEHBITHMR - FT8
ODR KB HA{EE ODR 722 # Katsh B Rifkin Z2Fi% ' &
543 L8 (Online Negotiation ) ~ £ EEAf# (Online Mediation )
EA%S {3 Online Arbitration )’ S #Ath 447 #8 L B9Z%( Online

75 Karim Benyekhler & Fabien Gékinas, Le réglement en ligne des conflits, 2003,
p.65; Aashit Shah, Using ADR to Resolve Online Disputes, 10 Rich. J. L. & Tech
25 (2004) : Amy S. Moeves & Scott C. Moeves, Two Roads Diverged: A Tale of °
Technology and Alternative Dispute Resolution, 12 Wm. & Mary Bill Rts. J. 843
(2004); Krik W. Schuler, ADR’s Biggest Compromise, 54 Drake L. Rev. 751, 754
(2006) : iR B4 » PRIHEARIE LR F) Sh 4y # R 3F 0 2006 £ 0 ” 3340 R o
BEMAFHRBRPZIAT EWHRELERAAAMALR 2004 £ R
75 -

6 COM (2002) 196, Green Paper on Alternative Dispute Resolution in Civil and
Commercial Law http://eur-lex.europa.eu/LexUriServ/site/en/com/2002/com2002
_0196en01.pdf (2007/4/30 last visited).

77 1d.,, p.6.

” Nadja Alexander, Mobile Mediation: How Technology Is Driving the
Globalization of ADR, 27 Hamline J. Pub. L. & Pol’y 243, 244 & 253 (2006).

” ETHAN KATSH & JANET RIFKIN, ONLINE DUSPUTE RESOLUTION:
RESOLVING CONFLICTS IN CYBERSPACE 9 (2001) ; #*<T £ 8, : LUCILLE
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Complaint) HIfEZ R HEHF LFZEE (Online Jury) ¥
FERSEbTE b1 ) Y HIE - ODR A - RUBMNEL 1T
BFr A Fin - BREHRC Fifth %A ODR KiR#EY - HA
FEEAEELY  BRAN VI BT S ITRI  hEEHT
REEAR 5 i85 E F S M5 R R i m R 2 i vl fe
B % REN B iR
ODR TMENME FEMH (E-Mail ) SRR  BHEK T
b B » FE543H ODR B2 ADR = HZEEETRE » S
M9/ (the Fourth Party) ZA0A 5 * - pt—380U % - ShEMEREHY
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