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Abstract

Abstract: the opinion of the liability of auditor to the
third persons due to auditing failure is very conservative in

developed countries. Although the reasons were very complex,

~184~



2008.12 REXBEEMAE T AW 3

many scholars believed that the liability may have negative
influences on the economy. From the perspective of cost, the
strict liability of auditors to the third persons maybe results in
the situations: market is closed down; only the law-abiding
clients are droved out of the market, or, the law-abiding
clients pay the cost of the clients’ wrong acts. Although the
cost of the negligence-based liability is not as high as the
strict liability, it is very difficult to design the standard that
assesses the conduct of auditors. On the other hand, from the
perspective of benefit, strict liability may provide the auditors
with the incentive to prevent accounting fraud while the
negligence-based liability may provide the victims with the
incentive. In general, the liability of the auditors is higher than
the victims, so, the strict liability is preferable under
information asymmetry. However, the auditor cannot prevent
the fraud completely, and other professionals’ judgment may
influence the conclusion of auditing. Therefore the liability of
the auditors may be limited. The benefit of the opinion is not
only to reduce the cost of the liability, but also improve the

insurance to accept the liability.
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% ®ARMBE KA MK FE (risidual libility) ABEFBLFA
iR RERAERAREIENLAFaOFA FEORKLK
BHEAESEA - % R Giuseppe Dari Mattiacci/Francesco Parisi, The
Economics of Tort Law: A Précis, The Elgar Companion To Law And
Economics (2nd Ed.), Edward Elgar Publishing, 49 (2006).

VAR RA - HESREHGOHET  MEAN (FHBR) B 2
#7 » & 2007 & » B 99-101 -
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2R AR BERL FUHKBMESER §H BT (2
W) % 48 02007 & > B 32-34; S. A. Zeff, Du Pont’s Early Policy
on the Rotation of Audit-Firms, 22 Journal of Accounting and Public
Policy, 1-18 (2003).

2 Bily v. Arthur Young & Co., 834 P.2d 761, 765 (Cal. 1992),

U BEK RAMEHAKRORBAHA MY AT (EREKR)E 118
2006 & » B 19-21-
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32 Thomas Ross, Lawyers and Fraud: A Better Question, 43 Washburn
Law Journal 45-59 (2003).
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33 William O. Fisher, Where Were the Counselors? Reflections on Advice
Not Given and the Role of Attorneys in the Accounting Crisis, 39
GONZ. L. REV, 103 -175 (2003/2004).
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EHRABFE—EE R NRREMEHEAHEE A
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EEE -  EEFBEEAXENARS ERIEFE  ~E
HEm EEREF TR ER—EBRRE E—HEE
EEREE AR BT R E B REERE —
BE o Bt EE - BEABAMEEREAEKERSEER

harEee et S RKRERTFHLHLRBRBEH 0 [SSTS, I°
14.3.1978 (RAJ 815), 5.10.1979 (RAJ 3241)] - A+ 5K EHRA
B % % 1L[SSTS, 1%, 27.4.1981 (RAJ 1781), 10.5.1982 (RAJ 2564),
17.3.1983 (RAJ 1482), 14.2.1985 (RAJ 552), 15.2.1985 (RAJ 557),
21.11.1985 (RAJ 5624), 17.7.1987 (RAJ 5801), 19.10.1988 (RAJ 7588)
y 20.12.1989 (RAJ 8856)] - M & — A K 2l L+ £/ [SSTS, 17,
22.4.1995 (RAJ 3492), 5.2.1996 (RAJ 1089), 9.2.1996 (RAJ 953),
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HA 1% A B R R SRR -

35

36

2.4.1996 (RAJ 2984), 16.4.1996 (RAJ 2954), 25.5.1996 (RAJ 3918),
28.5.1996 (RAJ 3859), 17.7.1996 (RAJ 5676), 22.11.1996 (RAJ 8643),
31.1.1997 (RAJ 253), 12.12.1997 (RAJ 9336), 19.2.1998 (RAJ 636)].
£ F » £ 1987 £ » Cavanillas Migica A Y W BT BB Aty
o # ° % R Santiago Cavanillas Mugica, La Transformacién De La
Responsabilidad Civil En La Jurisprudencia, Pamplona (1987).

i 1% + B, Erwin Deutsch, Allgemeines Haftungsrecht, 2 Aufl,
Munchen 1995, S.413. Hein KOTZ, Deliktsrecht, 7 Aufl., Berlin 1996,
S137. MR BMELEMABEBAEHABANARR S SH4A
B AXE RIBUEIRKREHEIEN  EXBFTHLKRES
HELTEB A REHEE&HME - A Boris STARCK, Henri ROLAND
and Laurent BOYER, Obligations. 1. Responsabilité délictuelle, 4th ed.,
Paris (1991). A& KA » BB FREHE 20504 > BH R THF
FHRHMBREN FPEAEFTEIREIBEINAERATRA—TF A
Massimo Franzoni, “Commentario all’ art. 2050” in Commentario
Scialoja-Branca, Bologna (1993).

Fernando Goémez, Burden of Proof and Strict Liability: An Economic
Analysis of a Misconception, ® Barcelona, January 2001, www.indret.
com- 3 FEARBRFEMHESAS  RAFARARMNG  EX4L R
MERTHEH T BAMFAEHAAR (FRAAFEROEE
1% ) % B Francesco Parisi Vincy Fon, Forthcoming in the American
Law and Economics Review, http://papers.ssrn.com/paper.taf? abstract_
id=293575(2008 = S A 3 B): SRAM S BMEEE FHEAL L
WAL 22000 iR B 276 P AA—BRBARRBE SEA
AEEATAHAAIRFAE REFTAAFEZHLTF G > T A
BEOLFTAABRE -BLFLEEHE  “aRZHITEZLERE

BREEFE—EARMBRT  "BREEaAHERMELTHR) - BB E
EHLASHB A KA B KB X - 2 B Schifer, Hans-Bernd and
Schonenberger, Andreas, ‘Strict Liability versus Negligence’, in
Bouckaert, Boudewijn and De Geest, Gerrit (eds.), Encyclopedia of Law
and Economics, II, Aldershot, Edward Elgar, 597-624 (2000)- & £ & #
£ 17w 8RR Y 7TiE— B4 -Hugo Grotius (1625), De lure Belli
ac Pacis, (W. Whewell ed., 1853).
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VMR IHEGER  SHERFTEBRARAR  AENGOKL
B K- %R k% Rk AATE19 R 237-258 -

38 G. Dari Mattiacci and G. De Geest, When will Judgment Proof Injurers
take too much Precaution?, 161(1) Journal of Institutional and
Theoretical Economics, 38-56 (March, 2005).
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VRE-RUAEBABRAMMYA KRR ERXFEMAR > BA > R
BMY¥RTAARLTEMAR  HFELEHEE  SAEAFRBRIFAT
ERERERK - dRFEMESRS  RREHFEER (FEEZ
AB)eiE 4145 %) B ## > £ A G Priest, The current insurance crisis and
modern tort law, 96Yale Law Journal, 1521-1590 (1987), Michael Faure,
Environmental damage insurance in theory and practice,
http://www.cserge.ucl.ac.uk/Faure.pdf (2008 & 5 A 31 B).
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Al EESRERISOEE Bk GIHTENE
EMRME  GEIMESTR —RUABERE  BEEZECHE
EETHEMRRERRES  EFERKOEM X
BARERERSGIMNEESRE BEXgEEGIME
ThAkBEHEBESEORE. RREIIEMNEE ENE
B AR B AS B AR TR K R SR N G SR E TR EHY
A HBPE - BREEMEN AN ZHBERKRE BT
ERREERRE R ER - WATATS AR EERENS R
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¥ W. Landes And R. Posner, Tort Law As A Regulatory Regime For
Catastrophic Personal Injuries, Journal Of Legal Studies, xiii, 417-434

(1984).
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“ Donald Langevoort, Deconstructing Section 11:Public Offering
Liability in a Continuous Disclosure Environment, 63 LAW &
CONTEM. PROBS. 60-61 (Summer 2000). Joshua Ronen, Post-Enron
Reform: Financial Statement Insurance and GAAP Re-visited, 8 STAN.
J. L. BUS. & FIN. 39, 41 (2002) (calling for a reform of GAAP so that
“financial statement elements that inherently are not verifiable should
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not be audited”)

‘2 Richard C. Sauer, Financial Statement Fraud: The Boundaries of
Liability Under the Federal Securities Laws, 57The Business Lawyer,
955-997 (2002).
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4 Joseph A. Clark Iii, Accountants And The Law: Facing The Challenge,
In Depaul U. Sch. Of Acct. Res. Symp., A Profession In Transition: The
Ethical And Legal Responsibilities Of Accountants 163, 166-167
(Belverd E. Needles, Jr. Ed., 1988).
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4 Jay M. Feinman, Liability Of Accountants For Negligent Auditing:
Doctrine, Policy, And Ideology, 31 Florida State University Law
Review, 17-65 (2003).
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“ Linh Thuy Do Tiina Intal, Financial Statement Fraud, http://www.
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TORASH A% EHBRE P A B K B 2002 £)50 B 20-21-
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Vonna Palmrose, Auditors’ new procedures for detecting fraud. 193 (5)
The Journal of Accountancy, 63-67 (2002, May).

*° Johnson R., The future of auditing and corporate governance, in
Johnson R (ed), Readings in Auditing, 157-158(2004).
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