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PROFESSOR WEN ZHEN AND JEREMY BENGHAM

*
by Yutaka Tajima

The late Professor Wen Zheng Chen was a classmate of mine at the Graduate
School of the Faculty of Law, the University of Tokyo. He invited me many times to
visit his law school at Dong Hai Da Shui (Tohkai University), Taij-jiong and I
promised him that 1 would do so when I had completed my book in English on juris-
prudence. It is the greatest of pities that when I made my visit, with my book still
incomplete, it was for the purpose of attending his funersl. He passed away on 4
September 1993 without giving me the prior notice.

We were indeed good friedns, but despite this, I had great difficulty in under-
standing his theory of jurisprudence. Now 1 feel a strong obligation to review his
work. It is not too difficult to do this, because in 1991 he published a book entitile
Theory of Legislation and Codification, which contains the essence of all his major
studies. The book is composed of six articles: comparative studies of the theory of
legislation, the significance of condification in the modern age, a study of Chinese
family law, a consideration of primogeniture, J.Bentham’s theory of legislation, and
a reappraisal of Professor Jun’ichi Aomi’s General Theory of Legal Philosophy. 1 have
read all these articles very carefully, and with our friendship in mind, I shall try and
make a brief comment on them.

Professor Chen relied heavily on Jeremy Bentham, but not directly on the whole
theory of Jeremy Bentham’s works. The particular focus of his study was how
Bentham’s theory of legislation had influenced the process of modernisation in

Japan. In order to do this, he made a precise survey on the works on Bentham in

(*)Professor of law at the National Institute for Advanced Legal Studies of Business Law, The
University of Tsukuba, Tokyo. J.S.D. (Berkeley); M.Litt. (Cantab); LL.M. (Univ. of Tokyo); visit-
ing professor at the University of California, Berkeley, 1979-1980, at Harvard Law School, 1986-
1987; British Council fellow at the University of Cambridge, 1974-1976. Author of many books
and articles.
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Japan, tracing from the time of the Meiji Restoration onwards (see Chapters 1 and
2). He also quoted, though to a lesser extent, A.V.Dicey, John Stuart Mill, Francis
Bacon, John Locke, Filmer, Sir Henry Maine, and others, all familiar to a specialist
of English law and English legal history like myself.

One point about which I wondered was why Professor Chen excluded Dicey’s
works on the law of constitution, while on the other hand he so greatly admired
Dicey’s Law and Public Opinion. If he han followed the logical reasoning of this Eng-
lish philosopher, academic, and historian, he should have dealt with the matter of *
rule of law” and “human rights”. Thinking in this way, I frequently raised with him
questions about his studies, but he never answered my questions explicitly. Occasion-
ally, I felt that his treatment of British lawyers was somewhat biased and that some
descriptions in his book were less than entirely fair. It was for this reason that I
advised him to visit and study in England, but he seemed to be satisfied with his
own study of English law through the medium of Japanese works.

My visit to Taiwan clarified many of my doubts about his work. Taiwan is a
beautiful and peaceful country and is undergoing a process of industrial develop-
ment. A new society is being formed, and a mew law is required. A theory of utili-
tarian is needed, hence it is probably a natural consequence that Professor Chen
focused on legislative theory and codification in the 19th century England and he
tried to learn legal (or rather, political) wisdom by means of a comparison between
England and Japan. It goes without saying that Japan is an Asian state which suc-
cessfully utilised Bentham’s theory for the purpose of creating a modern industrial
society.

Although he did not discuss the problems of “human libery” ,Professor chen did
examine the concept of “iberty” in Bentham’s theory of legislation (see particularly
Chapter 5). Jeremy Bentham thought that “life, personal security, property, and
equality” wre the main essential values that should be protected by the ultimate law.
Referring to this, Professor Chen defined the “liberty” as a state where there was
lack of coercion and in which those essential values would be greatly secured. The
element of “equality”, he says, is less important, because it is preserved in order to
enhance other essential values. He also considered when “imposing coercion by law
” could be justified, and in this connectoin, relied heavily on the book Introduction to

the Principles of Morals and Legislation, which 1 gave him as a souvenir of one of my

— 10—



Professor Wen Zhen and Jeremy Bengham 3

trips overseas.
Professor Chen explains the relationship between law and morality aas follows:
*In accordance with Bentham, law and morality are in accord in that both are
aimed at the greatest happiness of the greatest number. However,law is not always
able to intervene or sanction where morality admires or prohibits. This is because
legal sanction essentially has the nature of criminal punishment, while morality
respects the voluntary nature of each individual.” The criminal punishment can be
justified only when a greater evil is removed by its being inflicted. If, however, the
same evil can be removed by less suppressive means (e.g. education), punishment is
not justified.

Another point I wonder about was why he did not look into the Devlin-Hart
Debate. As is well known, Jeremy Bentham was bitterly criticised by Sir Fitzgerald
Stephen in his book Liberty, Equality, Fraternity (1873). Professor Chen was of course
aware of this face and it was open to him to develop his arguments more vividly in
the context of the modern version of the controversy between Bentham and Sir
Fitzgerald. However, he chose not to do so, and if we ask why, we can see the influ-
ence of his supervisor at the University of Tokyo, Jun'ichi Aomi (see Chapter 6).
Professor Aomi’s position has been one keeping himself away from value-judgments.
This point deserves a litter more explanation.

For Professor Chen, the matter of value judgments is one that is to be left to the
field of legislation, which is an area of the relativistic truth. Any grorp of individ-
uals involved in the creation of society must make day-to-day value judgments in the
course of their daily lives. In order to make a realistic solution in the matter of
value judgments which would be acceptable to the greatest number in any society, he
considered that it was particularly important that election law should be democratic.
He hated “misbehaviour” or “cheating” in the election process which might still
exist in the procedures for local elections in Taiwan.

He had an idealistic view of legislation and codification. He visited me once in
Osaka, where I was lecturing at the time, stayed for a few days in Japan. It was on
that occasion that we discussed family law reform. “Family law” is an area of law
where we can see a large difference between on country and another. He wanted to
introduce a new modern family law system into Taiwan on the basis of an examina-

tion of the traditional family system of Chinese society. In the course of his
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researches, he occasionally referred to Filmore, but the latter’s work is essentially
nationalistic. The results of Professor Chen’s studies are also included in his book
(Chapters 3 and 4).

I know very little about Taiwan and I do not claim any special knowledge relat-
ing to the validity of Professor Chen’s arguments in the light of present state of
Taiwan. I hope, however, people of Taiwan will know how he devoted his whole life
to the betterment of Taiwan, and that one of his main endeavours was to “open”
Taiwanese society. His ideas of an open society have a lot of resemblance to those
of Karl Popper, and when I wisited Dong Hai Da Shui, I saw that his ideas had
already been realised there. | met many students, young ladies and gentlemen, who
had been educated by him. They were well educated and nicely disciplined, and their
eyes sparkled with aspiration to learn more and to create a better society of Ta-
iwan.

When we were both graduate students at the University of Tokyo, we read
together Karl Popper’s book the Open Society and Its Enemies. Coincidentally, I recent-
ly translated another book by Karl Poppar, his most recent publication, A World of
Propensities (1990), and the first proof was sent to me on the same day on which I
heard of Professor Chen’s death. I therefore decided to dedicate this translation to
him. I sincerely belive that his tremendous efforts to create a good society should be
rewarded, and I think it is entirely appropriate that his name should be associtaed

with this work.
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