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A Research on the guarantees of Criminal Fundamental

Human Rights in the federal Constitution
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[ have a dream that one day this nation will rise up
live, out the true meaning of 1esw creed:

*We hold these truths to be self-evident, That all men are

created equal'.”
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1See Martin Luther King, J, August 28,1963:1 have a Dream,

http://avalon. law. yale. edu/20th_century/mlk01. asp, 2012 # 2 # 18 p 33 & -
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provide for the common defense > promote the general welfare > amd secure the blessing of liberty to
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21See Declaration of Independence: "We hold these truths to be self-evident, that all men are created
equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life,
Liberty and the pursuit of Happiness. That to secure these rights, Governments are instituted among Men,
deriving their just powers from the consent of the governed. That whenever any Form of Government becomes
destructive of these ends, it is the Right of the People to alter or to abolish it, and to institute
new Government, laying its foundation on such principles and organizing its powers in such form, as to
them shall seem most likely to effect their Safety and Happiness. Prudence, indeed, will dictate that
Governments long established should not be changed for light and transient causes; and accordingly all
experience hath shown that mankind are more disposed to suffer, while evils are sufferable, than to right
themselves by abolishing the forms to which they are accustomed. But when a long train of abuses and
usurpations, pursuing invariably the same Object evinces a design to reduce them under absolute Despotism,
it is their right, it is their duty, to throw off such Government, and to provide new Guards for their
future security. ;, http://www.archives. gov/exhibits/charters/declaration_style. html, 2012 & 2 * 12
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22See Bill of Right: "That there be prefixed to the constitution a declaration That all power is originally
vested in, and consequently derived from the people.That government is instituted, and ought to be

exercised for the benefit of the people; which consists in the enjoyment of life and liberty, with the
right of acquiring and using property, and generally of pursuing and obtaining happiness and safety. That
the people have an indubitable, unalienable, and indefeasible right to reform or change their government,
whenever it be found adverse or inadequate to the purposes of its institution. ,

http://www. archives. gov/exhibits/charters/bill_of_rights. html, 2012 & 2 » 12 p 3B -
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30See George Anastaplo, Amendments to the Constitution of United States:A Commentary, Loyola University
Law Journal, Vol. 23, (1991-1992) » "Whatever the limitations in 1787-1789 of the case for a bill of rights,
it is now salutary to consider the Bill of Rights of 1791 as the virtual completion of the constitutional
framing that had begun in 1776. Certainly, the Bill of Rights cannot now be eliminated without ominous
implications and without an unhealthy effect on citizen morale in this Country.Even tampering with it,
as in response to such unfortunate provocations as the Flag Burning cases, should be approached with
the greatest caution. | , pageb9.

BlIFAPAFLIRE R - ¥ CHFER2EERRBEFTH PIAREZ T 2B E2F A2 ik
Pwfe ) enghidide - 2 L 3 B0z 1438 > ARG A2 20072 47 Mk %188 F > T A4, ehw et



FoF ERmMAEECIEALLERRL LA

%ww¢&ii?%aﬁ’E{fﬁ%*ﬁmiﬁﬁﬁiw

FRBAE 2 FlFE 2 - o I gk
LR HFENL L Ra E SRR 4 R g
d 02 h o MASE L CERE W F Ak kg 4 R
HRAL NS G A R BAE RS E R E 2

AL RFEN G RZEREZGHEAA BARHRB LA J

5
Q»
Wy
=®
==
e
B
fm

SRR Licle ? gl U8 SRR ¢ () ARG EFE A LTy R i S 2
P T AL R A o P RS ERE- ML ERa Y o TER S FE B DY L RF AR A
- @A RUR TR TR B o T ’&»ﬁv%mﬂﬂi%mf’i%vgm* FAEE 28R E Bk kR h
PR e deBoiriran To $ i fan | cida® o H = 2 G KGRI EAVE § A nd d () chv ittt ¥ - 3 5 Al
#‘?#"EE’ SFTe Pl B A RS F e P AREE S  H AT (BN EL L) BP T E 22 10
F20EF 20 TR TARAFA ) FRUFIEE S AAESR LA BT L - R TR g
M-z et 0 2 EFRAEDE 13 iEH TEERBA | fcihfines-m gk o
30EAFER A F o A AR REA N haTE BT AT S 488 0 P L E RS 5AH » AR AR

4P 1999 117 S48 % 154 » RABLEEidem N F AR & £ - BAG BRI AT o 156 1AL
TEAPMEIEREE S S TE§ 02 28&A | (due process of law) ° 1395 % I?]i;‘éig’ﬁﬂ e ® 58 R
BHEHEANZ AL pd AN RS EEERER MY T L EEERAE | ARNRY REXFEFRY

FRAEE s B2 E o 2 TRg e s 3 % 384~ 392~ 396 ~ 418~ 436 7 446 % 5Lz @R - B IR
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A FnpeRAY - ok TR EEERAE -
33% L 4k3x 30 » TVital to the affirmations of the Declaration of Independence is the self-evident truth
that "all Men are created equal." The meaning and application of this principle have been major concerns
of the American people for more than two centuries now. Precisely how the equality principle should be
applied depends on circumstances, so much so that at times it can mean that all States (as the agents
of diverse communities of men) should be treated the same and at other times it can mean that all persons
should be treated the same. ; , pagel0.
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359}51 i #5312 30 » " The greatest wars fought by the American people have been civil wars. The first was
the struggle between Patriots and Loyalists from 1774 to 1781; the second was the struggle between
Northerners and Southerners from 1857 to 1865. The victors in both wars suppressed far-reaching claims
by their rivals. No later British monarch ever plausibly aspired to the power in the British Empire that
George 111 was believed to exercise between 1774 and 1781. No later State government ever again aspired
to the power in the American Union that the Confederate States tried to exercise between 1860 and 1865.
In each case the aspirants were confronted by armed responses rooted in the constitutional history of
a people. ; , page2-3.
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37% L w453 30 » "---Lincoln figured, no doubt, that they had nowhere else to go but also Northerners
who did not have strong opinions about slavery (but who did care about the Constitution and the Union)
and Middle States men who retained both slaves and loyalty to the Constitution. ; , pagel65.
384 A #4330 ... the privilege of the Writ of Habeas Corpus. The Trial by Jury in all cases, Criminal
as well as Civil.The Freedom of the Press. A fourth provision (also in his list), the prevention of
Religious Tests, as qualifications to Offices of Trust or Emolument, he speaks of as a provision the
world will expect from the Federal Convention, in the establishment of a System founded on Republican
Principles, and in an age so liberal and enlightened as the present. , , page2l-22.
EAFARF > AR HFVRE NS TR g NE BN 7 LB 490 > ARIKT
@ 2007 & 10 " Mk % 4849 F 0 FRIAEF iy A Lo BREERGEF DX o BmREF 2
Fef Ll R drid & J'ﬂ'ﬁ)?? Pl Bml e Bl 457202 (A B o & 1954 # chBrown v. Board of Education(Brown
1) &3 FmZ»/Ei% By o B SRS HE & o hIf £ 9 Brown v. Board of Education(Brown
[IDIEIE - E 3 e S ‘:H;fé*xw;as- fed & FHy kH (school authorities) f 453 & &% ©d & 284 =52
BRERE RS g#ﬁ?,.b”f FaLamgiz Rl (L4 REFRE) °Brown £ Brown I > 7 "/i‘“ (AR
Eﬁ]&%iﬂ‘mu‘“{}’?ﬂ\ﬁ*{f? FenSpiTE - S TRERM BTREDZ P AN AT o BT (&
H—pu)’ SR, 0 EF fbehygE 5~ﬁﬁ"‘v;‘é?‘."119’iﬁ‘;'5ﬁ'l’i’é’%éé"fé»;‘ﬂ%ﬁ%’“ﬁ@.—ﬂﬁﬁ‘”&#’%“E
- *}ri—?i’i/?‘}%Zd ’ k/ﬁr}i °
40%&%#&3 30 » T---Each State retains its sovereignty, freedom, and independence, and every Power,
Jurisdiction and right, which is not by this confederation expressly delegated to the United States,
in Congress assembled. Instead of such a limitation, the Constitution of 1787 provides that Congress
should have power to make all Laws which shall be necessary and proper for carrying into Execution the
foregoing Powers, and all other Powers vested by the Constitution in the Government of the United States,
or in any Department or Officer thereof. The efforts made by a lively minority in the First Congress
to curtail the implied powers of Congress were soundly defeated. This, as I have said, is generally
known.  , page20.
41 %8 % #3230 » "The Bill of Rights of 1791 does not come out of nothing. For one thing, it is vital,
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for an effective bill of rights, that the rule of law already be established in a community. A bill of
rights may guide and refine that rule of law; it cannot create or do without it. This rule-of-law background
bears on what can be done with declarations of rights in a variety of regimes all over the world. Without
a proper, and reliable, rule of law, there is not likely to be either the secure civil liberties a people
yearn for or the reliable economic development that stable government depends on. All this bears upon
whether our civil liberties can be exported and whether the many economic and social bills of rights
of the Twentieth Century make much sense. | , page33-34.

2% mdhir 2> % 1THF > ZRWANE 2 22 TARBA LI A VAR EN - PR THENLFAESE SR
»EEF MANE L FRPEF o Janes Madisonj's’j%" AEBEELE R PR A A EfIFES £ A
HA AR ERY K E% 0 Flh- g e 4E LA GENEL b T"’] A ?E%‘i?af#— BT AEABESF
i 4 i%ﬁ‘” o B E WM F M B IE2 1 310 B BEARDS P oo FINFC 2 B4 R B BB R U BT
4E71}g:& ;erl—“j\m1§1 °

43% 2% #3230 » "That Declaration, appealing before the opinions and judgment of all of mankind to
principles of right embodied in nature, manifested the fundamentals upon which the United States rest
and to which all modern liberal democracies look. Our point of departure for this discussion is the
proposition that there may be seen in the dialogues of Plato and in the political careers of Jefferson
and his contemporaries two forms of excellence. The American critique of Plato should help us to notice
problems that we in this Country have always had in sensing the amplitude and depth of the more thoughtful
ancients. We should, after surveying the Jeffersonian response to Plato, be better able to get into the
minds of the men who not only developed the Constitution of 1787 and its first twelve Amendments, but
also trained their successors. | , pagelb2.
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ML ERY T o FRITST E#BRE 2 ha AL E 02 3 1791
EREHBHFE QP ARL T F LT 10 FL PN F o BBHCIE &
SERBHZE I MNRZLEHL FE VA RRIAE? AR
EREFEAY c FREEMNREZRBIEL Y AL T ]

PPRE T FH TR ELEE RHSEL G

PRI A AT ERF L AR ENZ B N0 FEL R T FiEATA A
WERFE PEFIENAAA o 4B F

A AP TR e W R A ] > W
AER AL 0 2L S B AR AARR T e ke A H A AR
Wi E AR ERES N R fRE R 2 WA A HIE
= VRS TR R R AR
FEE 2 AXRPEFEDZHR > 45 A+ A B2 T o

RAAERMERL FREZET > AP R A R R

o
—_
-

D F BfES 2

MUFEALFA%F  FREZ2EHLBIZIDBEEH2LPE- N2 2HiEw 0 T L2835 1008 > ~RIK
FRAF 2000 £ 20 Ak HETF o pAs SR kA A BRI HAY o ugE i L (2 AT men
A%k MNEFAP *;Lm Fgpd | T3 2 A6 0 gd= 2 « 505 B Lmda5]F o 3 1905 & o
Lochner v. New York o 3% % 2|ihg £ e 9 5 W2HI A (e frid) 2 B3 12 HHEZ FREZGAI 21 5
Mg e Kk i}fgﬂ‘?éﬁfi’-l’ﬁ FTHS  nTREFIE | T2 FFRGpd 225 0 b r*'h“ e ‘"“H
B ez E s g s WA ¥ ad a2 (a labor law, pure and simple) A @ H# T 25415 | (4r
SR TR 2GR ) IFL AH D Py AR SRR iﬁ]fx%f ERNPE SER S A ] ~3‘T§*
%a‘éﬁft}ff%’ri# FenFTE R o p 1905 # Lochner |42 "J 1937 # &% 2 CRARR L O R B R ,;p,t,ﬁ;;;
"Lochner P¥# | (Lochner era) - MLochner F¥#p |, + & 2 2 W& A * i#béﬂ’— EE i&%%ﬁf? C BEE S
L (7 A LA RE LR % 3F o Holmes * 2 F tLochner 272 P AL FI0 g A - 25 L - B3
&PZ]“F"SEW EIRERIE A L L AR A o ek AR hL B E AR AL E R AINBIG 0 IRABEAF Y AT AT
oo ABEFEHFY o RAD L IVE AN TR ﬂﬁ’;\'%&‘:/i—w\lﬂ" P EmALTE R L ARG ’F'EW shlﬁ”/‘ﬁ}_

€SB A MR PR A R o ARRF S AL 2 e TN T o R A A [ R
BERFEEAPIFZEEDER K o IRV IEAR L2 ;ﬂ Bk - HE 4] (% & zg@g,ﬁﬁim
#)ORFHEERYP A hER S F A F A% o -Herbert Spencer Ak § 4 L T A A A 2 ) K H 02 0E
142 ¢ o

45% L 5 45312 30 » "Once the Constitution and its Bill of Rights were established, the American people
could settle down to governing themselves. The education of that people and their leaders became critical
to how competent such self-government would be. Instructive in any as-sessment of this education is an
appreciation of what Americans in the early Nineteenth Century drew upon from antiquity besides
considerable respect for the republican institutions of Rome. ; > pagel5l.
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46 % 2 @0 %31 30 © " It can be argued that but for the institution of slavery which had to be accommodated
in the late Eighteenth Century an equal protection principle might have found even more expression than
it did in the Constitution of 1787 and the Bill of Rights. Provesion for as well as any pervasive reliance
upon a rule of law has equal protection implications.But the equal protection principle had to await
the post-Civil War Amendments for its full expression most obviously with respect to slavery.One major
concern expressed again and again by advocates of a bill of rights during the Ratification Campaign of
1787-1788 was that there should be limitations placed upon ‘standing armies in time of peace. But even
so stout a"civil libertarian"as George Mason recognized" that an absolute prohibition of standing armies
in time of peace might be unsafe. "He attempted to have precautions taken with respect to the establishment
and use of the militia.A major precaution found in the Constitution that bears upon these matters is
the two-year limitation placed in Article I on appropriations for the Army. ; , pagel35-136.
47405 4hir 14> % 234-236 F » Ad 2 AABEI R A Ta g 2 T E it I fpAGRAE) 1 F
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HcdE o> =d A (CelticBritons) p 717 fFp % >
Bt o d N ERERT M ATFEHR S EE F S E R
RELEREAFELARDEATF 2 EF WM ARG A B
B ;2 @4 (Roman law tradition) =i & B %] o 4ok /2 B2 4 B
BXBHEPT LI FH e R PES TR - FHEY LR
SR RS ERPBE LR §FERDL RRES
REFRIANZRARE foBRALFAL > T H R

- ST AN Y s BRFSE- T 2 EhFuet AN EEH R

FEFIR Y RAR M 32 R LA M2 ST RE

LR 2 @R AL AR NZ> N4 BIRERFE B x
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534 L % #5312 30 » "Both history and tradition ultimately depend for their authority upon the natural
tendency of human beings to identify the old with the good. This in turn should remind us of the primacy
of the natural and of that which is by nature right.Is it not here that the Confederate Constitution,
with its unfortunate deference to slavery, is most vulnerable? ; ,pagelb2. e~ & 4% R4 EFFH £ %
BEeBHROES | FHRPRP KRS HETF -
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ki RANEE F 2 & D& R R K (Duke of
Normandy, William the Conqueror, 1027-1087) »
RFHEL L Bfe— il ~ R~ %o

ZoRREREFOFEL AR BN T LAY rE R AL
BT R EARTEFY L o E 2P LR R AR LR
B AR EME G LA RPN 248

+ ¢ 3% (Great Council ) @ f&ik o pt= 4R L& PS4+ Fc

# % 7k ¢ ¥z - (constitutionalism and parliamentary

CERE R Xy

-

government ) =k F|zo = o
pLpE S G E B PR R B g 2 & BRE K RO B RS A P":';f%
R R LA R AR R AR LR T IR AR
H| it B L] EFRETE

E B At end i 2 > 434E 302
R VR Aot Bk 2 BB

KE AT A B

o8 FuFEz2 A

1135 # 2 114 Ete g flow ot S EHAIE R4 2FH

B AT VI3 R R fodbE IR o o
EF2 I RE AT T EARF Y B F B (trail by jury) Ve E

544 L% 453130 » " ---States are listed differently in other proclamations. Lincoln displays here a
methodical turn of mind. In this way, too, we should be reassured to notice, he avoids the boundless
field of absolutism and this means we can safely think about what he is doing, for then we are thinking
about thinking rather then trying to think about that which is irrational or accidental and hence
essentially unknowable. ; , pagel92.

554 L 453130 » There are five elements set forth here. The first two specify who can be tried in
a criminal proceeding. Action by a grand jury is a prerequisite (except for the trials of those inmilitary
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FREPN P22 o B AR AT 23 4% e (Courts
of King' s Bench) s ixixix ;= ¥ (Judges of Assize) it % 3=
AFPZFHOREIIRF D ERFEEEFZFEAL G L FD
We ol IEEIn ) F S FT R TR A B 6 =
3875 (common law) %8 % o P fBATAI AL 2 724> 7~ 5 ER
Fmps S HEHR P LA EEFEZ FF 012 kT 13

SO FRFIRIZHPgEA e > VG 2EEL > BRFE
TeogRyAvRIAGHOBHE  BRAARFIFE T2 E
sk A & L2 p p B EL 058 0 2 F 2 (Y judge-made”

law)» 2 B 7P 2 A4 22 2 (F &2 2 4107 T TR
(judicial fictions)» M @4% % &> o BATE R o pL fd

At

ZFRENNLTEREAG ALY 2R P2 ARFE

B Bl =% i€ 7% (common law ) e 3 id ;= I % 3@ 7 > B2 > (a body of

~.

law “common” to the whole Kingdom) * -

PLPEZ e 3 B2 % 2 (the law of ghe realm; legibus

service), but one can be tried only once for the same offence (that is, a second indictment will not
be permitted or a retrial on the first indictment, once one is acquitted). Many technical questions have
to be ad-dressed, however, in any application of these two provisions. ; ° pagellb.

56 % 2 % 4% 35 > "The Common Law, with its application of reason to the imple-mentation of

general ly-accepted moral standards in a variety of cir-cumstances, provides the legal underpinnings of
the Constitution of 1787. Most of the guarantees found in the Bill of Rights of 1791 had been developed
by and incorporated in the Common Law pro-cess in England long before American independence, a process
which was grounded in a natural-right tradition. The people who demanded a bill of rights for the
Constitution of 1787 drew upon an approach to these matters that had been estab-lished for centuries.
These demands began, as we have seen, in the Federal Convention that drafted the Constitution. Thus,
it will be instructive to review, however briefly, some of the predecessors to the bill of rights that
was drafted by Congress in 1789 and ratified by the States in 1791. , , page3b.
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58 % . % #%3x 30" The English speak of the great and glorious revolution which culminated in the abdication
of James II and the installation of William and Mary according to the terms of the Bill of Rights of
1689. That Bill of Rights is not simply a collection of guarantees of rights,which is how Americans

understand bills of right foday. Rather, it is even more important in confirming the rule of law and the
general constitutional system by which the English are to be governed. And so the 1689 Bill of Rights
came to be regarded as the second Magna Carta ; , page4?.
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= ~ i e (rule of law) » =i+ ch- » fFpciv i » 2
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ERNE 5 B kP el
=~ BRARAIT o 244 e w A ) B s (cabinet
FERARE > FI N F

#]7% % 3k € ¥/ (parliamentary government) > 2= 2/ & {3 5z

government ) » PR d AR B gLt

@ ## & - (fusion of powers): # >t % R4S » = %8 4 ;
N ERY LB S i B YL g H - A
(unitary system; unitary government) @ ¥ & 32?3 = Frfyin
1& 4 F R B o MRS R o G B n g
¥ & A
2 F WP R RN E AR R A % 607 E ek

Jur

R I; (Virginia) 2 Jamestown o H {3 & 120 # FF & 257 13 B
FREAR o A A G F e 250 2 st o d /)
1A F ERERBFET LG T A A+ (Proprietary
Colonies)  pt 7 d BIHBFELEF A ABM2L A > AR IHF E

B e Bts A ¥ T 2 pd iy (Charter Coloies) » 82
|2
=

594 L % 453130 » T If there is an established rule of law it is awkward for a government to be oppressive
towards minorities. A rule of law tends toward a respect for general principles, which means that a
government cannot easily harm a minority without running the risk of at least inconveniencing the majority
as well. This is not to deny that affirmative action on behalf of a minority may have to be considered
to remedy old abuses. | , page34.
60 %L n 14 % 315-31T | -
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' 1765 & énEr § 2 % (StempAct) R @ § L 2% 3

ZARAY R AR A ARG TN NIRRT R MRE R
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AR AR RRAT S S AT F AR R L R A
2 ATHA G B ARG o S HE AR LADE L R R
FAlgs o e d Rg A OB RS &G Ll 1773 & FE K 5
R:F T 2 Hg2 AT B K o T«‘he-g*“ 1774 &> Lexinton %
Concord *R# ® & o {5~ »* Philadelphia Z B % = =t ~ K ¢

614 2% 453230 » "To say that the American judiciary was least affected by the Constitution of 1787
is to recognize that the principal activities of English-speaking judges should not be affected by
political or per-haps even constitutional realignments. Where the judicial head of the community is to
be found and what its jurisdiction includes is a political decision, but not how that court does what
it does. Similarly, the decision of how many inferior courts there should be from time to time and what
they are to do is a political decision, but not how they are to do whatever they are assigned to
do. ; , pagelll.
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624 L % 453230 » "When the First Congress came to draft a national bill of rights in 1789, it had not
only various English predecessors to draw upon but also innumerable American instruments and the
experience of the Federal Convention of 1789. I have already referred to various State bill of rights, which
had been preceded by Colonial guarantees in charters and statutes. Perhaps the most illustrious of the
State bills of rights at that time was the Virginia Declaration of Rights of 1776. Innumerable speeches
had also helped shape American opinion about the liberties of citizens. In 1761, James Otis had stirred
up New England against writs of assistance (general search warrants);later, Patrick Henry had proclaimed
to areceptive Virginia, "Give me liberty, or give me death!"Authoritative statements on behalf of American
prerogatives were issued by the Continental Congress. Consider, for example, the Declaration and Resolves
of the First Continental Congress(of October 14, 1774). , , page43.
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63See E. H. Randle, The Virginia Law Register, Vol. 16, No. 7 (Nov., 1910), "The Thirteenth, the Fourteenth
and the Fifteenth amendments to our Federal Constitution were imposed by the stronger section of the
government upon the weaker section against the latter’s will, and greatly to its injury, while these
amendments have no application whatever to the stronger section. But as soon as the Southern states were
restored to self-government in the election of Mr.Tilden, most of these drifted back to their old
love. There is no other time in the history of our government in which these two amendments could have
been adopted by a majority of the Northern states, and no other means by which they could possibly have
been ratified by any one of the fifteen Southern states than were used at the time. They were not written
with pen dipped in ink, but with (bayonets dipped in blood. This was against the law of justice, against
the law of humanity, against the law of nations, against the law of liberty, against the law of the Federal
government that did it against every law but the "divine right of kings." ;,

http://www. jstor. org/stable/1102908, page481-491.

64%AMAEEE > 28 ABIK 204 &1 P 425> % [1-15 F -

-25-



FZE ERMAEEATARRRLGE

16~ 1T® ek REIFmHMBAILRPG ey L@z
Pl rfeprieid T BREAPERT)E VR % R B2 B AT
T AN NEHA R BFRENE R LT 1760 &1 1766 &
BIHE M Fefu2 WAL E B 78 A B <~ R4 R > § B
EM IS BAAKFRETRZVART] AR A2 FE
NEH2hr FH-1TT4E 62 1Tpd BE R TALEFA 5 -
< I ¢ 3, (First Continental Congress): # ¥ -2 w & %
o= 2 ET = 3 (Declaration of Rights and Grievances) -
1776 #ah> 22 F87 2378 Hjs % 13 BAE M~ &
TR AL I3 BB PR RS 1783 & Fdibhr B L6 » & 1789
E3N AP HIREATE RREE EE S AF 2oax 5 A 1791
£ E RN B2 TRAIL

R 7T D i aE 2 AT Rea 2EATER] foo AR A B
ARE fenp nk BB %}f ELE A g A A R PRES

_7‘\}]\ 7“‘660

i

BT
&
|4
=
&t
P
4
a
&
"
i}
4=
ht
‘Q‘ﬂ’ -
i
|+
Ny
it
[t
¥
.
E
§$

e
,zm ~=be

3 ET A

FOoM G E2 b p A2 Fpo 5 FERA o kB I

6o% A mthir 14 % 34-48 F -

66 4 & % 4532 30, " The people who demanded a bill of right for the Constitution of 1787 drew upon an approach
to these matter that had been establiched for centuries. These demands began, as we have seen, in the Federal
Convention that drafted the Constitution. Thus, it will be instructive to review, however briefly some of
the predecessors to the bill of rignt that was drafted by Congress in 1789 and ratified by the States
in 1791. , , page3b.

67% 8 % 4% 30 » "Early constitutional commentators, including Joseph Story, William Rawls, and Thomas
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popular government. ; , page87
68 % L 403 36 > % 112

ST L
M. Cooley, described the amendment in terms of a republican philosophical tradition stemming from
Aristotle’ s observation that basic to tyrants is a mistrust of the people, hence they deprive them of
arms. Political theorists from Cicero to John Locke and Jean-Jacques Rousseau also held arms possession
s 5 I

to be symbolic of personal freedom and vital to the virtuous, self-reliant citizenry (defending itself

from encroachment by outlaws, tyrants, and foreign invaders alike) that they deemed indispensable to

694 L % 453230 » "This rule-of-law background bears on what can be done with declarations of rights

in a variety of regimes all over the world. Without a proper, and reliable, rule of law, there is not

likely to be either the secure civil liberties a people yearn for or the reliable economic development

that stable government depends on. All this bears upon whether our civil liberties can be exported and

whether the many economic and social bills of rights of the Twentieth Century make much sense. ; , page34
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T%’-’fmmﬁ A2 FHBAD N S A FEE DAY

M4 FEaxE 2> fL!r:”mVi.*‘w cEERERAEY 1918 2012812 1p ik %31 F -

T1% 2% 453230 > "Thus, it can again be said, the Declaration of Independence reflects an awareness
among the American people of that which is by nature right. Old-fashioned notions about natural right,
influenced perhaps by a sense of morality reaffirmed and refined by long-established religious influences,
helped shape the Declaration of Independence in ways that Plato can perhaps help us notice. Lincoln,
for one, could see in the Declaration’ s insistence upon equality the basis for an eventual repudiation
of slavery in the name of justice. We may well wonder whether mid-Nineteenth Century Americans, better
grounded in the ancient authors and less moved by religious passion, would have been able to deal more
prudently than they did with the institutions of slavery and of radical individualism which seriously
threatened constitutional government in the United States. ; , pagelTb.
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T4See The Federalist Papers:No. 78, The Judiciary Department From McLEAN' S Edition, New York. HAMILTON:

TA constitution is, in fact, and must be regarded by the judges, as a fundamental law. It therefore
belongs to them to ascertain its meaning, as well as the meaning of any particular act proceeding from
the legislative body. If there should happen to be an irreconcilable variance between the two, that which
has the superior obligation and validity ought, of course, to be preferred; or, in other words, the
Constitution ought to be preferred to the statute, the intention of the people to the intention of their
agents. ;, http://avalon. law. yale. edu/18th_century/fed78. asp, 2012 & 2 * 5 p 2R o
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754 L% 46374 » TBut in regard to the interfering acts of a superior and subordinate authority, of
an original and derivative power, the nature and reason of the thing indicate the converse of that rule
as proper to be followed. They teach us that the prior act of a superior ought to be preferred to the
subsequent act of an inferior and subordinate authority; and that accordingly, whenever a particular
statute contravenes the Constitution, it will be the duty of the judicial tribunals to adhere to the
latter and disregard the former.

76See MARBURY v. MADISON, 5 U.S. 137 (1803) 5 U.S. 137 (Cranch) » TIf he has a right, and that right
has been violated, do the laws of his country afford him a remedy? The very essence of civil liberty
certainly consists in the right of every individual to claim the protection of the laws, whenever he
receives an injury. One of the first duties of government is to afford that protection. In Great Britain
the king himself is sued in the respectful form of a petition, and he never fails to comply with the
judgment of his court. ---In all other cases, he says, it is a general and indisputable rule, that where
there is a legal right, there is also a legal remedy by suit or action at law whenever that right is
invaded. ---The government of the United States has been emphatically termed a government of laws, and
not of men. It will certainly cease to deserve this high appellation, if the laws furnish no remedy for
the violation of a vested legal right. ; - http://laws. 1p. findlaw. com/getcase/us/5/137. html - 2012 & 1
P 3l PR
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80See The Federalist Papers :No.51, The Structure of the Government Must Furnish the Proper Checks
and Balances Between the Different Departments From the New York Packet. Friday, February 8, 1788.
HAMILTON OR MADISON: "Ambition must be made to counteract ambition.The interest of the man must be
connected with the constitutional rights of the place. It may be a reflection on human nature, that such
devices should be necessary to control the abuses of government. But what is government itself, but the
greatest of all reflections on human nature? If men were angels, no government would be necessary. If
angels were to govern men, neither external nor internal controls on government would be necessary. In
framing a government which is to be administered by men over men, the great difficulty lies in this:
you must first enable the government to control the governed; and in the next place oblige it to control
itself. A dependence on the people is, no doubt, the primary control on the government; but experience
has taught mankind the necessity of auxiliary precautions. | ,

http://avalon. law. yale. edu/18th_century/fed51. asp, 2012 & 2 * 5 p 2R -
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84See Evolution of Amendment in the Constitution of the United States Author(s):Wm. Wirt HoweSource:The
Sewanee Review, Vol. 1, No. 2(Feb, 1893), pp. 181-193Published by:The Johns Hopkins University PressStable
URL:http://jstor. org/stable/27527741. Accessed:21/09/2011 04:24 pagel-14.
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86 % L w3 30 » I_The "considerate judgment of mankind" reminds us of the language of the Declaration
of Independence’ s "opinions of mankind." Mankind has " judgment"; Almighty God has "gracious favor." It
is not for man to assess what moves God or, indeed, to determine whether God moves at all. Man, it seems,
must do what he thinks right and then hope or pray for the best. The references to both mankind and God
serve to remind the reader that immediate, personal concerns should not be permitted to usurp in us the
proper, one might even say the constitutional, role of the truly human, the justly divine. ; > pagel96 -
8T A w3t 2 % 46-48 F
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88See Brandenburg V.0hio(1969): "Freedoms of speech and press do not permit a State to forbid advocacy
of the use of force or of law violation except where such advocacy is directed to inciting or producing
imminent lawless action and is likely to incite or produce such action. |,

http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=395&invol=444, 2012 & 1 * 22 p & -
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89See Inaugural Address of Harry S. Truman, THURSDAY, JANUARY 20, 1949, "The American people stand firm
in the faith which has inspired this Nation from the beginning. We believe that all men have a right
to equal justice under law and equal opportunity to share in the common good.We believe that all men
have the right to freedom of thought and expression.We believe that all men are created equal because
they are created in the image of God.From this faith we will not be moved. The American people desire,
and are determined to work for, a world in which all nations and all peoples are free to govern themselves
as they see fit, and to achieve a decent and satisfying life. Above all else, our people desire, and
are determined to work for, peace on earth-a just and lasting peace-based on genuine agreement freely
arrived at by equals. ; ,http://avalon. law. yale. edu/20th_century/truman. asp, 2012 & 2 * 5 p 2% o &
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94See One of the most forceful expressions of the maxim was that of William Pitt in Parliament in 1763:
"The poorest man may in his cottage bid defiance to all the force of the crown. It may be frail—its
roof may shake—the wind may blow through it—the storm may enter, the rain may enter—but the King of
England cannot enter—all his force dares not cross the threshold of the ruined tenement | ,
http://law. justia. com/constitution/us/amendment-04/01-search-and-seizure. html, 2012 & 2 * 28 p 2> &' -
95See Fourth Amendment History : ™ ---Every man’ s house is his castle was a maximmuch celebrated in England,
as was demonstrated in Semayne’ s Case, decided in 1603. 2 A civil case of execution of process, Semayne’ s
Case nonetheless recognized the right of the homeowner to defend his house against unlawful entry even
by the King’ s agents, but at the same time recognized the authority of the appropriate officers to break
and enter upon notice in order to arrest or to execute the King's process. ; -

http://www. law. cornell. edu/anncon/html/amdt4fragl_user. html#amdt4_hd4 > 2012 & 10 * 09 p 2 R -
pagel -

96See U.S. Constitution: Fourth Amendment- Search and Seizure : "Few provisions of the Bill of Rights
grew so directly out of the experience of the colonials as the Fourth Amendment, embodying as it did
the protection against the utilization of the writs of assistance. But while the insistence on freedom
from unreasonable searches and seizures as a fundamental right gained expression in the Colonies late
and as a result of experience, there was also a rich English experience to draw on. Every man’ s house
is his castle was a maxim much celebrated in England, as was demonstrated in Semayne’ s Case, decided
in 1603. A civil case of execution of process, Semayne’ s Case nonetheless recognized the right of the
homeowner to defend his house against unlawful entry even by the King' s agents, but at the same time
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recognized the authority of the appropriate officers to break and enter upon notice in order to arrest
or to execute the King’ s process. Most famous of the English cases was Entick v. Carrington,one of a
series of civil actions against state officers who, pursuant to general warrants, had raided many homes
and other places in search of materials connected with John Wilkes' polemical pamphlets attacking not
only governmental policies but the King himself. ---The language of the provision which became the Fourth
Amendment underwent some modest changes on its passage through the Congress, and it is possible that
the changes reflected more than a modest significance in the interpretation of the relationship of the
two clauses. Madison’s introduced version provided .The rights to be secured in their persons, their
houses, their papers, and their other property, from all unreasonable searches and seizures, shall not
be violated by warrants issued without probable cause, supported by oath or affirmation, or not
particularly describing the places to be searched, or the persons or things to be seized. As reported from
committee, with an inadvertent omission corrected on the floor, the section was almost identical to the
introduced version, and the House defeated a motion to substitute and no warrant shall issue for by
warrants issuing in the committee draft. In some fashion, the rejected amendment was inserted in the
language before passage by the House and is the language of the ratified constitutional provision. |,
http://caselaw. Ip. findlaw. con/data/constitution/amendment04/01. html#3, 2012 & 2 » 6 p 3+ B o

974 % % $%3x 96 » " The Supreme Court has said, is a great judgment, one of the landmarks of English liberty,
one of the permanent monuments of the British Constitution and a guide to an understanding of what the
Framers meant in writing the Fourth Amendment. ; -

http://caselaw. 1p. findlaw. con/data/constitution/amendment04/01. html » 2012 & 1 # 22 p 3B -
984 L% 453130 » "The tension between a proper privacy and the needs of effective governance may be
seen in the Fourth Amendment, which provedes:The right of the people to be secure in their

persons, houses, papers and effects against unreasonable searches and seizures shall not be violated and
no Warrants shall issue but upon probable cause, supported by Oath or affirmation and particularly
describing the place to be searched and the persons or things to be seized. | , page99.

99See Boyd v. U.S. 116 U.S. 616 (1886) , "Then and there, said John Adams, then and there was the first scene
of the first act of opposition to the arbitrary claims of Great Britain. Then and there the child
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Independence was born. These things, and the events which took place in England immediately following
the argument about writs of assistance in Boston, were fresh in the memories of those who achieved our
independence and established our form of government. In the period from 1762, when the North Briton was
started by John Wilkes, to April, 1766, when the house of commons passed resolutions condemnatory of
general warrants, whether for the seizure of persons or papers, occurred the bitter controversy between
the English government and Wilkes, in which the latter appeared as the champion of popular rights, and
was, indeed, the pioneer in the contest which resulted in the abolition of some grievous abuses which
had gradually crept into the administration of public affairs. Prominent and principal among these was
the practice of issuing general warrants by the secretary of state, for searching private houses for
the discovery and seizure of books and papers that might be used to convict their owner of the charge
of libel. Certain numbers of the North Briton, particularly No. 45, had been very bold in denunciation
of the government, and were esteemed heinously libelous. By authority of the secretary’ s warrant Wilkes’
house was searched, and his papers were indiscriminately seized. For this outrage he sued the perpetrators
and obtained a verdict of 1, 000 against Wood, one of the party who made the search, and 4, 000 against
Lord Halifax, the secretary of state, who issued the warrant. The case, however, which will always be
celebrated as being the occasion of Lord CAMDEN’ S memorable discussion of the subject, was that of Entick
v. Carrington and Three Other King’ s Messengers, reported at length in 19 How. St. Tr. 1029. The action
was trespass for entering the plaintiff’ s dwelling-house in November, 1762, and breaking open his desks,
boxes, etc, and searching and examining his papers. The jury rendered a special verdict, and the case
was twice solemnly argued at the bar. Lord CAMDEN pronounced the judgment of the court in Michaelmas
term, 1765, and the law, as expounded by him, has been regarded as settled from that time to this, and
his great judgment on that occasion is considered as on of the landmarks of English liberty. It was welcomed
and applauded by the lovers of liberty in the colonies as well as in the mother country. It is regarded
as one of the permanent monuments of the British constitution, and is quoted as such by the English
authorities on that subject down to the present time. |,

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl?court=us&vol=116&invol=616, 2012 & 1 * 26 p =& -
100See Olmstead v. U. S., 277 U. S. 438, (1928), "The information which led to the discovery of the conspiracy
and its nature and extent was largely obtained by intercepting messages on the telephones of the
conspirators by four federal prohibition officers. Small wires were inserted along the ordinary telephone
wires from the residences of four of the petitioners and those leading from the chief office. The
insertions were made without trespass upon any property of the defendants. They were made in the basement
of the large office building. The taps from house lines were made in the streets near the houses.

1 s http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl?court=us&vol=277&invol=438 - 2011 & 1 » 19 p #*
FFE °
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102See U. S. Constitution: Fourteenth Amendment-Privacy : " Privacy has in a number of cases been identified
as a core value of the Bill of Rights, ...the right of privacy was denominated a liberty which found
its source and its protection in the due process clause of the Fourteenth Amendment. by designating the
right as a fundamental right, the Court required a governmental restraint to be justified by a compelling
state interest.... by designating the right as a fundamental right, the Court required a governmental
restraint to be justified by a compelling state interest. Necessary to assessment of the effect of this
development is a close analysis of the limits of the right thus protected as well as of its contents.
The Constitution does not explicitly mention any right of privacy. however, ---the Court has recognized
that a right of personal privacy, or a guarantee of certain areas or zones of privacy, does exist under
the Constitution---. These decisions make it clear that only personal rights that can be deemed fundamental
or implicit in the concept of ordered liberty. ; iz k' ffEink 2@ » G L5 AL & mf" s E X
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1044 2 5 #3130 » "General warrants and general searches without warrant had a lengthy pedigree. In
1662, a statute codified writs of assistance that allowed searching all suspected places for goods

concealed in violation of the customs laws. Such writs had been used since at least 1621 and themselves
absorbed the language of royal commissions that had for centuries authorized general searches without
warrant. ; , pagel01.
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110See U.S. Constitution: Fourteenth Amendment about Whalen v. Roe, 429 U.S. 589, 598 -600 (1977),
T..-What is apparent from the Court’ s approach in these cases is that its concept of privacy is descriptive
rather than analytical, making difficult an assessment of the potential of the doctrine. Privacy as a
concept appears to encompass at least two different but related aspects. First, it relates to the right
or the ability of individuals to determine how much and what information about themselves is to be revealed
to others. Second, it relates to the idea of autonomy, the freedom of individuals to perform or not perform
certain acts or subject themselves to certain experiences. Governmental commands to do or not to do
something may well implicate one or the other or both of these aspects, and judicial decision about the
validity of such governmental commands must necessarily be informed by use of an analytical framework
balancing the governmental interests against the individual interests in maintaining freedom in one or
both aspects of privacy. That framework cannot now be constructed on the basis of the Court’ s decided
cases. j, http://caselaw. 1p. findlaw. com/data/constitution/amendment14/11. html » 2012 # 1 * 26 p = F*
111?\%%’% feF o BPROTEAH R EFRE APMAES - P L2 KR 468 02006 70 15 p Ak
$A1-42F > pITAEERE LD E k5 ﬁ » 1890 # £ & Warren ¥ Brandeis @ ;2 8 3.8 Fh> L {5 0 528
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% 2@ 74 (what is whispered in the closet shall be proclaimed form housetops) &g d > 1% =53 T4
DA REFE SN c AU ﬁ%g‘?' %+ 3 4], (now the right to life has come to mean the right to
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112See http://plato. stanford. edu/entries/privacy/ > 2011 & 9 » 10 p 2R -
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113See Mapp v.Ohio 367 U.S.643 > "All evidence obtained by searches and seizures in violation of the
Federal Constitution is inadmissible in a criminal trial in a state court. Wolf v. Colorado, 338 U.S.
25 , overruled insofar as it holds to the contrary. ;, "in Boyd.v. United States, 116 U.S. 616, 630
(1886), considering the Fourth 4 and Fifth Amendments as running "almost into each other" on the facts
before it, this Court held that the doctrines of those Amendments "apply to all invasions on the part
of the government and its employes of the sanctity of a man’ s home and the privacies of life. It is not
the breaking of his doors, and the rummaging of his drawers, [367 U.S. 643, 647] that constitutes the
essence of the offence; but it is the invasion of his indefeasible right of personal security, personal
liberty and private property --- Breaking into a house and opening boxes and drawers are circumstances
of aggravation; but any forcible and compulsory extortion of a man’ s own testimony or of his private
papers to be used as evidence to convict him of crime or to forfeit his goods, is within the condemnation ---
of those Amendments. ; " ---Specifically dealing with the use of the evidence unconstitutionally seized,
the Court concluded:If letters and private documents can thus be seized and held and used in evidence
against a citizen accused of an offense, the protection of the Fourth Amendment declaring his right to
be secure against such searches and seizures is of no value, and, so far as those thus placed are concerned,
might as well be stricken from the Constitution. The efforts of the courts and their officials to bring
the guilty to punishment, praiseworthy as they are, are not to be aided by the sacrifice of those great
principles established by years of endeavor and suffering which have resulted in their embodiment in
the fundamental law of the land. ,,

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl ?court=US&vol=367&invol=643 > 2011 & 1 * 19 p 2* ¢ -
114See california v. Greenwood 486 U. S. 35(1988) » " The Fourth Amendent does not prohibit the warrantless
search and seizure of garbage left for collection outside the cartilage of a home. Since respondents
voluntarily left their trash for collection in an area particularly suited for public inspection, their
claimed expectation of privacy in the inculpatory items they discarded was not objectively reasonable.
It is common knowledge that plastic garbage bags left along a public street are readily accessible to
animals, children, scavengers, snoops, and other members of the public. Moreover, respondents placed
their refuse at the curb for the express purpose of conveying it to a third party, the trash collector,
who might himself have sorted through it or permitted others, such as the police, to do so. The police
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cannot reasonably be expected to avert their eyes from evidence of criminal activity that could have
been observed by any member of the public. ; >

http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=486&invol=35 > 2011 & 1 * 19 p =R -
115% 2 % #4532 80 » Similarly, we held in California v. Ciraolo, supra, that the police were not required
by the Fourth Amendment to obtain a warrant before conducting surveillance of the respondent’ s fenced
backyard from a private plane flying at an altitude of 1,000 feet.We concluded that the respondent’ s
expectation that his yard was protected from such surveillance was unreasonable because any member of
the public flying in this airspace who glanced down could have seen everything that these officers
observed. |

116See Michigan v. Chesternut 486 U.S.567(1988) » "No bright-line rule applicable to all investigatory
pursuits can be fashioned. Rather, the appropriate test is whether a reasonable man, viewing the particular
police conduct as a whole and within the setting of all of the surrounding circumstances, would have
concluded that the ploice had in some way restrained his liberty so that he was not free to leave. Under
this test, respondent was not seized before he discarded the drug packets. One officer’ s characterization
of the police conduct as a "chase," standing alone, is insufficient to implicate the Fourth Amendment,
since the police conduct - which consisted of a brief acceleration to catch up with respondent, followed
by a short drive alongside him - would not have communicated to the reasonable person an attempt to capture
him or otherwise intrude on his freedom of movement. The record does not reflect that the police activated
a siren or flashers; commanded respondent to halt or displayed any weapons; or operated the car
aggressively to block his course or to control his direction or speed. Thus, the police conduct was not
so intimidating that respondent could reasonably have believed that he was not free to disregard the
police presence and go about his business. The police therefore were not required to have a particularized
and objective basis for suspecting him of criminal activity, in order to pursue him. ;
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http://caselaw. Ip. findlaw. com/scripts/getcase. pl?court=us&vol=486&invol=567 > 2011 & 1 * 19 p & -
117See Terry v.Ohio, "The reasonableness of any particular search and seizure must be assessed in light
of the particular circumstances against the standard of whether a man of reasonable caution is warranted
in believing that the action taken was appropriate. |,

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl?court=us&vol=392&invol=1,2012 & 1 * 23 p & -
118See Schmerber v. California 384 U.S.757(1966)-4: " In view of the substantial interests in privacy
involved, petitioner’ s right to be free of unreasonable searches and seizures applies to the withdrawal
of his blood, but under the facts in this case there was no violation of that right. (a)There was probable
cause for the arrest and the same facts as established probable cause justified the police in requiring
petitioner to submit to a test of his blood-alcohol content. In view of the time required to bring
petitioner to a hospital, the consequences of delay in making a blood test for alcohol, and the time
needed to investigate the accident scene, there was no time to secure a warrant, and the clear indication
that in fact evidence of intoxication would be found rendered the search an appropriate incident of
petitioner’ s arrest. (b)The test chosen to measure petitioner’ s blood-alcohol level was a reasonable one,
since it was an effective means of determining intoxication, imposed virtually no risk, trauma or pain,
and was performed in a reasonable manner by a physician in a hospital. ; -
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120See katz v. U. S.389. U.S.347 (1967) - TMR. JUSTICE HARLAN, concurring. I join the opinion of the Court,
which I read to hold only (a) that an enclosed telephone booth is an area where, like a home, Weeks v.
United States, and unlike a field, Hester v. United States, a person has a constitutionally protected
reasonable expectation of privacy; (b) that electronic as well as physical intrusion into a place that
is in this sense private may constitute a violation of the Fourth Amendment; and (c¢) that the invasion
of a constitutionally protected area by federal authorities is, as the Court has long held, presumptively
unreasonable in the absence of a search warrant. ; °

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl?court=us&vol=389&invol=347 > 2012 & 1 * 29 p & -
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127See U.S. Constitution: Fifth Amendment—- INDICTMENT BY GRAND JURY : "The history of the grand jury
is rooted in the common and civil law, extending back to Athens, pre-Norman England, and the Assize of
Clarendon promulgated by Henry II.The right seems to have been first mentioned in the colonies in the
Charter of Liberties and Privileges of 1683, which was passed by the first assembly permitted to be elected
in the colony of New York. Included from the first in Madison’s introduced draft of the Bill of Rights,
the provision elicited no recorded debate and no opposition. The grand jury is an English institution,
brought to this country by the early colonists and incorporated in the Constitution by the Founders.
There is every reason to believe that our constitutional grand jury was intended to operate substantially
like its English progenitor. The basic purpose of the English grand jury was to provide a fair method
for instituting criminal proceedings against persons believed to have committed crimes. Grand jurors were
selected from the body of the people and their work was not hampered by rigid procedural or evidential
rules. In fact, grand jurors could act on their own knowledge and were free to make their presentments
or indictments on such information as they deemed satisfactory.Despite its broad power to institute
criminal proceedings the grand jury grew in popular favor with the years. It acquired an independence
in England free from control by the Crown or judges. Its adoption in our Constitution as the sole method
for preferring charges in serious criminal cases shows the high place it held as an instrument of justice.
And in this country as in England of old the grand jury has convened as a body of laymen, free from technical
rules, acting in secret, pledged to indict no one because of prejudice and to free no one because of
special favor. ;, http://caselaw. Ip. findlaw. com/data/constitution/amendment05/01. html ,2012 & 2 * 6
PR
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1284 R #:t 30 » "For example, what is a grand jury, how does it work, and what form does its action
have to take in order to provide the proper basis for a criminal trial? Both statutes and judicial
determinations, stretching back to the days of Magna Carta and even before, have helped make the grand
jury what it is. It is obvious that judges must be relied upon if we are to know what is called for on
any particular occasion. The two dozen citizens assembled to determine whether any person should be
subjected to a criminal trial stand in the way of prosecutors and judges who might be inclined to oppress
their fellow citizens. The grand jury can also serve to make officials of government more vigilant and
vigorous in prosecuting and punishing criminals (including those who betray the public trust) than they
might otherwise be. ; > pagellb.

129See U.S. Constitution: Sixth Amendment- RIGHT TO TRTAL BY IMPARTIAL JURY : "By the time the United
States Constitution and the Bill of Rights were drafted and ratified, the institution of trial by jury
was almost universally revered, so revered that its history had been traced back to Magna Carta. The
jury began in the form of a grand or presentment jury with the role of inquest and was started by Frankish
conquerors to discover the King’ s rights. Henry I1 regularized this type of proceeding to establish royal
control over the machinery of justice, first in civil trials and then in criminal trials. Trial by petit
jury was not employed at least until the reign of Henry III, in which the jury was first essentially
a body of witnesses, called for their knowledge of the case; not until the reign of Henry VI did it become
the trier of evidence. It was during the Seventeenth Century that the jury emerged as a safeguard for
the criminally accused. Thus, in the Eighteenth Century, Blackstone could commemorate the institution
as part of a strong and two-fold barrier:-- between the liberties of the people and the prerogative of
the crown because the truth of every accusation--- must be confirmed by the unanimous suffrage of twelve
of his equals and neighbors indifferently chosen and superior to all suspicion. The right was guaranteed
in the constitutions of the original 13 States, was guaranteed in the body of the Constitu tion and in
the Sixth Amendment, and the constitution of every State entering the Union thereafter in one form or
another protected the right to jury trial in criminal cases. Those who emigrated to this country from
England brought with them this great privilege as their birthright and inheritance, as a part of that
admirable common law which had fenced around and interposed barriers on every side against the approaches
of arbitrary power. ;, http://caselaw. lp. findlaw. com/data/constitution/amendment06/04. html#1, 2012 &
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130See HURTADO v. PEOPLE OF STATE OF CALIFORNIA, 110 U.S. 516 (1884) 110 U.S. 516 "The constitution
of the state of California adopted in 1879, in article 1, 8, provides as follows: Offenses heretofore
required to be prosecuted by indictment, shall be prosecuted by information, ‘after examination and

commitment by a magistrate, or by indictment, with or without such examination and commitment, as may
be prescribed by law. A grand jury shall be drawn and summoned at least once a year in each county.’
Various provisions of the Penal Code regulate proceedings before the examining and committing magistrate
in cases of persons arrested and brought before them upon charges of having committed public of fenses.
These require, among other things, that the testimony of the witnesses shall be reduced to writing in
the form of depositions; and section 872 declares that if it-appears from the examination that a public
offense has been committed, and there is sufficient cause to believe the defendant guilty thereof, the
magistrate must indorse on the depositions an order, signed by him, to that effect, describing the general
nature of the offense committed, and ordering that the defendant be held to answer thereto. Section 809
of the Penal Code is as follows: When a defendant has been examined and committed, as provided in section
872 of this Code, it shall be the duty of the district attorney, within thirty days thereafter, to file
in the superior court of the county in which the offense is triable, an information charging the defendant
with such offense. The information shall be in the name of the people of the state of California, and
subscribed by the district attorney, and shall be in form like an indictment for the same

of fense. ---Thereupon the plaintiff in error, by his counsel, objected to the execution of said judgment,
and to any order which the court might make fixing a day for the execution of the same, upon the grounds
that it appeared upon the face of the judgment that the plaintiff in error had never been legally, or
otherwise., indicted or presented by any grand jury, and that he was proceeded against by information
made and filed by the district attorney of the county of Sacramento, after examination and commitment
by a magistrate of the said county; that the said proceedings, as well as the laws and constitution of
California, attempting to authorize them, and the alleged verdict of the jury, and judgment of the said
superior court of said county of Sacramento, were in conflict with and prohibited by the fifth and
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fourteenth articles of amendment of the constitution of the United States, and that they were therefore
void. j http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl?court=us&vol=110&invol=516>012 & 1 * 29 p
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1334 2% #4330 » "Both the indictment and the double jeopardy requirements presuppose the rule of law,
including respect for the various laws that govern how prosecutors and judges conduct themselves. However
important technical requirements and learning have to be, the constitutionalist’ s understanding can help
make it less likely that these privileges and immunities will be converted into snares and delusions. | °
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135See Hurtado v. California 110 U. S. 516 (1884 ) : " The words due process of law in the Fourteenth Amendment
of the Constitution of the United States do not necessarily require an indictment by a grand jury in
a prosecution by a State for murder. The Constitution of California authorizes prosecutions for felonies
by information, after examination and commitment by a magistrate, without indictment by a grand jury,
in the discretion of the legislature. The Penal Code of the State makes provision for an examination
by a magistrate, in the presence of the accused, who isentitled to the aid of counsel. Offences heretofore
required to be prosecuted by indictment shall be prosecuted by information, after examination and
commitment by a magistrate, or by indictment, with or without such examination and commitment, as may
be prescribed by law. A grand jury shall be drawn and summoned at least once a year in each county---;
http://supreme. justia. com/cases/federal/us/110/516/case. html » 2012 & 2 » 6 P 3B o A @A - Hi6 % FIH
MEFHBES M4FED FR2ERFDPLRT > v 3 R LA HEY o A B AL ARAFESRF B ARG
BF A2 gfRp e *mm?wﬁﬁ¢'m%_mmﬁﬁlJﬁiﬂ‘ﬁFﬁ$%ﬁ&@M4%isd%’m
B BB A A R RATDEAE RS ARERIE > BRI R E A N2 Ea TR IOER -
136253101 > % 10 | -

137See Republican Party of Minnesota v. White, 536 U.S. 765, 777 One meaning of impartiality in the
judicial context and of course its root meaning is the lack of bias for or against either party to the
proceeding. Impartiality in this sense assures equal application of the law. That is, it guarantees a
party that the judge who hears his case will apply the law to him in the same way he applies it to any
other party. This is the traditional sense in which the term is used. ; -

http://caselaw. 1p. findlaw. com/scripts/getcase. pl ?court=us&vol=000&invol=01-521 > 2012 & 1 * 22 p 3*
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138See FIRISHCHAK v. HOLDER Osyp FIRISHCHAK, Petitioner, v. Eric H. HOLDER, Jr., Attorney General of
the United States, Respondent.No. 09-2238- Cruz. v. Abbate, 812 F.2d 571, 573, 574 > "assignments need
not be random and can be made for any reason, so long as it is not made in a biased manner “or with
the desire to influence the outcome of the proceedings” |
http://caselaw. findlaw. com/us-Tth-circuit/1555875. html > 2012 # 1 » 29 p 2R o
139 22853 % 62754 2k ~W07Pui4°**"ﬁﬁﬂif#ﬁi* iﬁ K}
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PHEF 2P ETEE REHE 2http://www. judicial. gov. tw/constitutionalcourt/uploadfile/C100/4) »

665. pdf - 2010 & 12 " 11 p 3 & - ¥ %) REPUBLICAN PARTY OF MINNESOTA et al. v. WHITE, CHAIRPERSON,
MINNESOTA BOARD OF JUDICIAL STANDARDS, et al.certiorari to the united states court of appeals for the
eighth circuit. [June 27, 2002], "It is perhaps possible to use the term "impartiality" in the judicial
context (though this is certainly not a common usage) to mean lack of preconception in favor of or against
a particular legal view. This sort of impartiality would be concerned, not with guaranteeing litigants
equal application of the law, but rather with guaranteeing them an equal chance to persuade the court
on the legal points in their case. Impartiality in this sense may well be an interest served by the announce
clause, but it is not a compelling state interest, as strict scrutiny requires.A judge’ s lack of
predisposition regarding the relevant legal issues in a case has never been thought a necessary component
of equal justice, and with good reason. ; -

http://caselaw. 1p. findlaw. con/scripts/getcase. pl?court=us&vol=000&invol=01-521 > 2012 & 2 * 6 p 3
& o

140See Chandler v. Judicial Council - 398 U.S. 74 (1970)-398 U.S. 74, 137, "---until the Council’ s further
order, no cases filed in the district were to be assigned to petitioner, and that, if all the active
judges in the district could not agree upon the division of business and case assignments necessitated
by the order, the Council, acting under 28 U.S.C. § 137, would make such division and assignments as
it deemed proper. ; > http://supreme. justia.com/cases/federal/us/398/74/ > 2012 & 1 * 29 p =R -

141 % 2 http://www. judicial. gov. tw/constitutionalcourt/p03_01. asp?expno=499 > 2011 & 12 * 31 p & -
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14242 #3130 - "Conscientious judges have to resolve these matters, and they must do so pretty much
on a case-by-case basis. Legislatures cannot do much more than provide general rules, especially if the
spirit of the constitutional prohibitions of bills of attainder is to be respected. It should be obvious
that an independent judiciary is required here if popular passions and overly zealous prosecutors are
to be held in check. It should also be obvious that judges should have at their command considerable
instruction in how such matters have been dealt with by their predecessors. This instruction must promote
an awareness of the considerations of fair play and social policy that generally guide judicial
determinations. ; ° pagell6.
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153See U. S. Constitution:Fifth Amendment-DOUBLE JEOPARDY:" The constitutional prohibition against double
jeopardy was designed to protect an individual from being subjected to the hazards of trial and possible
conviction more than-once for an alleged offense. :--The underlying idea, one that is deeply ingrained
in at least the Anglo-American system of jurisprudence, is that the State with all its resources and
power should not be allowed to make repeated attempts to convict an individual for an alleged offense,
thereby subjecting him to embarrassment, expense and ordeal and compelling him to live in a continuing
state of anxiety and insecurity, as well as enhancing the possibility that even though innocent he may
be found guilty. The concept of double jeopardy goes far back in history, but its development was uneven
and its meaning has varied. The English development, under the influence of Coke and Blackstone, came
gradually to mean that a defendant at trial could plead former conviction or former acquittal as a special
plea in bar to defeat the prosecution. In this country, the common-law rule was in some cases limited
to this rule and in other cases extended to bar a new trial even though the former trial had not concluded
in either an acquittal or a conviction. The rule’s elevation to fundamental status by its inclusion in
several state bills of rights following the Revolution continued the differing approaches. Madison’ s
version of the guarantee as introduced in the House of Representatives read: No person shall be subject,
except in cases of impeachment, to more than one punishment or trial for the same offense. Opposition
in the House proceeded on the proposition that the language could be construed to prohibit a second trial
after a successful appeal by a defendant and would therefore either constitute a hazard to the public
by freeing the guilty or, more likely, result in a detriment to defendants because appellate courts would
be loath to reverse convictions if no new trial could follow, but a motion to strike or trial from the
clause failed. As approved by the Senate, however, and accepted by the House for referral to the States,
the present language of the clause was inserted. Throughout most of its history, this clause was binding
only against the Federal Government. In Palko v. Connecticut, the Court rejected an argument that the
Fourteenth Amendment incorporated all the provisions of the first eight Amendments as limitations on
the States and enunciated the due process theory under which most of those Amendments do now apply to
the States. Some guarantees in the Bill of Rights, Justice Cardozo wrote, were so fundamental that they
are of the very essence of the scheme of ordered liberty and neither liberty nor justice would exist
if they were sacrificed. But the double jeopardy clause, like many other procedural rights of defendants,
was not so fundamental; it could be absent and fair trials could still be had. Of course, a defendant’s
due process rights, absent double jeopardy consideration per se, might be violated if the State creat[ed]
a hardship so acute and shocking as to be unendurable, but that was not the case in Palko. In Benton v.
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Maryland, however, ‘the Court concluded that the double jeopardy prohibition ... represents a fundamental
ideal in our constitutional heritage. ...Once it is decided that a particular Bill of Rights guarantee
is ' fundamental to the American scheme of justice,... the same constitutional standards apply against
both the State and Federal Governments. Therefore, the double jeopardy limitation now applies to both
federal and state governments and state rules on double jeopardy, with regard to such matters as when
jeopardy attaches, must be considered in the light of federal standards,

http://caselaw. 1p. findlaw. com/data/constitution/amendment05/02. html, 2012 & 2 * 9 p 2 R o

15442 % #3130 - "Evenmore difficult technical questions are raised in the applica-tion of the Double
Jeopardy guarantee of the Fifth Amendment. Double jeopardy, we have been told, "is the most ancient
procedural guarantee provided by the American Bill of Rights." Even so, many difficult questions remain
to be resolved, usually by Courts, such as when precisely " jeopardy attaches." Thus, we are told, although
the Common Law recognized the pleas of former acquittal and former conviction, which would stand as bars
to another trial on the same charge, the American law has taken a more expansive view of the right here:
even a prior accusation without a verdict can sometimes result in a successful double-jeopardy plea.
Complications extend to questions about whether the crime being charged is indeed the same as an earlier
one that had been charged, especially when the same facts are the basis of the two charges, and about
what the effects are of separate prosecutions for the same crime in State and Federal Courts. ;
pagel15-116.

155See UNITED STATES v. EWELL, 383 U.S. 116 (1966) : "The Fifth Amendment provides that no person shall
"be subject for the same offence to be twice put in jeopardy of life or limb." That clause, designed
to prohibit double jeopardy as well as double punishment, is not properly invoked to bar a second
prosecution unless the "same offence" is involved in both the first and the second trials. The identity
of offenses is, therefore, a recurring issue in double jeopardy cases, but one which we need not face
in this case. Here the Government is not attempting to prosecute a defendant for an allegedly different
offense in the face of an acquittal or an unreversed conviction for another offense arising out of the
same transaction. Nor is there any question here of the Government’ s joining in one indictment more than
one count allegedly charging the same crime. In these circumstances, where the appellees are subject
to a second trial under , is charged does not in any manner expand the number of trials that may be brought
against them. ; > http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=383&invol=116 > 2012
E Q2P B PR
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157See Sealfon v. United States 332 U.S.575(1948) » "---res judicata may be a defense in a second
prosecution. That doctrine applies to criminal as well as civil proceedings (United States v. Oppenheimer,
242 U.S. 85, 87, 69, 3 L. R.A. 516; United States v. De Angelo, 3 Cir., 138 F.2d 466, 468; Harris v.
State, 193 Ga. 109, 17 S.E.2d 573, 147 A.L.R. 991; see Frank v. Mangum, 237 U.S. 309, 334 , 590) and
operates to conclude those matters in issue which the verdict determined though the offenses be different.
See United States v. Adams, 281 U.S. 202, 205, 50 S. Ct. 269. , -

http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=332&invol=575> 2011 & 1 * 19 p 3+ & -
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158See Green v. United States, 355 U.S. 184(1957) » 7355 U.S. 184-188: "The underlying idea, one that is
deeply ingrained in at least the Anglo-American system of jurisprudence, is that the State with all its
resources and power should not be allowed to make repeated attempts to convict an individual for an alleged
offense, thereby subjecting him to embarrassment, expense and ordeal and compelling him to live in a
continuing state of anxiety and insecurity, as well as enhancing the possibility that even though innocent
he may be found guilty. ; -

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl?court=US&vol=355&invol=184 > 2011 & 1 * 19 p & -
1594 A4k X -HEMF > w2 B oL %2 7 > - 52 KA 2009 & 3 7 MK ¥ 212-213 F -
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166See ASHE v. SWENSON , 397 U.S. 436 (1970): "Collateral estoppel is an awkward phrase, but it stands
for an extremely important principle in our adversary system of justice. It means simply that when an
issue of ultimate fact has once been determined by a valid and final judgment, that issue cannot again
be litigated between the same parties in any future lawsuit. Although first developed incivil litigation,
collateral estoppel has been an established rule of federal criminal law at least since this Court’s
decision more than 50 years ago in United States v. Oppenheimer, 242 U.S. 85 (1916). ,,
http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=397&invol=436, 2012 & 3 * 5 p K -
167% 2 #3166 : "It is true that these developments have not been of a constitutional dimension,
and that many of them are permissive and discretionary rather than mandatory. Flexibility in the rules
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governing the structure of civil litigation is appropriate in order to give the parties the opportunity
to shape their own private lawsuits, provided that injustice, harassment, or an undue burden on the courts
does not result. Some flexibility in the structuring of criminal litigation is also desirable and
consistent with our traditions. But the Double Jeopardy Clause stands as a constitutional barrier against
possible tyranny by the overzealous prosecutor. The considerations of justice, economy, and convenience
that have propelled the movement for consolidation of civil cases apply with even greater force in the
criminal context because of the constitutional principle that no man shall be vexed more than once by
trial for the same offense.

168% A2 ¥ 2EH/Hn2IH (£37K) » A F 2 VE L3207 1994297 £379% > % 1 F
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174See U. S. Constitution: Fifth Amendment SELF-INCRIMINATION: "Source of this clause was the maxim nemo
tenetur seipsum accusare, that no man is bound to accuse himself.The maxim is but one aspect of two
different systems of law enforcement which competed in England for acceptance; the accusatorial and the
inquisitorial. In the accusatorial system, which predated the reign of Henry II but was expanded and
extended by him, first the community and then the state by grand and petit juries proceeded against alleged
wrongdoers through the examination of others, and in the early years through examination of the defendant
as well. The inquisitorial system, which developed in the ecclesiastical courts, compelled the alleged
wrongdoer to affirm his culpability through the use of the oath ex officio.Under the oath,an official
had the power to make a person before him take an oath to tell the truth to the full extent of his knowledge
as to all matters about which he would be questioned;before administration of the oath the person was
not advised of the nature of the charges against him, or whether he was accused of crime, and was also
not informed of the nature of the questions to be asked. | ,

http://caselaw. Ip. findlaw. con/data/constitution/amendment05/07. html#1, 2012 & 2 » 6 p 3+ B o
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175See Bram v. United States, 168 U.S.532(1897) : "this confession must be voluntary, and without
compulsion; for our law in this differs from the civil law; that it will not force any man to accuse
himself; and in this we do certainly follow the law of nature, which commands every man to endeavor his
own preservation; and therefore pain and force may compel men to confess what is not the truth of facts,
and consequently such extorted confessions are not to be depended on. ***In Hawkins’ Pleas of the Crown
(6th Ed., by Leach, published in 1787, bk. 2, c. 31) it is said: And where a person upon his arraign
ment actually confesses he is guilty, or unadvisedly discloses the special manner of the fact, supposing
that it doth not amount to felony where it doth, yet the judges, upon probable circumstances, that such
confession may proceed from fear, menace, or duress, or from weakness or ignorance, may refuse to record
such confession, and suffer the party to plead not guilty. ; °

http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=168&invol=532 > 2011 & 1 * 19 p & -
176 % 8 5 #6325 > % 156 F
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179See GRIFFIN v. CALIFORNIA, 380 U.S. 609 (1965) - " Comment to the jury by a prosecutor in a state
criminal trial upon a defendant’s failure to testify as to matters which he can reasonably be expected
to deny or explain because of facts within his knowledge or by the court that the defendant’ s silence
under those circumstances evidences guilt violates the Self-Incrimination Clause of the Fifth Amendment
of the Federal Constitution as made applicable to the States by the Fourteenth » "As to any evidence or
facts against him which the defendant can reasonably be expected to deny or explain because of facts
within his knowledge, if he does not testify or if, though he does testify, he fails to deny or explain
such evidence, the jury may take that failure into consideration as tending to indicate the truth of
such evidence and as indicating that among the inferences that may be reasonably drawn therefrom those
unfavorable to the defendant are It added, however, that no such inference could be drawn as to evidence
respecting which he had no knowledge It stated that failure of a defendant to deny or explain the evidence
of which he had knowledge does not create a presumption of guilt nor by itself warrant an inference of
guilt nor relieve the prosecution of any of its burden of proof. |

,http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl?court=us&vol=380&invol=609 - 2012 # 2 * 6 p &' -
180See MIRANDA v. ARIZONA, 384 U.S. 436 (1966) 384 U.S. 436 » "---Today, then, there can be no doubt that
the Fifth Amendment privilege is available outside of criminal court proceedings and serves to protect
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undermine the individual’ s will to resist and to compel him

to speak where he would not otherwise do so freely. ) '™ -
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Vi
persons in all settings in which their freedom of action is curtailed in any significant way from being

compelled to incriminate themselves. We have concluded that without proper safeguards the process of
in-custody interrogation of persons suspected or accused of crime contains inherently compelling
would not otherwise do so freely

pressures which work to undermine the individual’s will to resist and to compel him to speak where he

181See GRIFFIN v. CALIFORNIA, 380 U.S. 609 (1965)

In order to combat these pressures and to permit a full opportunity
to exercise the privilege against self-incrimination, the accused must be adequately and effectively
apprised of his rights and the exercise of those rights must be fully honored. ; -

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl ?court=us&vol=384&invol=436 > 2012 & 1 * 29 p 2* I

. ) g
"Comment to the jury by a prosecutor in a state criminal
trial upon a defendant’s failure to testify as to matters which he can reasonably be expected to deny
or explain because of facts within his knowledge or by the court that the defendant’ s silence under those
circumstances evidences guilt violates the Self-Incrimination Clause of the Fifth Amendment of the
Federal Constitution as made applicable to the States by the Fourteenth. ; -

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl?court=us&vol=380&invol=609 > 2012 & 1 * 29 p 2* K
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183See United States federal criminal evidence law : "The Federal Rules outline the procedure for
conducting federal criminal trials. Similarly, states have their own codes of criminal procedure of which
many closely model the Federal Rules. The Federal Rules incorporate and expound upon all guarantees
included within the U.S. Constitution’s Bill of Rights. A few of the rights guaranteed to criminal
defendants by the Constitution include the guarantees of due process and equal protection under the laws,
the right to have legal counsel present, the right to confront witnesses, the right to a jury trial,
and the right to not testify against oneself. While state constitutions and procedural rules may increase
the protection afforded to criminal defendants, they may not offer less protection than that guaranteed
by the U.S. Constitution. |
http://criminal. findlaw. com/criminal-procedure/law-of-criminal-evidence-background. html » 2012 & 2 *
6 p 3R o
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186See U.S. Constitution: Sixth Amendment— RIGHT TO A SPEEDY AND PUBLIC TRIAL : "The right to a speedy
trial may be derived from a provision of Magna Carta and it was a right so interpreted by Coke. Much
the same language was incorporated into the Virginia Declaration of Rights of 1776 and from there into
the Sixth Amendment. Unlike other provisions of the Amendment, this guarantee can be attributable to
reasons which have to do with the rights of and infliction of harms to both defendants and society. The
provision is an important safeguard to prevent undue and oppressive incarceration prior to trial, to
minimize anxiety and concern accompanying public accusation and to limit the possibility that long delay
will impair the ability of an accused to defend himself. The passage of time alone may lead to the loss
of witnesses through death or other reasons and the blurring of memories of available witnesses. But
on the other hand, there is a societal interest in providing a speedy trial which exists separate from
and at times in opposition to the interests of the accused.Persons in jail must be supported at
considerable public expense and often families must be assisted as well. Persons free in the community
may commit other crimes, may be tempted over a lengthening period of time to jump bail, and may be able
to use the backlog of cases to engage in plea bargaining for charges or sentences which do not give society
justice. And delay often retards the deterrent and rehabilitative effects of the criminal law. Because
the guarantee of a speedy trial is one of the most basic rights preserved by our Constitution, it is
one of those fundamental liberties embodied in the Bill of Rights which the due process clause of the
Fourteenth Amendment makes applicable to the States.The protection afforded by this guarantee is
activated only when a criminal prosecution has begun and extends only to those persons who have been
accused in the course of that prosecution. Invocation of the right need not await indictment, information,
or other formal charge but begins with the actual restraints imposed by arrest if those restraints precede
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the formal preferring of charges. Possible prejudice that may result from delays between the time
government discovers sufficient evidence to proceed against a suspect and the time of instituting those
proceedings is guarded against by statutes of limitation, which represent a legislative judgment with
regard to permissible periods of delay. In two cases, the Court held that the speedy trial guarantee had
been violated by States which preferred criminal charges against persons who were already incarcerated
in prisons of other jurisdictions following convictions on other charges when those States ignored the
defendants requests to be given prompt trials and made no effort through requests to prison authorities
to obtain custody of the prisoners for purposes of trial. ‘A state practice permitting the prosecutor
to take nolle prosequi with leave, which discharged the accused from custody but left him subject at
any time thereafter to prosecution at the discretion of the prosecutor; the statute of limitations being
tolled, was condemned as violative of the guarantee. ;,

http://caselaw. 1p. findlaw. con/data/constitution/amendment06/02. html#4, 2012 & 2 * 6 p 3+ B o
1874 2% #1330 > "A good place to begin with any inventory of predecessors to the Bill of Rights is
Magna Carta, the Great Charter exacted from King John in 1215 by the barons at Runnymede" sword in hand."
This charter revised on several occasions during subsequent reigns stands for an affirmation of the
principle that even the King is bound by the law of the land. It is obvious that a number of rights,
especially with respect to property, were already familiar enough to be invoked in 1215. This particular
charter was preceded by such instruments as the Constitutions of Clarendon. The fourth version of Magna
Carat, issued in 1225 during the reign of Henry III, is said to be still the law of England, except as
it has been repealed. We are told that "it now stands on the statute books of common law jurisdiction
[as] a sober, practical, and highly technical document." ; : page35-36.

188See BARKER v. WINGO, 407 U.S. 514 (1972) 407 U.S. 514 » "The right to a speedy trial is generically
different from any of the other rights enshrined in the Constitution for the protection of the accused.
In addition to the general concern that all accused persons be treated according to decent and fair
procedures, there is a societal interest in providing a speedy trial which exists separate from, and
at times in opposition to, the interests of the accused. The inability of courts to provide a prompt
trial has contributed to a large backlog of cases in urban courts which, among other things, enables
defendants to negotiate more effectively for pleas of guilty to lesser offenses and otherwise manipulate
the system. Inaddition, persons released on bond for lengthy periods awaiting trial have an opportunity

-93.



fr g ERBAEEAE A A AR

RORERE R o FAL ¢
P BRI A ST N FrC e I ARV R

g
>
k=
=
8
(&
&
R
\ W&

A BRI AL o Fla P ERLAE o LAl

T A RERL LR F 2wk P o & United States v.

Ewell™% @ T ani » FlaZ2d a2 8@ T2 anlkis

to commit other crimes. It must be of little comfort to the residents of Christian County, Kentucky,
to know that Barker was at large on bail for over four years while accused of a vicious and brutal murder
of which he was ultimately convicted. Moreover, the longer an accused is free awaiting trial, the more
tempting becomes his opportunity to jump bail and escape. Finally, delay between arrest and punishment
may have a detrimental effect on rehabilitation. ; °

http://caselaw. 1p. findlaw. com/scripts/getcase. pl ?navby=case&court=US&vol=407&page=514 > 2012 & 1 * 29
p ;‘—g— F\:E °

189SeeUNITED STATES v. EWELL, 383 U.S. 116 (1966) ,383 U.S. 116 » "The right to a speedy trial depends
upon all the circumstances of the case, including the effect upon the rights of the accused and the rights
of society. Since the only important interval of time occurred as a result of the Seventh Circuit’s
decision in an unrelated case, the substantial interval between the original and subsequent indictments
does not of itself violate the Sixth Amendment’ s guarantee. When a defendant obtains a reversal of a
prior, unsatisfied conviction he may be retried in the normal course of events:-. ;| > ¥ & &4 4 &4
ST A RplLEAE L2 E o

http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=383&invol=116 > 2012 & 2 * 6 p 2* %" -
190 % L 4%412°% > Barker v. Wingo (} ) - @ F X angs S o)z - > 2@ F23E-2009&107 1p > %
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193See U.S. v.Marion, 404 U.S.307 (1971) - TAppellees, claiming that the Government had known of the
crimes with which they were charged, the circumstances of the crimes, and appellees’ identities for over
three years before they were indicted, moved to dismiss on the ground that the indictment was returned
"an unreasonably oppressive and unjustifiable time after the alleged offenses," and that the delay
deprived them of rights to due process of law and a speedy trial as secured by the Fifth and Sixth
Amendments. | >

http://caselaw. 1p. findlaw. com/scripts/getcase. pl ?navby=case&court=us&vol=404&invol=307 » 2011 & 1 *
19 p ;’L e o
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194See Doggett v.U.S.505 U.S. 647,112 S.Ct. 2686 (1992) - TThe delay between Doggett’s indictment and
arrest violated his right to a speedy trial. His claim meets the criteria for evaluating speedy trial
claims. First, the extraordinary 1/2-year lag between his indictment and arrest clearly suffices to
trigger the speedy trial enquiry. Second, the Government was to-blame for the delay. The District Court’s
finding that the Government was negligent in pursuing Doggett should be viewed with considerable deference,
and neither the Government nor the record provides any reason to reject that finding. Third, Doggett
asserted in due course his right to a speedy trial. The courts below found that he did not know of his
indictment before his arrest, and, in the factual basis supporting his guilty plea, the Government
essentially conceded this point. Finally, the negligent delay between Doggett’ s indictment and arrest
presumptively prejudiced his ability to prepare an adequate defense. The Government errs in arguing that
the Speedy Trial Clause does not significantly protect a defendant’ s interest in fair adjudication. Nor
does Doggett’ s failure to cite any specifically demonstrable prejudice doom his claim, since excessive
delay can compromise a trial’ s reliability in unidentifiable ways. Presumptive prejudice is part of the
mix of relevant Barker factors, and increases in importance with the length of the delay.Here, the
Government’ s egregious persistence in failing to prosecute Doggett is sufficient to warrant granting
relief. The negligence caused delay six times as long as that generally deemed sufficient to trigger
judicial review, and the presumption of prejudice is neither extenuated, as by Doggett’ s acquiescence,
nor persuasively rebutted. ; -

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl?court=us&vol=505&invol=647 > 2012 & 1 * 29 p 3+ & -
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195See U. S.v Lovasco, 431 U.S.783 (1977) - TMore than 18 months after federal criminal offenses were
alleged to have occurred, respondent was indicated for committing them. Beyond an investigative report
made a month after the crimes were committed, little additional information was developed in the following
17 months. Claiming that the preindictment delay, during which material defense testimony had been lost,
deprived him of due process, respondent moved to dismiss the indictment. The District Court, which found
that the delay had not been explained or justified and was unnecessary and prejudicial to respondent,
granted the motion to dismiss. The Court of Appeals affirmed, concluding that the delay, which it found
was solely attributable to the Government’ s hope that other participants in the crime would be discovered,
was unjustified. Held: The Court of Appeals erred in affirming the District Court’s dismissal of the

indictment. | > http://caselaw. Ip. findlaw. con/scripts/getcase. pl ?court=us&vol=431&invol=783 > 2012 & 1
129 p R e
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196See Strunk v. U. S. 412 U. S. 434(1973), " The Court of Appeals stated that the 10-month delay which occurred
was "unusual and called for explanation as well as justification," The Government responded that
petitioner had, after receiving the proper warnings, freely admitted his guilt to an FBI agent while
incarcerated in the Nebraska Penitentiary, and had stated that he intended to demand a speedy trial under
Fed. Rule Crim. Proc.The Government claimed that it had postponed prosecution because of petitioner’ s
reference to Rule, and consequently, that a large portion of the delay which ensued was attributable to
petitioner. The Court of Appeals regarded this explanation as tenuous; it also rejected the lack of staff
personnel in the United States Attorney’ s Office as a justification for the delay. The entire course
of events from the time of arrest through the Court of Appeals plainly placed the Government on notice
that the speedy trial issue was being preserved by the accused and would be pressed, as indeed it has
been. |,

http://caselaw. 1p. findlaw. com/scripts/getcase. pl ?navby=search&friend=public&court=US&case=/us/412/4
34.html, 2012 &# 1 * 22 p 3R -
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199See RIGHT TO A SPEEDY AND PUBLIC TRIAL - "Speedy Trial Source and Rationale -The right to a speedy
trial may be derived from a provision of Magna Carta and it was a right so interpreted by Coke. Much
the same language was incorporated into the Virginia Declaration of Rights of 1776 and from there into
the Sixth Amendment. Unlike other provisions of the Amendment, this guarantee can be attributable to
reasons which have to do with the rights of and infliction of harms to both defendants and society. The
provision is an important safeguard to prevent undue and oppressive incarceration prior to trial, to
minimize anxiety and concern accompanying public accusation and to limit the possibility that long delay
will impair the ability of an accused to defend himself. The passage of time alone may lead to the loss
of witnesses through death or other reasons and the blurring of memories of available witnesses. But
on the other hand, there is a societal interest in providing a speedy trial which exists separate from
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and at times in opposition to the interests of the accused.Persons in jail must be supported at
considerable public expense and often families must be assisted as well. Persons free in the community
may commit other crimes, may be tempted over a lengthening period of time to jump bail, and may be able
to use the backlog of cases to engage in plea bargaining for charges or sentences which do not give society
justice. And delay often retards the deterrent and rehabilitative effects of the criminal law. ; >
http://caselaw. 1p. findlaw. com/data/constitution/amendment06/02. html > 2012 & 1 * 29 p 3+ &
2004 L grci2dles w2y R P PR FEF B MBI ARRIERFL AL Wﬂz’f—‘ ,
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202See The Right to Counsel: "The primary object of theconstitutional provision in question was to prevent
depositions of ex parte affidavits-:-being used against the prisoner in lieu of a personal examination
and cross- examination of the witness in which the accused has an opportunity not only of testing the
recollection and sifting the conscience of the witness, but of compelling him to stand face to face with
the jury in order that they may look at him, and judge by his demeanor upon the stand and the manner
in which he gives his testimony whether he is worthy of belief The right of confrontation is one of the
fundamental guarantees of life and liberty---long deemed so essential for the due protection of life and
liberty that it is guarded against legislative and judicial action by provisions in the Constitution
of the United States and in the constitutions of most if not of all the States composing the Union. Before
1965, when the Court held the right to be protected against state abridgment, it had little need to clarify
the relationship between the right of confrontation and the hearsay rule, inasmuch as its supervisory
powers over the inferior federal courts permitted it to control the admission of hearsay on this basis.
Thus, on the basis of the Confrontation Clause, it had concluded that evidence given at a preliminary
hearing could not be used at the trial if the absence of the witness was attributable to the negligence
of the prosecution, but that 1f a witness absence had been procured by the defendant, testimony given at
a previous trial on a different indictment could be used at the subsequent trial. It had also recognized
the admissibility of dying declarations and of testimony given at a former trial by a witness since
deceased. The prosecution was not permitted to use a judgment of conviction against other defendants on
charges of theft in order to prove that the property found in the possession of defendant now on trial
was stolen. |, http://criminal. findlaw. com/criminal-rights/the-right-to-counsel. html, 2012 & 2 * 6 p
o

203 HEEF > A2 PBFERNLFBR-F- EB2F A P LEEY 1148 2004 & 11 2 R %
153-154 F -

204See Pointer v. Texas, 380 U.S. 400 (1965): " ---constitutional confrontation rule is to give a defendant
charged with crime an opportunity to cross-examine the witnesses against him. This Court has recognized
the admissibility against an accused of dying declarations, and of testimony of a deceased witness who
has testified at a former trial. Nothing we hold here is to the contrary. The case before us would be
quite a different one had Phillips’ statement been taken at a full-fledged hearing at which petitioner
had been represented by counsel who had been given a complete and adequate opportunity to cross-examine. |,
http://supreme. justia. com/cases/federal/us/380/400/case. html1#403, 2012 & 2 * 28 p & -
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209See Coy v. Towa, 487 U.S. 1012(1988 ), " The Confrontation Clause by its words provides a criminal defendant
the right to "confront" face-to-face the witnesses giving evidence against him at trial. That core
guarantee serves the general perception that confrontation is essential to fairness, and helps to ensure
the integrity of the factfinding process by making it more difficult for witnesses to lie.Appellant’ s
right to face-to-face confrontation was violated since the screen,at issue enabled the complaining
witnesses to avoid viewing appellant as they gave their testimony. There is no merit to the State's
assertion that its statute creates a presumption of trauma to victims of sexual abuse that outweighs
appellant’ s right to confrontation. Even if an exception to this core right can be made, it would have
to be based on something more than the type of generalized finding asserted here. ;,

http://caselaw. 1p. findlaw. con/cgi-bin/getcase. pl?court=us&vol=487&invol=1012, 2012 & 1 * 22 p 3k -
210See Maryland v. Craig (89-478), 497 U.S. 836 (1990) > ---The expert testimony in each case suggested
that each child would have some or considerable difficulty in testifying in Craig’ s presence. For example,
as to one child, the expert said that what ‘ would cause him the most anxiety would be to testify in front
of Mrs. Craig....The child wouldn’ t be able to comnmunicate effectively.As to another, an expert said
she would probably stop talking and she would withdraw and curl up.With respect to two others, the
testimony was that one would ‘ become highly agitated, that he may refuse to talk or if he did talk, that
he would choose his subject regardless of the questions’ while the other would ‘ become extremely timid
and unwilling to talk.’ Craig objected to the use of the procedure on Confrontation Clause grounds, but
the trial court rejected that contention, concluding that although the statute , takes away the right
of the defendant to be face to face with his or her accuser, the defendant retains the essence of the
right of confrontation, including the right to observe, cross-examine, and have the jury view the demeanor
of the witness. The trial court further found that, based upon the evidence presented ... the testimony
of each of these children ina courtroomwill result in each child suffering serious emotional distress...
such that each of these children cannot reasonably communicate. The trial court then found Brooke and
three other children competent to testify and accordingly permitted them to testify against Craig via
the one-way closed circuit television procedure. The jury convicted Craig on all counts, and the Maryland
Court of Special Appeals affirmed the convictions. ; °

http://www. law. cornell. edu/supct/html/89-478. Z0. html » 2012 & 1 * 29 p 2R -
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212See Dutton v. Evans, 400 U. S. 74,89 (1970) > TMR. JUSTICE HARLAN concluded. that exceptions to the rule
against hearsay must be evaluated, not by the Confrontation Clause (which is not designed to cope with
the many factors involved in passing on evidentiary rules), but by the due process standards of the Fifth
and Fourteenth Amendments. Thus evaluated, the Georgia statute is constitutional as applied in this case
since the out-of-court declaration against interest involved here evinces some likelihood of
trustworthiness and its exclusion from evidence is therefore not essential to a fair trial. ; -

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl ?navby=case&court=us&vol=400&invol=74 > 2012 & 1 * 29
PR
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213See Alford v. U.S. 282.U.S. 687 (1931) - FlIn the course of the trial the government called as a witness
a former employee of petitioner. On direct examination he gave damaging testimony with respect to various
transactions of accused, including conversations with- the witness when others were not present, and
statement of accused to salesmen under his direction, whom the: witness did not identify. ; -
http://caselaw. Ip. findlaw. con/cgi-bin/getcase. pl?court=us&vol=282&invol=687 > 2012 & 1 * 29 p 3=k -
214See Olden v. Kentucky, 488 U.S. 227 (1988) »  "The trial court granted the prosecutor’ s motion to keep
such evidence from the jury and sustained the prosecutor’s objection when the defense attempted to
cross—examine Matthews about the matter after she had testified that she was living with her mother.
The jury acquitted Harris of all charges and found petitioner guilty only of forcible sodomy. On appeal,
petitioner claimed, inter alia, that the court’s failure toallow him to impeach Matthews’ testimony
deprived him of his Sixth Amendment right to confront the witnesses against him. The Court of Appeals
of Kentucky upheld the conviction. While acknowledging the relevance of the testimony, it found that
the probative value of the evidence was outweighed by the possibility of prejudice against Matthews that
might result from revealing her interracial relationship to the jury. ; -

http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=488&invol=227 > 2012 & 1 * 29 p 3+ & -
215See Davis v.Alaska, 415 U.S. 308 (1974) » TThe trial court’s order was based on state provisions
protecting the anonymity of juvenile offenders. The Alaska Supreme Court affirmed. Petitioner was denied
his right of confrontation of witnesses under the Sixth and Fourteenth Amendments. The defense was entitled
to attempt to show that Green was biased because of his vulnerable status as a probationer and his concern
that he might be a suspect in the burglary charged against petitioner, and limiting the cross-examination
of Green precluded the defense from showing his possible bias. Petitioner’s right of confrontation is
paramount to the State’ s policy of protecting juvenile offenders and any temporary embarrassment to Green
by disclosure of his juvenile court record and probation status is outweighed by petitioner’ s right
effectively to cross-examine a witness. ; °

http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl ?navby=case&court=us&vol=415&invol=308 » 2012 & 1 *
29 p 3’3 e o
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218See Washington v. Texas, 388 U.S.14 (1967) » ' The right under the Sixth Amendment of a defendant in
a criminal case to have compulsory process for obtaining witnesses in his favor applies to the States
through the Fourteenth Amendment. The State arbitrarily denied petitioner the right to have the material
testimony for him of a witness concerning events which that witness observed and thus denied him the
right to have compulsory process for obtaining witnesses in his favor. | >

http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=388&invol=14 > 2012 & 1 * 29 p P o
219See U.S v. Nixon ,418 U.S. 683 (1974) - "No case of the Court, however, has extended this high degree
of deference to a President’ s generalized interest in confidentiality. Nowhere in the Constitution, as
we have noted earlier, is there any explicit reference to a privilege of confidentiality, yet to the
extent this interest relates to the effective discharge of a President’s powers, it is constitutionally
based. The right to the production of all evidence at a criminal trial similarly has constitutional
dimensions. The Sixth Amendment explicitly confers upon every defendant in a criminal trial the right
to be confronted with the witnesses against him and to have compulsory process for obtaining witnesses
in his favor. Moreover, the Fifth Amendment also guarantees that no person shall be deprived of liberty
without due process of law. It is the manifest duty of the courts to vindicate those guarantees, and
to accomplish that it is essential that all relevant and admissible evidence be produced. ; -
http://caselaw. 1p. findlaw. con/scripts/getcase. pl?court=us&vol=418&invol=683 - 2012 & 1 * 29 p 3k -
2205983 % 62T 53 0 2 WA 2 1=t 1974 # £44F United States v. Nixon %k #7i¥ = 2 —'I Ao A%
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221See Pennsylvania v. Ritchie, 480 U. S. 39,58 (1986) , The court vacated the conviction and remanded for
further proceedings to determine whether a new trial should be granted. On the State’s appeal, the
Pennsylvania Supreme Court held that, by denying access to the CYS file, the trial court order had violated
both the Confrontation and the Compulsory Process Clauses of the Sixth Amendment, and that the conviction
must be vacated and the case remanded to determine if a new trial was necessary. The court concluded
that defense counsel was entitled to review the entire file for any useful evidence. |,
http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=480&invol=39, 2012 & 1 * 23 p K -
222See Roviarov. U.S.353 U.S.53 (1957) , MWhere disclosure of an informer’ s identity, or of the contents
of his communication, is relevant and helpful to the defense of an accused, or is essential to a fair
trial, the Government’ s privilege towithhold disclosure of the informer’ s identity must give way. However,
no fixed rule is justifiable. The public interest in protecting the flow of information to the Government
must be balanced against the individual’ s right to prepare his defense. Whether nondisclosure is erroneous
depends on the particular circumstances of each case, taking into consideration the crime charged, the
possible defenses, the possible significance of the informer’ s testimony, and other relevant factors. ; -
http://caselaw. 1p. findlaw. com/cgi-bin/getcase. pl ?court=us&vol=353&invol=53 > 2012 & 1 * 29 p = F* -
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225See U.S. Constitution: Sixth Amendment- ASSISTANCE OF COUNSEL: " Neither in the Congress which proposed
what became the Sixth Amendment guarantee that the accused is to have the assistance of counsel nor in
the state ratifying conventions is there any indication of the understanding associated with the language
employed. The development of the common-law principle in England had denied to anyone charged with a
felony the right to retain counsel, while the right was afforded in misdemeanor cases, a rule ameliorated
in practice, however, by the judicial practice of allowing counsel to argue points of law and then
generously interpreting the limits of legal questions.The colonial and early state practice in this
country was varied, ranging from the existent English practice to appointment of counsel in a few States
where needed counsel could not be retained. Contemporaneously with the proposal and ratification of the
Sixth Amendment, Congress enacted two statutory provisions which seemed to indicate an understanding that
the guarantee was limited to assuring that a person wishing and able to afford counsel would not be denied
that right. It was not until the 1930’ s that the Supreme Court began expanding the clause to its present
scope. The expansion began in Powell v. Alabama, in which the Court set aside the convictions of eight
black youths sentenced to death in a hastily carried-out trial without benefit of counsel.Due process,
Justice Sutherland said for the Court, always requires the observance of certain fundamental personal
rights associated with a hearing, and '’ the right to the aid of counsel is of this fundamental
character. This observation was about the right to retain counsel of one’ s choice and at one’ s expense,
and included an eloquent statement of the necessity of counsel. The right to be heard would be, in many
cases, of little avail if it did not comprehend the right to be heard by counsel.Even the intelligent
and educated layman has small and sometimes no skill in the science of law. If charged with crimes, he
is incapable, generally, of determining for himself whether the indictment is good or bad. He is unfamiliar
with the rules of evidence. Left without the aid of counsel he may be put on trial without a proper charge,
and convicted upon incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible.
He lacks both the skill and knowledge adequately to prepare his defense, even though he have a perfect
one. He requires the guiding hand of counsel at every step in the proceedings against him. Without it,
though he be not guilty, he f aces the danger of conviction because he does not know how to establish
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his innocence. ;, http://caselaw. 1p. findlaw. com/data/constitution/amendment06/10. html#2, 2012 & 2 *
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226% L3 453130 » " If the Bill of Rights was indeed less controversial than the Constitution, one might
again wonder, why was there not a bill of rights provided by the Federal Convention with the original
text of the Constitution it produced in 17877 One obvious answer is that the Convention was too busy
devising what almost all of the delegates believed was needed in fundamental constitutional reform to
take time also to devise what was not perceived by most of them to be needed. Besides, as we have seen,
a bill of rights was regarded by many of the delegates to the Federal Convention as doing little more
than reaffirming rights long secured and daily being exercised all over the Country. ; , pagebl.
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227See Gideon v. Wainwright, 372 U. S. 335(1963), "Charged in a Florida State Court with a noncapital felony,
petitioner appeared without funds and without counsel and asked the Court to appoint counsel for him;
but this was denied on the ground that the state law permitted appointment of counsel for indigent
defendants in capital cases only. ; °

http://caselaw. 1p. findlaw. con/cgi-bin/getcase. pl?court=us&vol=372&invol=335, 2012 & 1 * 23 p 3+ &' -
228See Scott V.I1linois, 440 U.S.367 (1979) , ---that not every indigent defendant accused in a state
criminal prosecution was entitled to appointment of counsel. |,

http://caselaw. 1p. findlaw. con/scripts/getcase. pl?court=us&vol=440&invol=367, 2012 & 1 * 23 p 3k -
229See Arizona v.Roberson, 384 U.S. 436 (1988) , that a suspect who has "expressed his desire to deal
with the police only through counsel is not subject to further interrogation by the authorities until
counsel has been made available to him, unless the accused himself initiates further communication." |
http://caselaw. 1p. findlaw. com/scripts/getcase. pl?court=us&vol=486&invol=675 > 2012 & 1 * 23 p & -
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233See POWELL v. STATE OF ALA., 287 U.S. 45 (1932)- Chief Justice Anderson thought : " In this court the
judgments are assailed upon the grounds that the defendants, and each of them, were denied due process
of law and the equal protection of the laws, in contravention of the Fourteenth Amendment, specifically
as follows:(1)They were not given a fair, impartial, and deliberate trial;(2)they were denied the right
of counsel, with the accustomed incidents of consultation and opportunity of preparation for trial;
and(3)they were tried before juries from which qualified members of their own race were systematically
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excluded. These questions were properly raised and saved in the courts below. The only one of the
assignments which we shall consider is the second, in respect of the denial of counsel;and it becomes
unnecessary to discuss the facts of the case or the circumstances surrounding the prosecution except
in so far as they reflect light upon that question. ;,
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236See U.S. Constitution: Fifth Amendment-DUE PROCESS: "It is now the settled doctrine of this Court
that the Due Process Clause embodies a system of rights based on moral principles so deeply imbedded
in the traditions and feelings of our people as to be deemed fundamental to a civilized society as conceived
by our whole history. The content of due process is a historical product that traces all the way back
to chapter 39 of Magna Carta, in which King John promised that no free man shall be taken or imprisoned
or disseized or exiled or in any way destroyed, nor will we go upon him nor send upon him, except by
the lawful judgment of his peers or by the law of the land. The phrase due process of law first appeared
in a statutory rendition of this chapter in 1354.No man of what state or condition he be, shall be put
out of his lands or tenements nor taken, nor disinherited, nor put to death, without he be brought to
answer by due process of law. Though Magna Carta was in essence the result of a struggle over interest
between the King and his barons, this particular clause over time transcended any such limitation of
scope, and throughout the fourteenth century par liamentary interpretation expanded far beyond the
intention of any of its drafters. ;,

http://caselaw. 1p. findlaw. com/data/constitution/amendment05/11. html » 2012 & 2 # 6 p R °
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# A ;% (Human Right Act (HRA) in 2000) 4 @ :iE @ &3% 2
78 Feap WiEE o & McGonnell v.UK ( Application

\

237% 2 % #3236, "Standing by itself, the phrase due process would seem to refer solely and simply
to procedure, to process in court, and therefore to be so limited that due process of law would be what
the legislative branch enacted it to be. But that is not the interpretation which has been placed on
the term. It is manifest that it was not left to the legislative power to enact any process which might
be devised. The article is a restraint on the legislative as well as on the executive and judicial powers
of the government, and cannot be so construed as to leave congress free to make any process due process
of lawby itsmere will. All persons within the territory of the United States are entitled to its protection,
including corporations, aliens, and presumptively citizens seeking readmission to the United States,
but States as such are not so entitled.
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242See SOLESBEE v. BALKCOM, 339 U.S. 9(1950): "Where a state policy is against execution of a condemned
convict who has become insane after conviction and sentence, it is not a denial of due process under
the Fourteenth Amendment to vest discretionary authority in the Governor (aided by physicians) to
determine whether a condemned convict has become insane after sentence and, if so, whether he should
be committed to an insane asylum - even though the Governor’ s decision is not subject to judicial review
and the statute makes no provision for an adversary hearing at which the convict may appear in person
or by counsel or through friends and cross-examine witnesses and offer evidence. --- Does the Due Process
Clause then bar a State from executing a man under sentence of death while insane? It is now the settled
doctrine of this Court that the Due Process Clause embodies a system of rights based on moral principles
so deeply embedded in the traditions and feelings of our people as to be deemed fundamental to a civilized
society as conceived by our whole history. Due process is that which comports with the deepest notions
of what is fair and right and just. The more fundamental the beliefs are the less likely they are to
be explicitly stated. But respect for them is of the very essence of the Due Process Clause. In enforcing
them this Court does not translate personal views into constitutional limitations. In applying such a
large, untechnical concept as due process, the Court enforces those permanent and pervasive feelings of
our society as to which there is compelling evidence of the kind relevant to judgments on social
institutions. | ,
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