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A Study On The Relevant Contents Of
The Best ‘Interests 0f The Minor Child—

Focus On The Parents Exercising Their Rights And Assuming
Their Duties In Regard To Their Minor Child
After Petitioning The Court For

A Juridical Decree Of Divorce
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"Declaration of the Rights of the Child, G.A.Res.1386 (XIV), Preamble,U.N.Doc.
A/RES/1386(XIV)(Nov.20,1959) : " The child shall enjoy special protection, and shall be given
opportunities and facilities, by law and by other means, to enable him to develop physically, mentally,
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morally, spiritually and socially.in a healthy and normal-manner and in conditions of freedom and dignity.
In the enactment of laws for this purpese, the best interests of the child shall be the paramount
consideration. | > available at :
http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NRO0/142/09/IMG/NR014209.pdf?OpenElement ;
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$Convention on the Rights of the Child, G.A.Res/44/25,art.3, U.N.Doc.A/Res/44/25(Nov.20,1989),
available at :
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2000)

TR B 5k B B A RE N BTl AT > BOMEE B G 2600 B A ARE 2 R (5HR
RN STRAL 2 B AR BIDBCSE &7 1998 EEAE
R B E S AT EEAAELY R SR = T HIHEE
T~ ¢ BUER 9B AR A Al T B Ry AR ~ B B P EBE G ERA] - HA
FEESY BB ZEEES WOl REGRS~BONILERS 7L ~ BONLEEES T
A EREERT - BONESEG BN HE SEEON 1 & F T - DUBON AR &
NHEEBEZ FIR” - TSR AR GRS B 5 -

B

it

*Council of Europe Web, :
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Z5—IH 1989 ZEFEE7L(Children Act 1989)

Y 1989 4E 5L BRABIRAT » 35 SCEHEEBRIRE TR E » 3T A EER
YA RS 8 B SR Prigise » EEAN AR 2SR E AR IRARE
H TR T R Sy, IRIES R DL S - AN IE - — L/ UL E.

ST A > STEEIE TR
1989 E 5 EALEEEERRE RIEEH0E - BURRE TS ZA > J)

THENSEILE  EE L2 SR B TERSRERETE A 5 B S EIE L E RE
T2 AN AN AR St o DL T BRI TR TR > AR -

EEMII(1984) » <FRP TR E AR FRIE SR E A FAVEAIEA> <GB REEER¥
>>5 FE13EFE2H] > H 236

VM DL R B = AR E— T AR RS RS A R e e B O NER 8 ) > S5 AR A B (R L =4
> MBS (R & KB R AE ISR N B s R A R G IR N HErRE L+ UER—H
i > REEAERFEGE ISR N B S BIE I b 2 $5E4E N B = - Bt 4 P9uhGEE AN B) (&2
HHA : 06/26/2012)

MR EF(1996) » <HE—L/\ SRR EE TR E ZEESER- R B S R R E AT
fifi> > <<FEBHTI>> > H 116 -

32



{EIERBUIENZ U BB A IREUS LT MR - KT - SCREEPF ARl
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HHRA TR ~ WCEFEALL I 1996 R FEEFTIUE Z S S H - 2H# > 1%
BISAET L RS T BRI T R R HAHRE TR T2
FEFIERYETE . R FTER'" -

1989 E B ARIALE —RE— IR - TABEI R ER R E T2 R EE
R~ A OV R - TEMRIRBAE A Rtk (Welfare of the child)'' « HEZ)
2 HIE > BDL 1989 FEFEAS —(REZTE Y IS AR S EEER EE R
" ()R AR T FREE BB IR L e S e 7175 B 1S M HERIHY -
()ZARBEF 7202 Bfe ~ s Eds L TR -
(Z)BEEBEZ RIEFN fE L 8
(PU)ZARB T2 il ~ AR o B IE - AR R S AR -
(LA T L CEZ AR 2 2O E
(F)FZAR AT 2L SERBR RO R Bz SEE A Be AT N - B e {1 U e
SRR TERIRET] ¢
(E)AEFRAE F I SR AZE 2R
AR P B e 2R S e (A (S R R (LA EE - e
FERREFET L 2@t R SGZ e B GBI NVEIH - ) RE AT R e

MEzEE S §7#85E 110 > H 116 ; Children Act, 1989 c.41(U.K.) ,art.12 para. 2 > available at
http://www.legislation.gov.uk/ukpga/1989/41/enacted (%1% %% HEA : 06/20/2012) -

"21d, art.2 para. 11 (Fef% /I8 FIH © 06/20/2012) 5 WREUFEHPRRERE(1991) » <BERUSLEAIEHR>> -
H 14-15 - 516 NBEk g =] -

"1d, art.8 para.4(b)(d) (F{%ZI%E I : 06/01/2012) -

"1d, art.1 para. 1(F{RBITEH I © 06/20/2012) 5 1989 SEFLHES 1855 1 74 « | G BlRaE Sl B 1t
EAEER B2 B » AEFRERERERNFIAR R e 5 (B R B E 2 B R A
JEEEREMEL - 0 PREINLEGRRE 3% Aifgst 112> H S -

"51d, art.1 para.3 : ' (3) In the circumstances mentioned in subsection (4), a court shall have regard in
particular to-(a)the ascertainable wishes and feelings of the child concerned (considered in the light of his
age and understanding); (b)his physical, emotional and educational needs; (c)the likely effect on him of
any change in his circumstances; (d)his age, sex, background and any characteristics of his which the
court considers relevant; (e)any harm which he has suffered or is at risk of suffering; (f)how capable each
of his parents, and any other person in relation to whom the court considers the question to be relevant, is
of meeting his needs; (g)the range of powers available to the court under this Act in the proceedings in
question. | (Ff%3IEE HH © 06/20/2012) 5 1989 FFBEIAE—FRE=TH - MREIHLEAGLRE &% - AifEsE
112 » H 28-29 -
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BT IH 1996 FE5fEA(Family Law Act 1996)

1996 FIHBBHIHEE ST BRI R RS 5 By E - Bl
=Sy R B BT SE 2 FAR A
EBEEUEAT AFEETT 1996 FE5¢ 558 Bl =By I £ = AR RAI-
(—) SCFFAS IR AL
() FEs% s BhAE I & 25 N TSR AU T as N5 R - R MR nRE v IE
a5
(=) E MBI T #90 [E > BEISHE e e G mT e ple D o R A B S R BT
LEAAN BRE | LN SR T2 BAF L 8 5 BRI A D SEHERER
&+
(VIIEHA — T FHE ZM T B e il - FRe e I » JEZ 9ORER -

N 1996 8 5 i X 38 o MRS EL o J& 1 SR Ry BRE Bl gy e 2 O
G R AR T LR IR E LR X Z g ik (Welfare of| the child) Ry (&5t
& [FIREARR EENI s &
(ORI o i LR ) =5 & ST LR
(DX BT RN R T L2 R
(SRS IR R o B TR ARl 1 TR T AR T AR L -
[ER BT L ERES R BRI (T 2+ T BB A R P MR S 2% - W H

UORKERAL AT S 0 AIERE 112 H 6 - 28%
" Family Law Act 1996,c27(U.K.), art.1,available at : http://www.legislation.gov.uk/ukpga/1996/27 (£%1%
BIEHHT © 06/20/2012) -
Y874, art.11 para.3 ~ 4 © (Welfare of children)

" (3) In deciding whether the circumstances are as mentioned in subsection (2)(a), the court shall treat the
welfare of the child as paramount.
(4) In making that decision, the court shall also have particular regard, on the evidence before it, to— .
(a)the wishes and feelings of the child considered in the light of his age and understanding and the
circumstances in which those wishes were expressed; .
(b)the conduct of the parties in relation to the upbringing of the child; .
(c)the general principle that, in the absence of evidence to the contrary, the welfare of the child will be
best served by— (i)his having regular contact with those who have parental responsibility for him and
with other members of his family; and (ii)the maintenance of as good a continuing relationship with his
parents as is possible; and
(d)any risk to the child attributable to— (i)where the person with whom the child will reside is living or
proposes to live;(ii)any person with whom that person is living or with whom he proposes to live; or
(iii)any other arrangements for his care and upbringing. | (512218 HHH : 06/20/2012) -
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1989 FE5LEEAE 1996 5 e » B ARBUFE T2 e fikE ~ Mg i@ 78
BBl R LT E BN E 2 — MR EERIER IR 2B - Bk
T2 RIS By 2 4 > RIEIRY R > ANAEGE EREZ — » MEEHRNE
BILLE & > APy HE EEGIEIRE T RRFE T ZRERw , ZFEF - JF
EEH R HE R » (WS I RS IR RURE IR A G AR Z BT - 53T
DL 1996 45 Ji£ 775 2 R /=y 27118 -

58 EBOLEA
B—TH SR EEEEE R L (Model Marriage and Divorce
Act 1974)

BT AR R A S e I FS BRI - SRR RS - 27
RF U ERE S A" B R BRI I A > 2% % — &
AR 4 5] 2% 2 & (National-Conference of Commissioners on Uniform State Laws)
I 1970 SEAEARGE S PRSI 2 > 1974 SFHL R ZAT » AGIEFTA I
R4 — A - 3840 AR AIA R S NS M (California Family Code)'' -

SRR OO A RERN R RS B AR T T e e — TR
PRAFF LA 25 (the Best interest of the-ehild) | » LB EF17% b 43/ - S5EIA
HRsbie ) TR TR R | ST L e - s A
' < 45 1974 AR — S B L £ S UU 45 s # Custody) 2 S5 PUO {5656
—IE > BISOHEER BIE - SRR AR - WER S TRRET LR E

LR(2002) - <<FEEZFEE>> 0 H 6229-30 - 68 5L ¢ Tipg -

120 5 575745 Model Marriage and Divorce Act 1974 5 E17£22 3% © Arizona, Colorado, Georgia,
Minnesota, Montana, Washington, available at : http://www.uniformlaws.org/Act.aspx?title=Model
Marriage and Divorce Act (51828 HHH : 06/21/2012) -

"2ICAL. FAM. art.3011 ~ 3020, available at :
http://www.leginfo.ca.gov/cgi-bin/calawquery?codesection=fam&codebody=&hits=20(Fx 1% %I HHf :
06/21/2012)

'22Chien Liang-yu > supra note 103 > at 96 -
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B RREANZBFS S ZEFHE - (NEH S CEERRMEE > &
RGAREHIET HE R 2 IREEE > TRl VAR L MR R B T L HE YRR
PRIEL - SR/ L 2 R R A Al TR e
(E)RBAFE T2 S BRSSPI RE R B R iR a ) Z A
[H 2 B BRI

RPN B 5% [rE i (R 22 Tor] (i o il B i T DA BRI 1202 e ~ TEIEA
R B 2B 2 AR BT A - BERHE SO Y R > KT s
FAERHEIE" - AR I 2 TR - 5 ER B R 5 E R B
B BRI RIEA A ERARER T FRy FRBCE T LRtEr i, <R
Ry HE 'Y .
(TAREFET LRFBLRE » SR AR

FEEHFPES SR 2 B AR BRI A — (B R B (E R R E R E T
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'BU.M.D.A supra notel20,art. 402 para.1 (Best Interest of Child) :
" The court shall determine custody in accordance with the best interest of the child. The court shall

consider all relevant factors including:

(1) the wishes of the child's parent or parents as to his custody;

(2) the wishes of the child as to his custodian;

(3) the interaction and interrelationship of the child with his parent or parents, his siblings, and any other

person who may significantly affect the child's best interest;

(4) the child's adjustment to his home, school, and community; and

(5) the mental and physical health of all individuals involved. | (F{& 2% HHH: 06/21/2012) ; 23740 »
Hit&EE 105 5 H 784-785 »

'24Chien Liang-yu > supra note 103 > at 98 o

"Id > at 98 -

"2%7d > at 99 -

'2"In re Marriage of Philips, 615 N.E.2d 1165,1171 (IIL. App. Div.1993),quoted by id > at 99 -

"¥1d > at 99 -

"°Id » at 100 -
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P%%d > at 100-101 -

Pld > at 101 -

B2UM.D.A ,supra notel20, art. 402 ,Comment(5x% ;218 H H:06/21/2012)

DI - AL 108 0 B 243-244 -

PYUM.D.A ,supra notel20, art. 402 para.2 : | The court shall not consider conduct of a proposed
custodian that does not affect his relationship to the child. | (F{& 2% HHH:06/21/2012)

SIS > ATEEE 108 0 H 246 -
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EEOR ORI G RILIZ T - MEREZAETT > ESARINE ) 217/ » i HEEE

HESRHETEEA—S > HIRRIET LIS » INEGE - Wi - TABRERIAR

RRAET 2R B > QARSI R B T LTk > 2 > Jy— BB -
B|TIH E&EZEERST7EM™odel Code on Domestic and Family

Violence 1994)

BN F TR IT BB ARECE T LSBT AR A EEE
ME B BT AT RE o B 20 SR RE TR 1T A B S RS IR 17 (58 N Z DR E A 4
& Mk TR L Bt aly B H gL EEEVEANE Ry T ARE%R
FEFT] » Bl ST Sk A B @ (National Council, of Juvenile and Family
Court Judges) - WETIEE S A E S (N - BHIT~ BE - H5 N\ ABLHME R EE
SEACIEki  CRE LS a)

T2 %05 BV O Ak FRRE 2 B BHRIETRII T Ay B AR T LT R ZAE
B T RE N ERHEE R T AN O E RE = 1T R e OEHEEH
R PEFRIICT o NP LS 1R BT SRARE ~ BLIm T (R - B AR B 1
2 SR R E PR RS T S8R N AT L BT - BT R
AT L BEISE RRE TR B INE % ERE SR B IROR A T2 2K
2B (MAE B DRSPS E R R TR 2 QR — T o B (TS

PSUM.D.A ,supra note120, art. 404(5{& 2% F1$H:06/20/2012)

PTEBEL  AiEEEE 108 0 B 241~ 247 -

PS TR S > TR FERSIFEMA T RNFE Y T LR AT R SR
= ERZBIEE - NN B R CRE 2 I T R RE R & - Bl Re SR 1T RBL L F S
Bge HENHETEIL KEET IR RER ERER TR BIRE L T UAG A REZ A BHGE
F » BSCRIEETT 2 FERY  EIRFTRTT - ZEEEH A RIEERFH T2 Z AL - | from Cahn, Civil Images
of Battered Women: The Impact of Domestic Violence on Child Custody Decisions, 44 Vanderbilt Law
Review 1055-1058 » {5 5 SiEMIL(2007) » <<RKREFIPTEEMREEwm>> > —Hx > H 20> 510 7iF -
R BB 138 B 224 -

1“"Model Code on Domestic and Family Violence art.401(Presumptions concerning custody) :

I'In every proceeding where there is at issue a dispute as to the custody of a child, a determination by the
court that domestic or family violence has occurred raises a rebuttable presumption that it is detrimental
to the child and not in the best interest of the child to be placed in sole custody, joint legal custody, or
joint physical custody with the perpetrator of family violence. | , available at :
http://www.ncjfcj.org/sites/default/files/modecode fin_printable.pdf (5 1&8%E HHA : 06/21/2012)

"11d, art.401, Commentary (5374 2% HH : 06/21/2012)
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F=ET_ FEARIGNEILAS]

BT HEEARIEHIEEMR A
1 2001 MEAREERE 7R ARRAR ORI (S B T ASE 2 e ™ By
RS — IR B L E BRI o (IS SRRSO T (C I B2 AR T B (AT
BTE 2 IRERTS 7 BRI 2R > 2001 FIEIES —ERIER (b 255 =
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214 art.402 para.l :

I In addition to other factors that a court must consider in a proceeding in which the custody of a child or
visitation by a parent is at issue and in which the court has made a finding of domestic or family violence:
(a) The court shall consider as primary the safety and well-being of the child and of the parent who is the
victim of domestic or family violence. (b) The court shall consider the perpetrator's history of causing
physical harm, bodily injury, assault, or causing reasonable fear of physical harm, bodily injury, or assault,
to another person. | ({21 HHA : 06/21/2012)
1931d,, art.402,Commentary (5¢{%:21% HHH : 06/21/2012)
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H(Z B Z40>>  http://law.npc.gov.cn:87/treecode/home.cbs?rid=code (512 2% HHA © 06/21/2012)

WorhgE A RILAIED 2001 FASAASE 21 1R5 1~ 278 > A 144 0L 8% H I © 06/21/2012)
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