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A study on the constitutive element of the

Offenses of Piracy
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Abstract

A concern of nations has gradually transferred from land to ocean
recently due to the development of international trade and the maritime
resource. In opposite, some circumstances such as piracy disturb the
maritime order and have threatened the benefits of the nations as well.

Piracy has existed in human history for centuries. However, it was
not a crime in the first place, but a different lifestyle in the period of
Greek and Roman. During the period of Great Navigation, the pirate even
cooperated with nations. With the right from letter of Margue issued by
the authorities, the pirate conducted legal robberies. Nevertheless,
because of the increasing strength of nations and the unrestrained piracy,
nations had shifted to prohibit and struck piracy, therefore piracy was
nearly vanished. In 20" century, piracy has resumed in some undeveloped
nations, and is more organized than ever, deeply threatening the
international benefits. As a result, some nations even send troops for
pirates tackling. Piracy is “Hostis humani generis”(enemy of mankind),
before 20" century it was ruled by Customary international law, and after
the establishment of the league of Nations, the league began to conduct
the Draft Provision for the Suppression of Piracy, then Harvard
University conducted the Research in International Law Draft Convention
on Piracy as well. After that, the United Nations conducted The Geneva
Convention on the High Sea. And most importantly, in 1982, United
Nations conducted the United Nations Convention on the Law of the Sea.
In order to tackle the modern pirates, in 1988 the treaty” The 1988 Rome
Convention for the Suppression of Unlawful Acts Against the Safety of
Maritime Navigation” has been signed to tackle the new type of pirates

Some nations such as the United States, Japan and Singapore has

legislated the Offences of Piracy, and also refer to international law or



treaty to modify their interior laws in regarding of reducing the dispute
over jurisdiction.

And Taiwan legislated the Offences of Piracy at the year of 1928, and
the Ministry of Justice conducted Criminal Code revised Draft in 2003
and 2004 separately, and revised the code in 2006, however, most of the
crucial disputes of the Offences of Piracy have not been revised. The most
crucial defect is the constitutive element. It causes the insufficient
protection of the legal interest and the dilemma between the offences of
piracy and other offences. Even the Offences of Piracy is a severe crime,
but lack of the Attempt and preparatory crime.

This article provides the advice that the revise of the Offences of
Piracy may refer the main principle of international law or treaty such as ”
in private end” and “against another ship or aircraft” as to keep coherently

with international law.

Key Words : the Offences of Piracy ~ in private end ~ against another ship
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7" See http://www1.umn.edu/humanrts/instree/princeton.html accessed at 2012/04/20.
Principle 1 -- Fundamentals of Universal Jurisdiction

» 2010 £ >

1. For purposes of these Principles, universal jurisdiction is criminal jurisdiction based solely on the
nature of the crime, without regard to where the crime was committed, the nationality of the alleged or
convicted perpetrator, the nationality of the victim, or any other connection to the state exercising such

jurisdiction.
i: BRI AHEE > H6% 8-
HPRILE - FilfEE - H 137 -
2 principle 2 -- Serious Crimes Under International Law

1. For purposes of these Principles, serious crimes under international law include: (1) piracy; (2)
slavery; (3) war crimes; (4) crimes against peace; (5) crimes against humanity; (6) genocide; and (7)
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torture.

2. The application of universal jurisdiction to the crimes listed in paragraph 1 is without prejudice to
the application of universal jurisdiction to other crimes under international law.
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“ Article 15
Piracy consists of any of the following acts :
Any illegal acts of violence, detention or any act of depredation, committed for private ends of thecrew
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ship or aircraft, or against persons or property on board such ship or aircraft;Against a ship, aircraft,
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Any act of voluntary participation in the operation of a ship or an aircraft with knowledge of facts
making it a pirate ship or aircraft; Any act of inciting or of intentionally facilitating an act described
in sub-paragraph 1 or sub-paragraph 2 of this article.
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%2 SUA convention, Art 3(1)(a) seizes or exercises control over a ship by force or threat thereof or any
other form of intimidation; or
*3SUA convention, Art 3(1)(b) performs an act of violence against a person on board a ship if that act is
likely to endanger the safe navigation of that ship; or
* SUA convention, Art 3(2)(a) attempts to commit any of the offences set forth in paragraph 1; or
% SUA convention, Art 4
1. This Convention applies if the ship is navigating or is scheduled to
navigation into, through or from waters beyond the outer limit of the territorial sea of a single State, or
the lateral limits of its territorial sea with adjacent States.
2. In cases where the Convention does not apply pursuant to paragraph I, it nevertheless applies when
the offender or the alleged offender is found in the territory of a State Party other than the State referred
to in paragraph 1.
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& An act of boarding any vessel with the intent to commit theft or any other crime and with the intent
or capability to use force in the furtherance of that act.
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® Article 101 Definition of piracy
Piracy consists of any of the following acts :
any illegal acts of violence or detention, or any act of depredation, committed for private ends by the
crew or the passengers of a private ship or a private aircraft, and directed :
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(1)on the high seas, against another ship or aircraft, or against persons or property on board such ship
or aircraft;
(2)against a ship, persons or property in a place outside the jurisdiction of any state;
(a)any act of voluntary participation in the operation of a ship or of an aircraft with knowledge of facts
marking it a private ship or aircraft;
(b)any act of inciting or of intentionally facilitating an act described in subparagraph (a) or (b)
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* Article 96 :
Ships owned or operated by a State and used only on government non-commercial service shall, on
the high seas, have complete immunity from the jurisdiction of any State other than the flag state.
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0 2005 4F > H 42 -
¢ Article 3 1. The provisions of the two preceding Articles shall not apply to ships of war, State owned
yachts, patrol vessels, hospital ships, fleet auxiliaries, supply ships and other vessels owned or operated
by a State and employed exclusively at the time when the cause of action arises on Government and
non-commercial service, and such ships shall not be subject to seizure, arrest or detention by any legal
process, nor to any proceedings in rem.
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¥ Article 100 Duty to co-operate in the repression of piracy

States shall cooperate to the fullest possible extent in the repression of piracy on the high seas or in any
other place outside the jurisdiction of any State.
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% Article 102 Piracy by a warship, government ship or government aircraftwhose crew has mutinied
The acts of piracy, as defined in article 101, committed by a warship, government ship or government
aircraft whose crew has mutinied and taken control of the ship or aircraft are assimilated to acts
committed by a private ship or aircraft.

SEELR  BEBUEE YRS MBI 0 2004 £ 11 H > H 192 -
" Article 103 Definition of a pirate ship or aircraft
Aship or aircraft is considered a pirate ship or aircraft if it is intended by the persons in dominant
control to be used for the purpose of committing one of the acts referred to in article 101. The same
applies if the ship or aircraft has been used to commit any such act, so long as it remains under the
control of the persons guilty of that act.
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¥ Article 104 Retention or loss of the nationality of a pirate ship or aircraft
A ship or aircraft may retain its nationality although it has become a pirate ship or aircraft. The
retention or loss of nationality is determined by the law of the State from which such nationality was
derived.
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0 Article 106 Liability for seizure without adequate grounds
Where the seizure of a ship or-aircraft on suspicion of piracy has been effected without adequate
grounds, the State making the seizure shall be liable to the State the nationality of which is possessed
by the ship or aircraft for any loss or damage caused by the seizure.
1 Article 110 Right of visit
1. Except where acts of interference derive from powers conferred by treaty, a warship which
encounters on the high seas a foreign ship, other than a ship entitled to complete immunity in
accordance with articles 95 and 96, is not justified in boarding it unless there is reasonable ground for
suspecting that: the ship is engaged in piracy; the ship is engaged in the slave trade;
the ship is engaged in unauthorized broadcasting and the flag State of the warship has jurisdiction
under article 109; the ship is without nationality; or though flying a foreign flag or refusing to show its
flag, the ship is, in reality, of the same nationality as the warship.
2. In the cases provided for in paragraph 1, the warship may proceed to verify the ship's right to fly its
flag. To this end, it may send a boat under the command of an officer to the suspected ship. If suspicion
remains after the documents have been checked, it may proceed to a further examination on board the
ship, which must be carried out with all possible consideration.
3. If the suspicions prove to be unfounded, and provided that the ship boarded has not committed any
act justifying them, it shall be compensated for any loss or damage that may have been sustained.
4. These provisions apply mutatis mutandis to military aircraft.
5. These provisions also apply to any other duly authorized ships or aircraft clearly marked and
identifiable as being on government service.
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** Article 105 Seizure of a pirate ship or aircraft
On the high seas, or in any other place outside the jurisdiction of any State, every State may seize a
pirate ship or aircraft, or a ship or aircraft taken by piracy and under the control of pirates, and arrest
the persons and seize the property on board. The courts of the State which carried out the seizure may
decide upon the penalties to be imposed, and may also determine the action to be taken with regard to
the ships, aircraft or property, subject to the rights of third parties acting in good faith.
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" Yvonne M. Dutton, Bring Pirates to Justice : A Case for Including Piracy within the Jurisdiction for
the International Criminal Court, Chicago Journal of International law,pp.210-212.
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48 Alfred P. Rubin, “Is Piracy Illegal?”’ American Journal of International Law,Vol.70,1976,p.95
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! See http://codes.Ip.findlaw.com/uscode/18/1/81,access on 2011/ 01/21.
2 Section 1651. Piracy under law of nation
whoever, on the high sea, commits the crime of piracy as defined by the law of nations, and is
afterwards brought into or fond in the United States, shall be imprisoned for life.
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® Section1652. Citizens as pirates
Whoever, being a citizen of the United States, commits any murder or robbery, or any act of hostility
against the United States, or against any citizen thereof, on the high seas, under color of any
commission from any foreign prince, or state, or on pretense of authority from any person, is a pirate,
and shall be imprisoned for life.
* Section 1653. Alien as pirates
Whoever, being a citizen or subject of any foreign state, is found and taken on the sea making war upon
the United States, or cruising against the vessels and property thereof, or of the citizens of the same,
contrary to the provisions of any treaty existing between the United States and the state of which the
offender is a citizen or subject, when by such treaty such acts are declared to be piracy, is a pirate, and
shall be imprisoned for life.
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& Section 74
(1) Every one commits piracy who does any act that, by the law of nations, is piracy.
(2) Every one who commits piracy while in or out of Canada is guilty of an indictable offence and
liable to imprisonment for life.
See http://www.canlii.com/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec74subsecl
® Section 75
Every one who, while in or out of Canada,
(a) steals a Canadian ship,
(b) steals or without lawful authority throws overboard, damages or destroys anything that is part of
the cargo, supplies or fittings in a Canadian ship,
(c) does or attempts to do a mutinous act on a Canadian ship, or
(d) counsels a person to do anything mentioned in paragraph (a), (b) or (c), is guilty of an indictable
offence and liable to imprisonment for a term not exceeding fourteen years.
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19" See http://www.gesetze-im-internet.de/
§ 249 Raub
(1) Wer mit Gewalt gegen eine Person oder unter Anwendung von Drohungen mit gegenwartiger
Gefahr fiir Leib oder Leben eine fremde bewegliche Sache einem anderen in der Absicht wegnimmt,
die Sache sich oder einem Dritten rechtswidrig zuzueignen, wird mit Freiheitsstrafe nicht unter einem
Jahr bestraft.
(2) In minder schweren Fallen ist die Strafe Freiheitsstrafe von sechs Monaten bis zu finf Jahren
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1 See http://www.ncsu.org.tw/file/sea670.pdf,access on 2011/5/10.
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4 Chapter VIA PIRACY130B
(1) A person commits piracy who does any act that, by the law of nations, is piracy.
(2) Whoever commits piracy shall be punished with imprisonment for life and with caning with not less
than 12 strokes, but if while committing or attempting to commit piracy he murders or attempts to
murder another person or does any act that is likely to endanger the life of another person he shall be
punished with death.
> Ppiratical acts130C.
Whoever, while in or out of Singapore
(a)steals a Singapore ship;
(b)steals or without lawful authority throws overboard, damages or destroys anything that is part of the
cargo, supplies or fittings in a Singapore ship;
(c)does or attempts to do a mutinous act on a Singapore ship; or
(d)counsels or procures a person to do anything mentioned in paragraph (a), (b) or (c),
shall be punished with imprisonment for a term not exceeding 15 years and shall be liable to caning.
18 http://statutes.agc.gov.sg/, access on 2011/ 03/25.
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7" Section 8. Master’s power of delivery

(1) This section shall have effect for the purposes of any proceedings before any court in Singapore.
(2) If the master of a ship, wherever that ship may be, and whatever the state in which it is registered,
has reasonable grounds to believe that any person on board the ship has committed any relevant
maritime offence in relation to any ship other than a warship or other ship used as a naval auxiliary or
in customs or law enforcement service, he may deliver that person to an appropriate officer in
Singapore.

(3) The master of a ship registered in Singapore may, in the circumstances referred to in subsection(2),
also deliver the person concerned to an appropriate officer of any other Convention country.

'8 Shicun Wu and Keyuan Zou, Maritime Security in the South China sea,Ashgate publishing.pp.145.
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(The 1926 Report of the Sub-committee of the league of Nations

Committee of Experts for the Progressive Codification of International Law)

( Draft Provision for the Suppression of Piracy )

Article 1

Piracy occurs only on the high seas and consists of the commission for private ends of
depredations upon property or acts of violence against persons.

It is not involved in the notion of piracy that the above-mentioned acts should be
committed for the purpose of gain, but acts committed with a purely political object will

not be regarded as constituting piracy.

Article 2
It is not involved in the notion of piracy that the ship should not have the right to fly a
recognized flag, but in committing an act of piracy the pirate loses the protection of the

State whose flag the ship flies.

Article 3
Only private ships can commit acts of piracy. Where a warship, after mutiny, cruises on its
own account and commits acts of the kind mentioned in Article 1, it thereby loses its

public character.

Article 4
Where, during a civil war, warships of insurgents who are not recognized as belligerents
are regarded by the regular. Government as pirates, third powers are not thereby obliged

to treat them as such.
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Insurgents committing acts of the kind mentioned in Article 1 must be considered as

pirates, unless such acts are inspired by purely political motives.

Article 5

If the crew of a ship has committed an act of piracy, every warship has the right to stop
and capture the ship on the high sea.

On the condition that the affair shall be remitted for judgment to the competent authorities
of the littoral State, a pursuit commenced on the high sea may be continued even within

territorial waters unless the littoral state is in a position to continue such pursuit itself.

Article 6

Where suspicions of piracy exist, every warship, on the responsibility of its commander,
has authority to ascertain the real character of the ship in question. If after the examination
the suspicions are proved to be unfounded, the captain of the suspected ship will be
entitled to reparation or to an indemnity, as the case may be. If, on the contrary, the
suspicions of piracy are confirmed, the commander of the warship may either proceed to
try the pirates, if the arrest took place on the high sea or deliver the accused to the

competent authorities.

Article 7
Jurisdiction in piracy belongs to the State of the ship making the capture, except (a) in the
case of pursuit mentioned in Article 5, paragraph 2 ; (b)in the case where the domestic

legislation or an international convention otherwise decides.

Article 8
The consequences of capture, such as the validity of the prize, the right of recovery of the
lawful owners, the reward of the captors, are governed by the law of the state to which

jurisdiction belongs.
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(The 1932 Harvard Research in International Law, Draft Convention on

Piracy with Comments)

Article 1

As the terms are used in this convention:

1.

The term “jurisdiction” means the jurisdiction of a state under international law as

distinguished from municipal law.

. The term “territorial jurisdiction” means the jurisdiction of a state under international

law over its land, its territorial waters and the air about its land and territorial waters.

The term does not include the jurisdiction of a state over its ships outside its territory.

. The term “territorial sea” means that part of the sea which is included in the territorial

waters of a state.

. The term “high sea” means that part of the sea which is not included in the territorial

waters of any state.

. The term “ship” means any water craft or air craft of whatever size.

Article 2

Every state has jurisdiction to prevent piracy and to seize and punish persons and to seize

and dispose of property because of piracy. This jurisdiction is defined and limited by this

convention.

Article 3

Piracy is any of the following acts, committed in a place not within the territorial

jurisdiction of any state:

1. Any act of violence or of depredation committed with intent to rob, rape, wound,

enslave, imprison or kill a person or with intent to steal or destroy property, for private
ends without bona fide purpose of asserting a claim of right, provided that the act is
connected with an attack which starts from on board ship, either that ship or another
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ship which is involved must be a pirate ship or a ship without national character.

2. Any act of voluntary participation in the operation of a ship with knowledge of facts
which make it a pirate ship.

3. Any act of instigation or of international facilitation of an act described in paragraph 1

or paragraph 2 of this article.

Article 4

1. A ship is a pirate ship when it is devoted by the persons in dominant control to the
purpose of committing an act described the first sentence of paragraph 1 of Article 3, or
to the purpose committing any similar act within the territory of a state by descent from
the high sea, provided in either case that the purposes of the persons in dominant
control are not definitely limited to committing such acts against ships or territory
subject to the jurisdiction of the state to which the ship belongs.

2. A ship does not cease to be a pirate ship after the commission of an act described in
paragraph 1 of Article 3, or after the commission of any similar act within the territorial

state by descent from the high sea, as long as it continues under the same control.

Article 5
A ship may retain its national character although it has become a pirate ship. The retention
or loss of national character is determined by the law of the state from which it was

derived.

Article 6
In a place not within the territorial jurisdiction of another state, a state may seize a pirate

ship taken by piracy and possessed by pirates, and things or persons on board.

Article 7
1. In a place within the territorial jurisdiction of another state, a state may not pursue or

seize a pirate ship or a ship by piracy and possessed by pirates; except that if pursuit of
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such a ship is commenced by a state within its own territorial jurisdiction or in a place
not within the territorial jurisdiction of any state, the pursuit may be continued into or
over the territorial sea of another state and seizure may be made there, unless prohibited
by the other state.

2. If seizure is made within the territorial jurisdiction of another state in accordance with
the provisions of paragraph 1 of this article, the state making the seizure shall give
prompt notice to the other state, and shall tender possession of the ship and other things
seized and the custody of persons seized.

3. If the tender provided for in paragraph 2 of this article is not accepted, the state making

the seizure may proceed as if the seizure had been made on the high sea.

Article 8

If a pursuit is continued or a seizure is made within the territorial jurisdiction of another
state in accordance with the provisions of paragraph 1 of Article 7, the state continuing the
pursuit or making the seizure is liable to the other state for any damage done by the
pursuing ship, other than damage done to the pirate ship or the ship possessed by pirates,

or to persons and things on board.

Article 9
If a seizure because of piracy is made by a state in violation of the jurisdiction of another
state, the state making the seizure shall, upon the demand of the other state, surrender or

release the ship, things and persons seized, and shall make appropriate reparation.

Articlel0

If a ship seized on suspicion of piracy outside the territorial jurisdiction of the state
making the seizure, is neither a pirate ship nor a ship taken by piracy and possessed by
pirates, and if the ship is not subject to seizure on other grounds, the state making the
seizure shall be liable to the state to which the ship belongs for any damage caused by the

seizure.

139



Articlell

1. In a place not within the territorial jurisdiction of any state, a foreign ship may be
approached and on reasonable suspicion that it is a pirate ship or a ship taken by piracy
and possessed by pirates, it may be stopped and questioned to ascertain its character.

2. If the ship is neither a pirate ship nor a ship taken by piracy and possessed by pirates,
and if it is not subject to such interference on other grounds, the state making the
interference shall be liable to the state to which the ship belongs for any damage caused

by the interference.

Articlel?2
A seizure because of piracy may be made only on behalf of a state, and only by a person

who has been authorized to act on its behalf.

Articlel3

1. A state, in accordance with its law, may dispose of ships and other property lawfully
seized because of piracy.

2. The law of the state must conform to the following principles :
(a)The interests of innocent persons are not affected by the piratical possession or use of

property, or by seizure because of such possession or use.
(b)Claimants of any interest in the property are entitled to receive the property or
compensation therefore, subject to a fair charge for salvage and expenses of

administration.

Articlel4

1. A state which has lawful custody of a person suspected of piracy may prosecute and
punish that person.

2. Subject to the provisions of this convention, the law of the state which exercises such

jurisdiction defines the crime, governs the procedure and prescribes the penalty.
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3. The law of the state must, however, assure protection to accused aliens as follows :
(@)The accused person must be given a fair trial before an impartial tribunal without
unreasonable delay.
(b)The accused person must be given humane treatment during his confinement pending
trial.
(c)No cruel and unusual punishment may be inflicted.
(d)No discrimination may be made against the nationals of any state.
4. A state may intercede diplomatically to assure this protection to one of its nationals who

is accused in another state.

Articlel5
A state may not prosecute an alien for an act of piracy for which he has been charged and

convicted or acquitted in a prosecution in another state.

Articlel6

The provisions of this convention do not diminish a state's right under international law to
take measures for the protection of its nationals, its ships and its commerce against
interference on or over the high sea, when such measures are not based upon jurisdiction

over piracy.

Avrticlel7

1. The provisions of this convention shall supersede any inconsistent provisions relating
to piracy in treaties in force among parties to this convention, except that such
inconsistent provisions shall not be superseded in so far as they affect only the interests
of the parties to such treaties inter se.

2. The provisions of this convention shall not prevent a party from entering into an
agreement concerning piracy containing provisions inconsistent with this convention

which affect only the interests of the parties to that agreement inter se.
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Articlel8
The parties to this convention agree to make every expedient use of their powers to

prevent piracy, separately and in co-operation.

Article 19

1.1f there should arise between the High Contracting Parties a dispute of any kind relating
to the interpretation or application of the present convention, and if such dispute cannot
be satisfactorily settled by diplomacy, it shall be settled in accordance with any
applicable agreements in force between the parties to the dispute providing for the
settlement of international disputes.

2. In case there is no such agreement in force between the parties to the dispute, the
dispute shall be referred to arbitration or judicial settlement. In the absence of
agreement on the choice, of another tribunal, the dispute shall, at the request of any one
of the parties to the dispute, be referred to the Permanent Court of International Justice,
if all the parties to the dispute are parties the Protocol of December 16, 1920, relating to
the Statute of that Court; and if any of the parties to the dispute is not a party to the
Protocol of December 16, 1920, to an arbitral tribunal constituted in accordance with
the provisions of the Convention for the Pacific Settlement of International Disputes,

signed at The Hague October 18, 1907.
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(The 1958 Geneva Convention on the HighSeas.§14-21)

Articlel4
All States shall co-operate to the fullest possible extent in the repression of piracy on the

high seas or in any other place outside the jurisdiction of any State.

Articlel5

Piracy consists of any of the following acts:

(1)Any illegal acts of violence, detention or any act of depredation, committed for private
ends by the crew or the passengers of a private ship or a private aircraft, and directed:
(a)On the high seas, against another ship or aircraft, or against persons or property on

board such ship or aircraft;
(b)Against a ship, aircraft, persons, or property in a place outside the jurisdiction of any
State;

(2)Any act of voluntary participation in the operation of a ship or an aircraft with

knowledge of facts making it a pirate ship or aircraft;

(3)Any act of inciting or of intentionally facilitating an act described in sub-paragraph 1 or

sub-paragraph 2 of this article.

Articlel6
The acts of piracy, as defined in Article 15, committed by a warship, government ship or
government aircraft whose crew has mutinied and taken control of the ship or aircraft are

assimilated to acts committed by a private ship.

Articlel7
A ship or aircraft is considered a pirate ship or aircraft if it is intended by the persons in
dominant control to be used for the purpose of committing one of the acts referred to in

Article 15. The same applies if the ship or aircraft has been used to commit any such act,
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so long as it remains under the control of the persons guilty of that act.

Articlel8
A ship or aircraft may retain its nationality although it has become a pirate ship or aircraft.
The retention or loss of nationality is determined by the law of the State from which such

nationality was derived.

Articlel9

On the high seas, or in any other place outside the jurisdiction of any State, every State
may seize a pirate ship or aircraft, or a ship taken by piracy and under the control of pirates,
and arrest the persons and seize the property on board. The courts of the State which
carried out the seizure may decide upon the penalties to be imposed, and may also
determine the action to be taken with regard to the ships, aircraft or property, subject to

the rights of third parties acting in good faith.

Article20
Where the seizure of a ship or aircraft on suspicion of piracy has been effected without
adequate grounds, the State making the seizure shall be liable to the State the nationality

of which is possessed by the ship or aircraft, for any loss or damage caused by the seizure.

Article21
A seizure on account of piracy may only be carried out by warships or military aircraft, or

other ships or aircraft on government service authorized, to that effect.
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(The 1982 United Nations Convention on the Law of the Sea.§100-107)

Article 100 ( Duty to co-operate in the repression of piracy )
All States shall co-operate to the fullest possible extent in the repression of piracy on the

high seas or in any other place outside the jurisdiction of any State.

Article 101 ( Definition of piracy )

Piracy consists of any of the following acts:

(@)Any illegal acts of violence or detention, or any act of depredation, committed for
private ends by the crew or the passengers of a private ship or a private aircraft, and
directed:

(i)on the high seas, against another ship or aircraft, or against persons or property on
board such ship or aircraft;
(if)against a ship, aircraft, persons or property in a place outside the jurisdiction of any
State;
(b)any act of voluntary participation in the operation of a ship or an aircra2 with
knowledge of facts making it a pirate ship or aircraft;
(c)any act of inciting or of intentionally facilitating an act described in sub-paragraph (a)

or (b).

Article 102 ( Piracy by a warship, government ship or government aircraft whose crew has
mutinied )

The acts of piracy, as defined in article 101, committed by a warship, government ship or
government aircraft whose crew has mutinied and taken control of the ship or aircraft are

assimilated to acts committed by a private ship or aircraft.

Article 103 ( Definition of a pirate ship or aircraft )

A ship or aircraft is considered a pirate ship or aircraft if it is intended by the persons in
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dominant control to be used for the purpose of committing one of the acts referred to in
article 101. The same applies if the ship or aircraft has been used to commit any such act,

so long as it remains under the control of the persons guilty of that act.

Article 104 ( Retention or loss of the nationality of a pirate ship or aircraft )
A ship or aircraft may retain its nationality although it has become a pirate ship or aircraft.
The retention or loss of nationality is determined by the law of the Stare from which such

nationality was derived.

Article 105 ( Seizure of a pirate ship or aircraft )

On the high seas, or in any other place outside the jurisdiction of any State, every State
may seize a pirate ship or aircraft, or a skip or aircraft taken by piracy and under the
control of pirates, and arrest the persons and seize the property on board. The courts of the
State which carried out the seizure may decide upon the penalties to be imposed, and may
also determine the action to be taken with regard to the ships, aircraft or property, subject

to the rights of third parties acting in good faith.

Article 106 ( Liability for seizure without adequate grounds )
Where the seizure of a ship or aircraft on suspicion of piracy has been effected without
adequate grounds, the State making the seizure shall be liable to the State the nationality

of which is possessed by the ship or aircraft for any loss of damage caused by the seizure.

Article 107 ( Ships and aircraft which are entitled to seize on account of piracy )
A seizure on account of piracy may only be carried out by warships or military aircraft, or
other ships or aircraft clearly marked and identifiable as being on government service and

authorized to that effect.
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(The 1988 Rome Convention for the Suppression of Unlawful Acts Against
the Safety of Maritime Navigation)

Article 1
For the purposes of this Convention, “ship” means a vessel of any type whatsoever not
permanently attached to the sea-bed, including dynamically supported craft, submersibles,

or any other floating craft.

Article 2

1. This Convention does not apply to :

(a)a warship; or

(b)a ship owned or operated by a State when being used as a naval auxiliary or for customs
or police purposes; or

(c)a ship which has been withdrawn from navigation or laid up.

2. Nothing in this Convention affects the immunities of warships and other government

ships operated for non-commercial purposes.

Article 3

1. Any person commits an offence if that person unlawfully and intentionally :

(a)seizes or exercises control over a ship by force or threat thereof or any other form of
intimidation; or

(b)performs an act of violence against a person on board a ship if that act is likely to
endanger the safe navigation of that ship; or

(c)destroys a ship or causes damage to a ship or to its cargo which is likely to endanger the
safe navigation of that ship; or

(d)places or causes to be placed on a ship, by any means whatsoever, a device or substance
which is likely to destroy that ship, or cause damage to that ship or its cargo which

endangers or is likely to endanger the safe navigation of that ship; or
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(e)destroys or seriously damages maritime navigational facilities or seriously interferes
with their operation, if any such act is likely to endanger the safe navigation of a ship;
or

(Hcommunicates information which he knows to be false, thereby endangering the safe
navigation of a ship; or

(g)injures or kills any person, in connection with the commission or the attempted
commission of any of the offences set forth in subparagraphs (a) to (f).

2. Any person also commits an offence if that person:

(a)attempts to commit any of the offences set forth in paragraph 1;or

(b)abets the commission of any of the offences set forth in paragraph 1 perpetrated by any

person or its otherwise an accomplice of a person who commits such an offence; or

(c)threatens, with or without a condition, as is provided for under national law, aimed at

compelling a physical or juridical person to do or refrain from doing any act, to
commit any of the offences set forth in paragraph 1, subparagraphs (b), (c) and (e), if

that threat is likely to endanger the safe navigation of the ship in question.

Article 4
1. This Convention applies if the ship is navigating or is scheduled to navigation into,
through or from waters beyond the outer limit of the territorial sea of a single State, or
the lateral limits of its territorial sea with adjacent States.
2. In cases where the Convention does not apply pursuant to paragraph I, it nevertheless
applies when the offender or the alleged offender is found in the territory of a State

Party other than the State referred to in paragraph 1.

Article 5

Each State Party shall make the offences set forth in article 3 punishable by appropriate

penalties which take into account the grave nature of those offences.
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Article 6

1. Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences set forth in article 3 when the offence is committed:

(a)against or on board a ship flying the flag of the State at the time the offence is
committed; or

(b)in the territory of that State, including its territorial sea; or

(c)by a national of that State.

2. A State Party may also establish its jurisdiction over any such offence when:

(a)it is committed by a stateless person whose habitual residence is in that State; or

(b)during its commission a national of that State is seized, threatened injured or killed; or

(c)it is committed in an attempt to compel that State to do or abstain from doing any act.

3. Any State Party which has established jurisdiction mentioned in paragraph 2 shall
notify the Secretary-General of the International Maritime Organization (hereinafter
referred to as “the Secretary-General”). If Such State Party subsequently rescinds that
jurisdiction, it shall notify the Secretary-General.

4. Each State Party shall take such measure as may be necessary to establish its
jurisdiction over the offences set forth in article 3 in cases where the alleged offender is
present in its territory and it does not extradite him to any of the State Parties which
have established their jurisdiction in accordance with paragraph 1 and 2 of this article.

5. This Convention does not exclude any criminal jurisdiction exercised in accordance

with national law.

Article 7

1. Upon being satisfied that the circumstances so warrant, any State Party in the territory
of which the offender or the alleged offender is present shall, in accordance with its law,
take him into custody or take other measures to ensure his presence for such time as is
necessary to enable any criminal or extradition proceedings to be instituted.

2. Such State shall immediately make a preliminary inquiry into the facts, in accordance

with its own legislation.
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3. Any person regarding whom the measures referred to in paragraph 1 are being taken
shall be entitled to:

(a)communicate without delay with the nearest appropriate representative of the State of
which he is a national or which is otherwise entitled to establish such communication
or, if he is a stateless person, the State in the territory of which he has his habitual
residence;

(b)be visited by a representative of that State.

4. The rights referred to in paragraph 3 shall be exercised in conformity with the laws and
regulations of the State in the territory of which the offender or the alleged offender is
present, subject to the proviso that the said laws and regulations must enable full effect
to be given to the purposes for which the rights accorded under paragraph 3 are in
intended.

5. When a State Party, pursuant to this article, has taken a person into custody, it shall
immediately notify the States which have established jurisdiction in accordance with
article 6, paragraph 1 and, if it considers it advisable, any other interested States, of the
fact that such person is in custody and of the circumstances which warrant his detention.
The State which makes the preliminary inquiry contemplated in paragraph 2 of this
article shall promptly report its findings to the said States and shall indicate whether it

intends to exercise jurisdiction.

Article 8

1. The master of a ship of a State Party (the “flag State) may deliver to the authorities of
any other State Party (the “receiving State”) any person who he has reasonable grounds
to believe has committed-one of the offences set forth in article 3.

2. The flag State shall ensure that the master of its ship is obliged, whenever practicable,
and if possible before entering the territorial sea of the receiving State carrying on
board any person whom the master intends to deliver in accordance with paragraph 1,
to give notification to the authorities of the receiving State of his intention to deliver

such person and the reasons therefore.
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3. The receiving State shall accept the delivery, except where it has grounds to consider
that the Convention is not applicable to the acts giving rise to the delivery, and shall
proceed in accordance with the provisions of article 7. Any refusal to accept a delivery
shall be accompanied by a statement of the reasons for refusal.

4. The flag State shall ensure that the master of its ship is obliged to furnish the authorities
of the receiving State with the evidence in the master's possession which pertains to the
alleged offence.

5. A receiving State which has accepted the delivery of a person in accordance with
paragraph 3 may, in turn, request the flag State to accept delivery of that person. The
flag State shall consider any such request, it shall furnish the receiving State with a

statement of the reasons therefore.

Article 9
Nothing in this Convention shall affect in any way the rules of international law pertaining
to the competence of States to exercise investigative or enforcement jurisdiction on board

ships not flying their flag.

Article 10

1. The State Party in the territory of which the offender or the alleged offender is found
shall, in cases to which article 6 applies, if it does not extradite him, be obliged, without
exception whatsoever and whether or not the offence was committed in its territory, to
submit the case without delay to its competent authorities for the purpose of
prosecution, through proceedings in accordance with the laws of that State. Those
authorities shall take their decision in the same manner as in the--case of any other
offence of a grave nature under the law of that State.

2. Any person regarding whom proceedings are being carried out in connection with any
of the offences set forth in article 3 shall be guaranteed fair treatment at all stages of the
proceedings, including enjoyment of all the rights and guarantees provided for such

proceedings by the law of the State in the territory of which he is present.
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Article 11

1.

The offences set forth in article 3 shall be deemed to be included as extraditable
offences in any extradition treaty existing between any of the State Parties. State Parties
undertake to include such offences as extraditable offences in every extradition treaty

to be concluded between them.

. If a State Party which makes extradition conditional on the existence of a treaty receives

a request for extradition form | another State Party with which it has no extradition
treaty, the requested State Party may, as its option, consider this Convention as a legal
basis for extradition in respect of the offences set forth in article 3. Extradition shall be

subject to the other conditions provided by the law of the requested State Party.

. State Parties which do not make extradition conditional on the existence of a treaty

shall recognize the offences set forth in article 3 as extraditable offences between

themselves, subject to the conditions provided by the law of the requested State.

. If necessary, the offences set forth in article 3 shall be treated, for the purposes of

extradition between State Parties, as if they had been committed not only in the place in
which they occurred but also in a place within the jurisdiction of the State Party

requesting extradition.

. A State Party which receives more than one request for extradition from States which

have established jurisdiction in accordance with article 6 and which decides not to
prosecute shall, in selecting the State to which the offender or alleged offender is to be
extradited, pay due regard to the interests and responsibilities of the State Party whose

flag the ship was flying at the time of the commission of the offence.

. In considering a request for the extradition of an alleged offender pursuant to this

Convention, the requested State shall pay due regard to whether his rights as set forth in

article 7, paragraph 3, can be effected in the requesting State.

. With respect to the offences as defined in this Convention, the provisions of all

extradition treaties and arrangement applicable between State Parties are modified as

between State Parties to the extent that they are incompatible with this Convention.
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Article 12
1.State Parties shall afford one another the greatest measure of assistance in connection
with criminal proceedings brought in respect of the offences set forth in article 3,
including assistance in obtaining evidence at their disposal necessary for the
proceedings.
2. State Parties shall carry out their obligations under paragraph 1 in conformity with any
treaties on mutual assistance that may exist between them. In the absence of such
treaties, State Parties shall afford each other assistance in accordance with their

national law.

Article 13

1. State Parties shall co-operate in the prevention of the offences set forth in article 3,

particularly by:

(a)taking all practicable measures to prevent preparations in their respective territories for
the commission of those offences within or outside their territories;

(b)exchanging information in accordance with their national law, and co-ordinating
administrative and other measures taken as appropriate to prevent the commission of
offences set forth in article 3.

2. When, due to the commission of an offence set forth in article 3, the passage of a ship
has been delayed or interrupted, any State Party in whose territory the ship or
passengers or crew are present shall be bound to exercise all possible efforts to avoid a

ship, its passengers, crew or cargo being unduly detained or delayed.

Article 14

Any State Party having reason to believe that an offence set forth in article 3 will be
committed shall, in accordance with its national law, furnish as promptly as possible any
relevant information in its possession to those States which it believes would be the States

having established jurisdiction in accordance with article 6.
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Article 15

1. Each State Party shall, in accordance with its national law provide to the
Secretary-General, as promptly as possible, any relevant information in its possession
concerning:

(a)the circumstances of the offence;

(b)the action taken pursuant to article 13, paragraph 2;

(c)the measures taken in relation to the offender or the alleged offender and, in
particular, the results of any extradition proceedings or other legal proceedings.

2. The State Party where the alleged offender is prosecuted shall, in accordance with its
national law, communicate the final outcome of the proceedings to the
Secretary-General.

3. The information transmitted in accordance with paragraphs 1 and 2 shall be
communicated by the Secretary-General to all States Parties, to Members of the
International Maritime Organization (hereinafter referred to as “the Organization”), to
the other States concerned, and to the appropriate international intergovernmental

organizations.

Article 16

1. Any dispute between two or more States Parties concerning the interpretation or
application of this Convention which cannot be settled through negotiation within a
reasonable time shall, at the request of one of them, be submitted to arbitration. If,
within six months from the date of the request for arbitration, the parties are unable to
agree on the organization of the arbitration any one of those parties may refer the
dispute to the International Court of Justice by request in conformity with the Statute of
the Court.

2. Each State may at the time of signature or ratification, acceptance or approval of this
Convention or accession thereto, declare that it does not consider itself bound by any or
all of the provisions of paragraph 1. The other States Parties shall not be bound by those

provisions with respect to any State Party which has made such a reservation.
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3. Any State which has made a reservation in accordance with paragraph2 may, at any

time, withdraw that reservation by notification to the Secretary-General.

Article 17

1. This Convention shall be open for signature at Rome on 10 March1988 by States
participating in the International Conference on the Suppression of Unlawful Acts
against the Safety of Maritime Navigation and at the Headquarters of the Organization
by all States from 14 March 1988 to 9 March 19809. It shall thereafter remain open for
accession.

2. States may express their consent to be bound by this Convention by: (a) signature
without reservation as to ratification, acceptance or approval; or

(b)signature subject to ratification, acceptance or approval, followed by ratification,
acceptance or approval; or

(c)accession.

3. Ratification, acceptance, approval or accession shall be effected by the deposit of an

instrument to that effect with the Secretary-General.

Article 18

1. This Convention shall enter into force ninety days following the date on which fifteen
States have either signed it without reservation as to ratification, acceptance or
approval, or have deposited an instrument of ratification, acceptance, approval or
accession in respect thereof.

2. For a State which deposits an instrument of ratification, acceptance, approval or
accession in respect of this Convention after the conditions for entry into force thereof
have been met, the ratification, acceptance, approval or accession shall take effect

ninety days after the date of such deposit.

Article 19

1. This Convention may be denounced by any State Party at any time after the expiry of
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one year from the date on which this Convention enters into force for that State.
2. Denunciation shall be effected by the deposit of an instrument of denunciation with the
Secretary-General.
3. A denunciation shall take effect one year, or such longer period as may be specified in
the instrument of denunciation, after the receipt of the instrument of denunciation by

the Secretary-General.

Article 20

1. A conference for the purpose of revising or amending this Convention may be
convened by the Organization.

2. The Secretary-General shall convene a conference of the States Parties to this
Convention for revising or amending the Convention, at the request of one third of the
States Parties, or ten States Parties, whichever is the higher figure.

3. Any instrument of ratification, acceptance, approval or accession deposited after the
date of entry into force of an amendment to this Convention shall be deemed to apply to

the Convention as amended.

Article 21

1. This Convention shall be deposited with the Secretary-General.

2. The Secretary-General shall:

(a)inform all States which have signed this Convention or acceded thereto, and all
Members of the Organization, of:

(i)each new signature of deposit of an instrument of ratification,

(ih)the date of the entry into force of this Convention;

(iii)the deposit of any instrument of denunciation of this Convention together with the

date on which it is received and the date on which the denunciation takes effect;
(iv)the receipt of any declaration or notification made under this Convention;
(b)transmit certified true copies of this Convention to all States which have signed this

Convention or acceded thereto.
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3. As soon as this Convention enters into force, a certified true copy thereof shall be
transmitted by the Depositary to the Secretary-General of the United Nations for
registration and publication in accordance with Article 102 of the Charter of the United

Nations.

Article 22

This Convention is established in a single original in the Arabic, Chinese, English, French,

Russian and Spanish languages, each text being equally authentic.
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