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" Article.44 para.lof the TRIPS: “The judicial authorities shall have the authority
to order a party to desist from an infringement, inter alia to prevent the entry into
the channels of commerce in their jurisdiction of imported goods that involve the
infringement of an intellectual property right, immediately after customs clearance of
such goods. Members are not obliged to accord such authority in respect of protected
subject matter acquired or ordered by a person prior to knowing or having reasonable

grounds to know that dealing in such subject matter would entail the infringement of

an intellectual property right.”
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" Article 50 para. 1 of the TRIPS : “The judicial authorities shall have the authority
to order prompt and effective provisional measures:(a) to prevent an infringement of
any intellectual property right from occurring, and in particular to prevent the entry
into the channels of commerce in their jurisdiction of goods, including imported goods
immediately after customs clearance;

(b) to preserve relevant evidence in regard to the alleged infringement.”

" Article 50 para. 2 of the TRIPS : The judicial authorities shall have the authority

to adopt provisional measures inaudita altera parte where appropriate, in particular

where any delay is likely to cause irreparable harm to the right holder, or where there
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is a demonstrable risk of evidence being destroyed.

" Article 50 para. 4 of the TRIPS: “Where provisional measures have been adopted inaudita
altera parte, the parties affected shall be given notice, without delay after the
execution of the measures at the latest. A review, including a right to be heard, shall
take place upon request of the defendant with a view to deciding, within a reasonable
period after the notification of the measures, whether these measures shall be modified,
revoked or confirmed. ”

U3 M w1250 F 9

" Article 50 para.l of the TRIPS

" Article 50 para. 3 of the TRIPS :  “The judicial authorities shall have the authority

to require the applicant to provide any reasonably available evidence in order to satisfy
themselves with a sufficient degree of certainty that the applicant is the right holder
and that the applicant’ sright is being infringed or that such infringement is imminent,
and to order the applicant to provide a security or equivalent assurance sufficient to

protect the defendant and to prevent abuse’
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" Article 7 of the TRIPS : The protection and enforcement of intellectual property rights
should contribute to the promotion of technological innovation and to the transfer and
dissemination of technology, to the mutual advantage of producers and users of
technological knowledge and in a manner conducive to social and economic welfare, and
to a balance of rights and obligations.
" Article 50 para.5 of the TRIPS : The applicant may be required to supply other
information necessary for the identification of the goods concerned by the authority
that will execute the provisional measures.
V3 e AR 1250 F 9o
Bl S 4Rz 127 F 286-287 o
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""Article 50 para. 4 of the TRIPS : Where provisional measures have been adopted 7naudita
altera parte, the parties affected shall be given notice, without delay after the
execution of the measures at the latest. A review, including a right to be heard, shall
take place upon request of the defendant with a view to deciding, within a reasonable
period after the notification of the measures, whether these measures shall be modified,
revoked or confirmed.

W3 e s R 1250 F 9-10 ¢

" Article 50 para. 7 of the TRIPS : Where the provisional measures are revoked or where
they lapse due to any act or omission by the applicant, or where it is subsequently found
that there has been no infringement or threat of infringement of an intellectual property
right, the judicial authorities shall have the authority to order the applicant, upon
request of the defendant, to provide the defendant appropriate compensation for any

injury caused by these measures.
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" Article 7 para. | of the Directive 2004/48/EC : “Member States shall ensure that, even
before the commencement of proceedings on the merits of the case, the competent judicial
authorities may, on application by a party who has presented reasonably available
evidence to support his/her claims that his/her intellectual property right has been
infringed or is about to be infringed, order prompt and effective provisional measures
to preserve relevant evidence in respect of the alleged infringement, subject to the
protection of confidential information. Such measures may include the detailed
description, with or without the taking of samples, or the physical seizure of the

infringing goods, and, in appropriate cases, the materials and implements used in the
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production and/or distribution of these goods and the documents relating thereto. Those
measures shall be taken, if necessary without the other party having been heard, in
particular where any delay is likely to cause irreparable harm to the rightholder or
where there is a demonstrable risk of evidence being destroyed.”
VEAPAR L L ST R I AR A EHART R R SRR T LA 1] B 'Z%’a'?
T L@ ’3'— s ¥Eoroh 2 B E G ER B F F ;:mx!f—}_jd— g o gl *FT;P- Y {5E A A K,Tﬁ 2
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BRITEREE el MAEMAREEZT ¢ (WIO/TRIPS) 2006 # 10 * &) § 4
P 3
" Article 9 para. 1 of the Directive 2004/48/EC : “issue against the alleged infringer
an interlocutory injunction intended to prevent any imminent infringement of an
intellectual property right, or to forbid, on a provisional basis and subject, where
appropriate, to a recurring penalty payment where provided for by national law, the
continuation of the alleged infringements of that right, or to make such continuation
subject to the lodging of guarantees intended to ensure the compensation of the
rightholder; an interlocutory injunction may also be issued, under the same conditions,
against an intermediary whose services are being used by a third party to infringe an
intellectual property right; injunctions against intermediaries whose services are used
by a third party to infringe a copyright or a related right are covered by Directive
2001/29/EC “
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" Article 9 para.3 of the Directive 2004/48/EC : .The judicial authorities shall, in
respect of the measures referred to in paragraphs 1 and 2, have the authority to require
the applicant toprovide any reasonably available evidence in order to satisfy themselves
with a sufficient degree of certainty that the applicant is the rightholder and that
the applicant’ s right is being infringed, or that such infringement is imminent.
"Article 9 para.4 of the Directive 2004/48/EC: Member States shall ensure that the
provisional measures referred to in paragraphs 1 and 2 may, in appropriate cases, be
taken without the defendant having been heard, in particular where any delay would cause
irreparable harm to the rightholder. In that event, the parties shall be so informed
without delay after the execution of the measures at the latest

" Article 9 para. 4 of the Directive 2004/48/EC i4#-: “A review, including a right to
be heard, shall take place upon request of the defendant with a view to deciding, within
a reasonable time after notification of the measures, whether those measures shall be
modified, revoked or confirmed.”

" Article 9 para. 5 of the Directive 2004/48/EC : “Member States shall ensure that the
provisional measures referred to in paragraphs 1 and 2 are revoked or otherwise cease
to have effect, upon request of the defendant, if the applicant does not institute, within
a reasonable period, proceedings leading to a decision on the merits of the case before
the competent judicial authority, the period to be determined by the judicial authority
ordering the measures where the law of a Member State so permits or, in the absence of

such determination, within a period not exceeding 20 working days or 31 calendar days,
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® Richtlinie 2004/48/EG a4 5 02004247 29p - d wENEIRE ¢ (Council of European
Union) % %P # ¢ (EuropeanParliament) #t#f# chf MAEpM 2 #H 72 "HEHAEEF
ip 4 (Directive 2004/48/EC) y #&= % "Richtlinie 2004/48/EG des Europdischen Parlaments
und des Rates vom 29. April 2004 zur Durchsetzung der Rechte des geistigen Eigentums | °
A% TRichtlinie 2004/48/EG > 3%4p 4 F13 F BT 5 2 kb fi 4 > » 2 fG B> 1
"Richtlinie 2004/48/EG ; i 4
" Article 6 of the Directive 2004/48/EC (Evidence)
1. Member States shall ensure that, on application by a party which has presented
reasonably available evidence sufficient to support its claims, and has, in
substantiating those claims, specified evidence which lies in the control of the opposing
party, the competent judicial authorities may order that such evidence be presented by
the opposing party, subject to the protection of confidential information. For the
purposes of this paragraph, Member States may provide that a reasonable sample of a
substantial number of copies of a work or any other protected object be considered by
the competent judicial authorities to constitute reasonable evidence.
2. Under the same conditions, in the case of an infringement committed on a commercial
scale Member States shall take such measures as are necessary to enable the competent
judicial authorities to order, where appropriate, on application by a party, the
communication of banking, financial or commercial documents under the control of the
opposing party, subject to the protection of confidential information.
" Article 7 of the Directive 2004/48/EC ( Measures for preserving evidence)
1. Member States shall ensure that, even before the commencement of proceedings on the
merits of the case, the competent judicial authorities may, on application by a party
who has presented reasonably available evidence to support his/her claims that his/her
intellectual property right has been infringed or is about to be infringed, order prompt

and effective provisional measures to preserve relevant evidence in respect of the
50



alleged infringement, subject to the protection of confidential information. Such
measures may include the detailed description, with or without the taking of samples,
or the physical seizure of the infringing goods, and, in appropriate cases, the materials
and implements used in the production and/or distribution of these goods and the
documents relating thereto. Those measures shall be taken, if necessary without the other
party having been heard, in particular where any delay is likely to cause irreparable
harm to the rightholder or where there is a demonstrable risk of evidence being destroyed.
Where measures to preserve evidence are adopted without the other party having been heard,
the parties affected shall be given notice, without delay after the execution of the
measures at the latest. A review, including a right to be heard, shall take place upon
request of the parties affected with a view to deciding, within a reasonable period after
the notification of the measures, whether the measures shall be modified, revoked or
confirmed.
2. Member States shall ensure that the measures to preserve evidence may be subject to
the lodging by the applicant of adequate security or an equivalent assurance intended
to ensure compensation for any prejudice suffered by the defendant as provided for in
paragraph 4.
3. Member States shall ensure that the measures to preserve evidence are revoked or
otherwise cease to have effect, upon request of the defendant, without prejudice to the
damages which may be claimed, if the applicant does not institute, within a reasonable
period, proceedings leading to a decision on the merits of the case before the competent
judicial authority, the period to be determined by the judicial authority ordering the
measures where the law of a Member State so permits or, in the absence of such
determination, within a period not exceeding 20 working days or 31 calendar days,
whichever is the longer.
4. Where the measures to preserve evidence are revoked, or where they lapse due to any
act or omission by the applicant, or where it is subsequently found that there has been
no infringement or threat of infringement of an intellectual property right, the judicial
authorities shall have the authority to order the applicant, upon request of the
defendant, to provide the defendant appropriate compensation for any injury caused by
those measures.
5. Member States may take measures to protect witnesses’ identity.
"k g5 Richtlinie 2004/48/EG 434 % 6 & % T2 % f MBAEF 2RI E T 4 7
FEMHABERETI N FRET 2 5 FRNETVHF gugdp > LA F s E g2
SREY BA LI RT SRS R S A R A L ey S RS R
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Any person who exploits an invention contrary to Sections 9 to 13 may be sued by the
injured party to enjoin such use.
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®Article L. 613-2 of the French Intellectual Property Code ( “IPC” ) “ Infringement
proceedings shall be instituted by the owner of the patent”
" Article L. 615-5 IPC
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de refére) eh— 4% > @ % 808 15X % 811 (R 572 R~ Byt Tap 7§ o

WG RAFEMAREEL) ¥ 615-1 £ T o
56



Iy
¥
==
WF
TR
.
it
ol
>
Ny
3
I
g
ﬁ,

BEROFEREEY S FEMAREL F TI6-6 iAo B4 £ &g
Fe ABF2RAFFRZL Y OREFEER > v R R RE2 DI HY
oL R R o CRAFERAEA FEY TG LR
R RN R G A R R R ] LR R R

fom B EfEE A F 2 LR A B A LT O B RS S

RN ) ERLOETF AR T R Y AR S S ST
ERERTMASEE AR REAE R LAy RS EFT TR

Huj L ROFRE S a2 EG A AT RI IR RE" -

EER (FEMAZLE) #1578 » 2RFEMAHE LT T16-6 47 e
Méﬁﬁaaﬁﬁﬁﬁamn%a,g@%iﬁg%ﬁﬁaﬁ%@@a,@@%
EVVARARESH FAE 0 F RS WYL BRGS0 T
AR LS SRR Lo LA REER FIREEE T RASE Y A
A M e @ T LA PR 0 S KRS Rt B L e

207

Article L. 615-3 IPC “Where proceedings are brought before the Court for infringement
of a patent, the President of the Court, acting and ruling in summary proceedings, may
provisionally enjoin, under penalty of a daily fine, the carrying out of the allegedly
infringing acts or make the continued carrying out of such acts subject to the furnishing
of a guarantee to cover indemnification of the patentee.”

* Christian Le Stanc, The enforcement of trade mark rights in France , E.1.P.R. 1994,
16(8), 353.

* Article L. 716-6 IPC “The President of the Court before which proceedings have been
instituted, sitting in chambers, may provisionally prohibit a continuation of the
allegedly infringing acts, subject to a daily fine, or may subject such continuation
to the furnishing of securities for the purpose of ensuring compensation to the owner

of the mark or to the beneficiary of an exclusive right of exploitation. Action for
57
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prohibition or furnishing of securities shall be admissible only if the case appears
well-founded and proceedings were instituted within a short time after the day on which
the owner of the mark or the beneficiary of an exclusive right of exploitation obtained
knowledge of the facts on which they are based. The judge may subject prohibition to
the furnishing by the plaintiff of securities to provide compensation for any prejudice
suffered by the defendant if the infringement proceedings are subsequently held to be

unfounded. ”
210

Christian Le Stanc, supra note 208, at 353.

"'Petit Laurence ~ Christian Le Stanc, Sanctions for patent infringement in France:

injunctive relief and damages, E.I.P.R. 2002, 24(7), 353
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»* Petit Laurence ~ Christian Le Stanc, supra note 211,at 353.

?* Petit Laurence ~ Christian Le Stanc, supra note 211,at 354..

Christian Le Stanc, supra note 208, at 354.
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> Matthew Bender & Company, Inc., a member of the LexisNexis Group, Part II Counseling

Strategies for Successful Protection of Intellectual Property Division C Counseling in
the Foreign Setting : Chapter 43 Foreign Patent Litigation, 3-43 Intellectual Property
Counseling & Litigation(2012) § 43.04[1] [e] “the patent owner has sought the

injunction without unnecessary delay (which should not exceed 6 months after having

learned the existence of the infringement according to French case law” -

“® Petit Laurence ~ Christian Le Stanc, supra note 211,at 354.

Petit Laurence ~ Christian Le Stanc, supra note 211,at 353-354.
60

217



EFAANHBER L OPRER S B LR AR PRI R 2P hR
YO F PR RDEEE AN BRI LG o n REF AR R

ﬁvé?%*ﬁw*vﬁﬁﬁ’{?w%m%{nV%%%%%ﬁﬁﬁ@ﬁﬁﬁ

BEORITXARNERFS A F i LR r R e A EfOER
Fo R RRIE PR R ATE L S e B L L R
’a‘l)]} FLER T oo

A G oric A B L FORER B LA B S AR N E

Z2E X RBFGG RREEYT R RRALP LA TEF A &R
&

0 MRS R TR AR R R i S R

‘kt
‘(:P

FF ik T 4B MR A A o dBB A H 1L e AR T b

RREDREASGTATI AN OF FEL oL RBELFCFRE IR LRER S

~

doerig S fpd o K pm R R RE v A D] 2 T R R

SR AP E L R FEA S BRI L P LA DT AL IE
LT AL T A P FRE A ARSI g ey

£ # A
By ok

219

o

\)
FTR8

ﬁ\*P

“® Petit Laurence » Christian Le Stanc, supra note 211,at 354.

219

Christian Le Stanc, supra note 208, at 354.
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kg s pwm 4R 420 F 371-372 ¢
#1385 1.S.S. 8283 : The several courts having jurisdiction of cases under this title may

grant injunctions in accordance with the principles of equity to prevent the violation

of any right secured by patent, on such terms as the court deems reasonable.
OBRF w2 F 21
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£ (Temporary Restraining Order)# A A # 4] 4 (Permanent Injunction) » ¢

MERTE AR L 2GR R BT IR GRLIBLFHRRT AR

E BT PR ACA S AR 0 Aol B (R OT BN R PR AR A R % 65
i% (Federal Rule of Civil Procedure, FRCP) » o & 2 R &3732 5 M £ 4] 4
FERLT > FRMRE PR e s LRV LA ZFEA > AN 540 EF 4
(Preliminary Injunction) -~ #rpFf24] 4 (Temporary Restraining Order)# X
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#rpr 4] £ (Temporary Restraining Order ' TRO) :

] 4 2 R IR E N A B3R ARS R 5 6D Fenb B Pk

2

il

* Lanham Act §34(a) > 15 U.S.C gl116(a) .
*' Restatement(Third)of Unfair Competition, §35. Schecher&Thomas, 7d. at 764 -
*> Baglin v.Cusenier Co., 221 U.S.580, 601, 31S.Ct. 669, 55 L.Ed. 863(1911) : Potato Chip

Institute. v. General Mills., Inc.333 F Supp 173,171 U.S.P.Q.539(D. Neb. 1971) -

g an A F R AR R LR $ 65 iE ch b 78 £ 3SR L4 4 2 2 (Temporary Restraining
Order ; TRO) > 2 p 7 5 ¢

(1) [Issuing Without Notice. The court may issue a temporary restraining order without
written or oral notice to the adverse party or its attorney only if:

(A) specific facts in an affidavit or a verified complaint clearly show that immediate
63
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and irreparable injury, loss, or damage will result to the movant before the adverse
party can be heard in opposition; and(B)the movant’ s attorney certifies in writing any
efforts made to give notice and the reasons why 1t should not be required.

(2) Contents; Expiration. Every temporary restraining order issued without notice must
state the date and hour it was issued; describe the injury and state why it is irreparable;
state why the order was issued without notice; and be promptly filed in the clerk’ s office
and entered in the record. The order expires at the time after entry—not to exceed 14
days—that the court sets, unless before that time the court, for good cause, extends
it for a like period or the adverse party consents to'a longer extension. The reasons
for an extension must be entered in the record.

(3) Expediting the Prel iminary-Injunction Hearing. 1f the order is issued without notice,
the motion for a preliminary injunction must be set for hearing at the earliest possible
time, taking precedence over all other matters except hearings on older matters of the
same character. At the hearing, the party who obtained the order must proceed with the
motion; 1f the party does not, the court must dissolve the order.

(4) Motion to Dissolve. On 2 days’ notice to the party who obtained the order without
notice—or on shorter notice set by the court—the adverse party may appear and move
to dissolve or modify the order. The court must then hear and decide the motion as promptly

as justice requires.
M3eg o FRPARE KA ST PRENE TR B T 179
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20 f.fi;fﬁ’%ﬂir TR A 2T R SR EEEE TR L A 61

T 99 -

®' RULE 65(a) Preliminary Injunction. : (1) MNotice. The court may issue a preliminary

injunction only on notice to the adverse party

PBREF R WAL F 140

® RULE 65(a) Preliminary Injunction. :.(2) Consolidating the Hearing with the Trial

on the Merits. Before or after beginning the hearing on a motion for a preliminary

injunction, the court may advance the trial on the merits and consolidate it with the

hearing. Even when consolidation is not ordered, evidence that is received on the motion

and that would be admissible at trial becomes part of the trial record and need not be

repeated at trial. But the court must preserve any party’ s right to a jury trial.
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“Peter J.Chassman &Shashi H. Kewalramani, Courts Rarely Grant Preliminary Injunctions
in Pantent Case : Key Reasons is Complexity of Claim Construction, 25 National
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% — 20 i A (notice ) ¥ . % (hearing)
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AR A EEA PR HE LT N E RN F R AR R E 65
ESM PR T A I T e A AP Ap A o BB R B IR R AR
P B R TR 0 7 e B ERE PArde X BCE G g YT A R o 3 BRI
Wi b2k e i Atari Games Corp. v. Nintendo of Am: Inc— % ¢ & @ > &
Fai S F e A B HI L T AR X R a2 KR T Ak
R B L 2 REAAR B B 2R R r X2 327 7 B4
REAHEHLDRERAFFLEACHLEF QR 2 A Gl HFE 22
Beov i 2 HIIAT A AR R AR o T L AR ML P TR

GRS CTE R S E S ACE R ST R

“UPRCP £ 4 5% ta s M A EH L b LM R L ST AN N R
Fuit s MG R B RS A R A BRIBIRG @R U B L R RIS 1 d
AL L S L e R B e STALRF (PR~ ARA R R

# FRCP 65(a)(1)Notic. No preliminary injuction shall be issued without notice to the
adverse party.

“ Atari Games Corp. v. Nintendo of Am., Inc., 897 F2d 1572,1578 n. 7(Fed. Cir.1990)

“' FRCP 65(a) (2) Consolidating the Hearing with the Trial on the Merits. Before or after

beginning the hearing on a motion for a preliminary injunction, the court may advance
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AR EFDARE AR S D IEcH IR T 2 IRNPEAH BN L R A
B A REBEERE UPERPHAFZGEL W ER T  NBLE T
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MAFHFDALHF AN S 6D FE CH I ERERTLIBF AL FRIPESH Y
LR L B  REERE S TG BRIRRE O FRTT AL T RGN
LG AR L OTRF T A S A R RR T B4 Bl

RAERA MR S 5 GRS E R B A 4L S B s
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g A 4 AR A 2 RE A B4 AP TR EIRT A& RS
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ﬁ%%ﬁ@#ﬁ%#ﬁ%ﬂﬁmo

ERE PR A5 AFIPE AR IEEEE LA FL s 0 BREBLT

Bl S M B R B =R T AR RRA % 60 if e e & REGFARE

the trial on the merits and consolidate it with the hearing. Even when consolidation
is not ordered, evidence that is received on the motion and that would be admissible
at trial becomes part of the trial record and need not be repeated at trial. But the
court must preserve any party s right to a jury trial.

** FRCP 65 (c) SECURITY. The court may issue a preliminary injunction or a temporary
restraining order only if the movant gives security in an amount that the court considers
proper to pay the costs and damages sustained by any party found to have been wrongfully

enjoined or restrained. The United States, its officers, and its agencies are not

required to give security.
X g 2300 F 102
68



BRE TP A4 H R R F BRI A  FH L F RIS A
e R R LS P AL RREFFE O 2 FHL B
TREREEPE LSRR LB IES L AT BN LA EM AR 2
X F 2 RT o n AP RE A U] Flet P A ed AR Y RS
Pz 3 ST R RIEF S BT RIEA S TR AR 3 S R R
FERBRILE S E B B L P P R L BRI P

|7 B R Ry 2 2P B4l o TR FRRER R A

(I
HEFET

BN F PR A LR S 65 B AW LR BB A £ R4 LR
HoiL & FE g A0 F 44 PRI o XA B L o aiE 2 2 07
AR NTE REIZRP 4 Hh B L - L PR FTEA FE AR (0

2
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83

Moangf £ 420 F 3730

“FRCP 65 (d) Contents and Scope of Every Injunction and Restraining Order.

(1) Contents. Every order granting an-injunction and every restraining order must:
(A) state the reasons why it issued;

(B) state its terms specifically; and

(C) describe in reasonable detail—and not by referring to the complaint or other
document—the act or acts restrained or required.

(2) Persons Bound. The order binds only the following who receive actual notice of it
by personal service or otherwise:

(A) the parties;

(B) the parties’ officers, agents, servants, employees, and attorneys; and

(C) other persons who are in active concert or participation with anyone described in

Rule 65(d)(2)(A) or (B).
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International, Inc. wv. 1 &
Hughes Tool Co %
2. 1990 ¥ A B £ R 0F B ik BB Smith
[11inois Tool Works, Inc. v. | International, Inc. v. Hughes Tool Co
Grip-Pak, Inc Ty BREZFLIER LIS REBHET R D
A-F o
3. 1995 R R R E L i
High Tech Medical BHL KGR o REEIR AN X
3 sk R 252 T 100

%Jéi‘_ TR P R PR 114 T 156-157 0 2% A7 E A PE s L
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irreparable harn are not remote or speculative but are actual and imminent °
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Instrumentation, Inc. v. New | #-*|¥re BB~ F iz o
Image Industries, Inc. ,49
F.3d 1551. 1556(Fed.

Cir. 1995).

xBl& H: A~ p 78 IF

w30 RE DF AR SR N S R b)Y e ke S A u AT A
VAL T RZEAZET TR HEFE T JIEYE 2 BE
%ot 1983 & CAFC & = r1 s> 0 B flanh £ 414 cht 7% 5 & B ¥ FE™
1983 # CAFC W] = = pFos 33 L JI {249 B4 4 B & & Smith
International, Inc. v. Hughes lTool Co%*® > #%37 F 44 4|4 e B
HErE FT o PR AL LD B EBRKRGT LS EYL P EE S A6
50 T1.#ms 7i ad %232 2%2%  (a showing of probability of success
on the merits) 2. P 4= B4 4 Apyb o B A Bz TR L AT P2
1f Z (a showing that the movant will suffer immediately irreparable harm
if the injunctions is not granted) 3. {2 /B384 4= £ 414 H41T B % 4
7% iv 3 T (the possibility of harm to other interested persons from the

grant or denial of the injunction) 4. 2% 4| ¥ (the public interest) - ™ |

BRI R HEREY ) A BRESHFE AT L FLBET bl

Hybritech Inc. v. Abbott Laboratories % @ #- [ 2w b | & 255 &

¥ CAFC = Hybritech Inc. v. Abbott Laboratories % ¥ a‘ﬁ s ¥ A 2] L s AR R R AR
EiEgpBAlE S 283 FERT ZRRIAIFVIEEABEN L o EPESTET 40
%é#”ﬁ #Jﬂ ﬁ*‘i wa']a‘?w%m“’ ’f}éii& ) rﬂﬁLf@d CAFC ?sif’ e 1:»‘"5 %z_f F"%\’%d R

¢ 143 #ﬁ%m:a‘_ﬂl“”t’ /JEL
® Smith International, Inc. v. Hughes Tool Co., 718 F. 2d 1573, 1581 (Fed. Cir. 1983).
VBERE R THIEL2F 210
WE ks FH 4R 2520 F O110-112 ¢
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fts > 3v1995% » thHigh Tech Medical Instrumentation, Inc. v. New Image
Industries, Inc. %7 " »CAFCE B iz fa e 3% 4% 2 i # 4|4 ch3
ARG R T o R EREEE ) g B e ke B SR
RCAFCH 325 ¢ b e BHEHERETL BT 3 0] Bt £33 7 A &2
/A7 252 (whether the moving party is likely to succeed on the merits) ;
24 B4 F APE B A AL Rl X | w4 dp 3 (whether the moving
party will suffer irreparable harm if a preliminary injunction 1s not
granted) ; 3. i‘ul e F A4S iR e B 4 2 EAp ¥ 4 (whether the balance
of hardship tips in favor of the moving party or the opponent) ; 4. +% /&

A EF L ET EH SR ESF KL DR P (whether the grant of

® Hybritech Inc.v. Abbott Labs., 849 F .2d 1446,1451,7 U.S.P.Q.2d 1191, 1195 (Fed.
Cir.1988)

’ H. H. Robertson, Co. v. United Steel Deck, Inc, 820 F.2d 384, 390,2 U.S.P.Q. 2d

1926, 1929(Fed. Cir. 1987)
“ Tllinois Tool Works., Inc. v. Grip-Pak, Inc., 906 F.2d 679, 59 USLW 2027, 15 U.S.P.Q. 2d
1307, June 20, 1990

WERF o FT 2 | 220
* High Tech Medical Instrumentation, Inc. v. New Image Industries., Inc., 49 F. 3d 1551.

1556(Fed. Cir. 1995)
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¥ Oakely Inc. v. Sunglass Hut International, 316 F.3d 1331, 1339(Fed. Cir. 2003)

WERFE > AR

Fo21-22 -

76




G | BET Il Rrciwt | 5 153-4-6-10% | % 2 Ficin b3 | % 8
9

Er | RiE Wi PRER BRI H R & F
WL R bR | TRV R | iR
£3 ToREBAEIR 2R

e

xBE 6: A~ pFHIT

AT LA S R F AR EE R4 60 d BlAT oo &
Bl F A H 4 2 FEG TR L REZFRAKT FTe & F
Ho P RERET QF R e BRSO LEE B4 RE - S AP
zBEE Bl ® 5Tl B i P rEf s 2 F ARl 7T E 0 BHE
TR RLBHTACE LA B R KRG TR RN SR R
P BEEED LREHY - BREEREFRSED S TTFLH TR 27
Eoomdd P o blde® 1535456105 Riki® F 2 B8 G T R

e ER A e

2

F O KR E fu v AR A5 8 R R & F 2 (Sliding Scale
Test) s 3u5 e TEEF R 2T | Bt A% RT i1 & s 4

B TF o plded 2 i FarEmloe

ATH e CAFC 9L f3¥ o gl Bop A F AR T AR AR 7 il & TR
G RSN SRS SRR O S SR S RICE SR 3 o
el 28 flF2 4§ hB 0 gl vz o Tz 5T ol 4

e LT C AR SN R M(i\j\i\ﬁ.izno

dEREARGFEHIR P o0 ¥ - Faag B 2k (United

States district courts)# % Fu(States courts) » & g5 282 2> B 2R

Mg i k4R 2300 F 107
”“?Jr.s %‘ia B EFIR P R0 BE 1140 F 156 32363
T AR F hETEET L AR RAEAS R LRI e AT AR
ﬂ’"’”"l‘l‘fﬁ_‘pm? » 2007 & 6 % pl&%?‘ feai #0342 > F 384
77




SRR BE S F TR AT AR Brn G BB R R T
B AESA BFI L R A B S F Rk R NERTLG B E
gL o @ b PR R F BB P22 P (CARC) ~ R i P A2 TR
(Court of Appeals) ~ “¥ } #%;% Fu(State courts of appeals)™ - # 1982 & 10
Pl oo Bl Rk Eiad 12 B F R L R m ok e B R R
XL REPLE PR REE 2 OERE 2 R PR 4 iR
e o A R B e LR P, LT B o R el
RIS Y RS SRS TEE T ST S E SR U
LRNT 8 10 b Rk Pk Ae B 2R o LI B E B fUR e endih s L fE 1T
WAL S TEB 2 | (forum shopping)™ o Tt & 7 438 &2 FuonlfiFa) 2 e
LR L jro R 19828 10 1 R ELFERE - 0 £ R A )
772 Fe(CAFC) » T7P1 < LA 0 & B2t 2 2 g B enk {5 s 22 & )
R it 3 LBt R E R d ek 2R {80 1 F RE K
R R A R B e R IR ¢ ek kot 0 R R

Waje 3 s e

Wy FRF A B4 P a2 R G e o 3 REAT PR e

Fxmo B REFEORLIRG P BRI B L F AT AL § R
-~ B REEROEES AL TR F AL B F RIS Rk
too E R PR Ry - R A AW R R & B R R
AT ABJIEEF 2 R BT PRATHEIEA AL AT YR
Tom AP B L kR ARMNRITIEEE LT R LATIZA T PY

7#%‘#‘]4276 o

TR A S RS RFR P R R 1140 F 52- 67°
TOEEF FRALFRHASAREE ) FASAEN S TEE 58 5 1995% > F 24 -
28 U.S.C. § 1295(a).
Tl A ISR EFRR P R PE 114 T 54-56 -
o kit B O64-65 o
78



FlR A2 G 0 R BB T P RE G ARE TR AR 0
B Riar b Ik s 2 SRV RGEE R R R R

22 >

$Z7 FHPEENEAEFER 2ZBE
FAE BBz 28 E 02006 & eBay Inc. v. MercExchange,

L L. C ebay %™ (r2 T i # Ebay % )2 2008 & <0 Winter v. Natural
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“" Ebay, Inc.v. MercExchange,L.L.C.,126 S.Ct. 1837(U.S. 2006).

278

Winter v. Natural Res.Def.Council., Inc.129 S.Ct. 365, 374(2008)
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FRBENHL B RE S E R A ER L B D 2RISR o R 25X FPIRT B4 b

PR ¥4 o b it i 4 Natural Defense Council, Inc © 3 % & ffp » 30 &

-n

TR F 3 A2 T 27w g HAEHEF T(a"possibility" of irreparable injury) -
rieFRE TAREFE B THAIRHESTE B BRIHREF I WERESAE
FIE BT ELBEFTIEFHRBE T o H 4 i P E Ry R4 Z4)4 - 4 Natural Res.

Defense Council, Inc. v. Winter, 518 F.3d 658 (9th Cir. 2008)

Woangf £, iz 420 F 3790

" @< probability £ FEF4pE T & F RV aMER 0 @ possibility BIF FF @R T Al
A

Wangf £ i 420 F 378-379 -



Fatis d BHE2ZFF ﬁu@#% ARABR L 2 LR f FIRBFEDFT e B2

_L

P BT AT F G BT F 0 s 7%),{%,7&:‘_' e e 2

FREFHZIFT  AEFLIFTABPETEG TRZEEMZFT Vo

R BRI PR iRl B A F A ol TARREOT R, 2R
R XL NN L AERES EAS SRR T LR N
R teBay k218 0 BB E DAL ERLEE i ARG AL T
b g h B L@ RF ARG TR B X R2FALA
ZoBRG AR A m L3RI h fhay Bty AP FEA T E 2 F o blde
t Abbott Labs. V. Andrx Pharms., Inc % ¢ > B=Ric@ b 2mix o or Fly 2 2
PRt Bt 2R T R PRy Foar FlRaTE G R A EA LT L

FAIERAPEZFAAZIFT 223 L * " - Aa b Sanofi-Synthelabo
v. Apotex, Inc %@ - FERicar b oniE e B R R E W AR s B

3 TEAFHLAE ) ARG AR

Ebay % 15 » Bi2naciw F SRA it s bpbid gt Td e RP kR A
FhG TREFALAT o FEE S FRAFES A FFIL RS S
W Ebay B enm pl > & KRB A AP TRZFEHALF T ) o7 b Vinter
ERERE LS o U I SER R LEEE b ol sl R B o sRA -
AT o F I P E A AL o F AR o F R AR kAR iE

-2 hr BEE2 iﬁ”mo

#Bﬁ’&%«i@qﬁs%/é‘rm??r’ i%ﬁwﬂa‘g‘% iﬁ*’ " K@f@i#‘]}gﬂ‘”

Bangh £, i 420 F 382 o
Wang £ i 420 F 383 o
®' Abbott Labs. v. Andrx Pharms., Inc., 452 F.3d 1331 ( Fed .Cir.2006)

** Sanofi-Synthelabo. v. Apotex., Inc., 470 F.3d 1368, 1381 ( Fed .Cir.2006)

Wangh £ iz 420 F 383 o
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i1 i%ﬁ?l,%jp”\}i"‘ WE B AE z_ a5k 2d o iET AR

@éa§%*34ﬂ%‘wiyv%y%1ﬁ&m% bR A RT3

AFREFRTRA A F A bdrk B2 84E 5 1 F 5208650 A5 % 4
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CERPEgET LSRG EBE R I A FEM AR G

(0 A G b o RS BRI P E S B L R R E N R

B REP o BT F € BREG A R BRE TR 4 2R R

REL B B PTG R B R T A H B L At

HERTAT G GROEF > HAARDF 43 55 7 bndr 1] 2 PIREH g
N

ﬁ"\ _%_o

Sk DhaydHp L AR E & 1

Bbay 55 27 h BH L 220 BFCHBIL BRI BY DAL AHNT

EEE 273 o Rad NEETRA I E HE R ARG G Y

PEAL R HHAEIIEA
22 ARpF o pihred o WE Rt Bhay iR F o BER T T
FRIET AT T LFHLE RO Y R ALY 282
D I RERIEG P E ARG L R AHEHL > wh2ns Lhay R %

AR BT S EG gr aeo

CHRA ) 0 P28 0 T 20 ¢
Z%ﬁﬁthﬂp— % 2086 5|k

Wangh £ w420 F 376~ 391 o
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¥ FiREL S & 244 & 20

FHiET MAZG 4 FAREAR T AT AP ENA T N4
BB @ R AEENA PIRLE T 2 R M 2 ¢4 432 (Lanham Act) ¥ 34 if
ToHATFENG PR AR DE EET R R E R AR FET
FRdmiep g E A e L T AR ) B4 F AR e R
FlHESF A HB00 F LR L ¥ F o bt g 260 FEF 42
W B R AL FAFRRLIROF L REAAR AR P R
EHREFE o AEG

1. *%2%zx2 ¥ ot (a likelihood of success on the merits)
2. 4vk A PEZEH L BEREGA £ZFA 2L (a likelihood of
suffering irreparable harm in the absence of preliminary relief)

3. BEFE A2 f #(hard-ship) ¥ > 7 ¥ B4 4 VR B @ 2 2 4F

“ f2 B % 9F f4p i 4r(notice) ~ % (hearing) ~ 4 % £ (security) & # 414 1 -
* Lanham Act §34(a) » 15 U.S.C §l116(a) .

"ERPSEL FERERE UM FEERE Y B Hihy F R E DA 2004 £ ]
9&?#% T 444 -

"EREAEFRRAF AN FEAHER L G ARE S & 1944 £ Jakus V. United
States %29 > B FERini: 22 JIFBTLPE4H £44 m’a‘ij’ﬂéﬂﬂ% dI: e
THERT o F S B AR JIEE R PAGEE E A I E S & 1973 & Brown V. Chote
REY BB BRI DRI PEAS B L BT EAEE AT ABAY GAEARESHE
#1400 A F X2 T > w A A 1974 £ o Granny Goose Foods, Inc. v. Brotherhood
of TeamstersfAuto Truck Drivers 2127 > BIMEFERX AN Y ES BE 2T X E TR
DY AR FAnfIFEE YR A > T AMSREF - EARRE R F AR
Bomm KERFHY ARTUETFAHEELLJEOG 2SR 00 BIRES E -5
MEREL ZRBNEF2RDFAEE PHP FH+RART FHRFDELFL B
BREBZEFELTHLHEH? 2006 47 > F 18-20-
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TR ES L T AL @ 2 2 T (that the balance of
equities tips in the moving party’ s favor )

4, H2>x41F 22X (that an injunction is in the public interest)

AR AT R Aok A PR j‘g‘%yﬁ;ﬁ_l\ﬁ’éaﬂ
24T S WA R S g2 f #(hard-ship) 4> 2 P18 #4414 7 i {4
N2 AT R AP G ER L T R RIS R LT (A BEFE a sl

ELRY o hEARBREPE A H AL S PR G AR R

Fo AEBIT AL

ﬁ,g*g\_,’/%*g;g;ié ,ﬁsgﬁ—Aré»;é]‘;‘o%‘T\ ﬁﬁﬁ]tm#’"ﬁf’*"\wﬁﬁﬁﬂga
FAEBFOVRBE S Bl A ¥R e il H g F RO
(protectible trademark)™fepi g% 5 &2 » hE E NI FHP FES ¢ F

9 . R W S [ L P A ,
Amﬁﬁ‘\‘i\‘ﬁr‘%?;bl ER U B 2 il A e R B R il Rt r}:r‘sﬂ':-,wf)‘,m

HAEFL > AFES G FENOE S LG 2 T MR & (secondary
meaning)™m i & F SR A B AR T AN G LA B % P

W T AR Ov iy 3 Ayl Ra A S F R G AR

2EDEX BT AP R AL - A PHLBEIRERL HRLA T T F A

A B R PR e M TR ARy RGP 5§ R
‘]J}3040

M OAEREREEP RN AT - B EREOPE - KA B G FRET AT PEE
PEFHRALT LG - AL A -

gk 5K Faé—ugqusoo v 22
S B H # % , (secondary meaning)"u{«*xﬁ VR B TR el s kg
Fﬁﬂ%%—g LA Fe % L—‘ﬁﬁawzﬁhw H-r’f*j"f“%.ﬂg‘ﬁ” EN
™ Matthew Bender, Part [II Litigating the ]nte]]ectua] Property Case Division C
Preliminary Relief @ Survey of Preliminary [njunction Requirements, 65 Intellectual
Property Counseling & Litigation , at 1-3. (2011)
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A HTRA T RS ERE RS F TR R BlAe R S e bR
Foo 3R i DIRTR A 7 Ay hFF 5 - 5% D 7 H&4p 2 & (the similarity of the
mark) ~ A& &-4p i 2 4p 7 42 & (the proximity or similarity of the

products) ~ # 2 BH# A i 2 A2 Rk 4 5% Bl (the intent of the

accused infringer to pass off his product as plaintiff’ s) ~ F "%} i =

2

A% enf% & (actual confusion) ~ FER % AR T A &4p 42 B (the degree of
care likely to be exercised by the purchasers) ~ 7 %@ * dugitfo> ;8 2

55 i* (the strength of themark) - @ & 4 &t F A2 ¥4 22 EHE

306

#
A & g (likehood of expansion of product iunes)™ o &% 2 Fi% &
e A

q%

RIEARJR A2 UTRAFEGNAAT i DT F

M-

.\:-

2R

>
S

, — P 7 f&% it (the strength of the mark)

AV FHRE A PR EEXT b Rkl o aim R FRFA 2@
Lt pE > R i R R R D55 4 8 5 ¢ 5% p R (stronger mark) o
Bl4c"E & o0~ = B E & (arbitrary and fanciful marks) £ = 7 5 #
(suggestive marks)z 775 #-(weak mark) > 4ed it 127 #(descriptive
mark)fc— &1+ 7 #(generic mark)™ e

R O R B R A O R R X DPIEGE 5 R ARG A B R B IR
dng BARS 0 R AR TGRS R R F R ARG DR R A
AoAZMEAERIRF FRNG 4 P ‘T*u”ﬁ iR R - e R e Y

B apih 2 FRLAADERER I N A H e XL 2 P&

" TInternation Kennel Club, Inc. v. Mighty, Star, Inc., 846 F2d 1079, 1084(7™ Cir. 1988)
NVST. com INC. v. NVEST, LLP, et al, 32 Fcd. Appx. 207, 211(9"™ Cir 2002)

TR E R MR AR 2 T L SR R R g 7 T AR
mmﬁwmﬂ’mnﬁ B ¥ 45 A S S F o K- T B R R RAE B

B - A BB F R o
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o R RE S RROP T 4 TEY O WIRE T PREAHEFL TR

3
=
5

A H o N EMAER ] AR ) NEREPF R D B RL D

S
*EH
»¥

N

T APBRRDTEE B AL G BB OP RSP BB R ¢

e

(trade dress)+™ > FIp RL FEFP - P L AFE - M7 G2 B i D

PR R R R LB E R RS ¢ RO RRT A ko RATERE T

AL - L RATEP A AT RAGH AT AL 2T bk
W%\/ Fr@’fg‘—/vh/’i ]"}’lélﬂ 'T;t]z —f‘:ﬁrr’é'—ﬁ /g/%py—p,\s7}§-’fﬂﬁb}§!%—,€:—ﬁ ri‘,%

R I R R A B L il g e b o

% - P W iR2 A &9p 0L A (the similarity of the mark and

products)

PRt s AR SR F R L EE R
FORAOT R PIRER SRS R PFRE SR KBRS
FEG RO L G AR A SR T A MR R R Al
TALM R A S IR 20 BRE G M A SARpAE P AR SN
BHLE Y EREE AR LW §REAT ARNERER G A S FEIIR

o mE —%zg Arak b e Tk %%—b’“r’ﬁ AT U R —?]z » ILHE A

?r:g, rr'p"":’i’]ﬁ %311
THALL VBT RS AL BEAFROBE I R P > R ERFEF - ABL A
SRR SRS S S C R I A N

309

Matthew Bender, supra note 304, at 2.
Matthew Bender, supra note 304, at 3.
Matthew Bender, supra note 304, at 3.
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AAAR MHBHT] P ERBE A S R e R d
%E@ﬁ%ﬁéﬁ‘“ié*é%gﬁﬁwﬁ’ﬁﬁﬁﬁ%$¥Aﬁaf%%ﬁ
BAR A B0 R AR A R E s A A S 0 T N R AT
A U ;ﬁ?’s‘gﬂﬁ,é%%;;g_gp’aya;,wq\rﬂﬂrmrﬁ*Ek4gm

fs‘+

AP T AEE AT LM B ERE T LR LY SR RS &
if%’i’r*"% f”%d’— 4)37]“?15’!—’!’1)3;-;'\,“&7,2‘&]"] 1T§ﬂg&}tr\:’(&l‘$‘:’“-ﬁ%ﬁ’l

RAT AR - R DR SR R e &2 A AT

Ao d 3 rﬁ.bl\é*?r:—}:l)'?—#ﬁujmr.yﬁu_ LB A Eﬁt%ﬁ‘“Tié_mé_&é_

4

SRA S HPRAI R AT o 2l B a2 AP ARHA LA

312

Matthew Bender, supra note 304, at 3.
Matthew Bender, supra note 304, at 4.
Matthew Bender, supra note 304, at 3.
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i FERANF AN E AR Ao R R N4 2 PR s i
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o FTREF AT ¥ - UFHRREES RS > FREd TG B2
i e n A EAR A BRI B LB A TR LD
W A A R AR A T e B g s %ﬂ/ﬂ '}!‘T +5 &
B RIT R REHEA AL RBFA AT 4 FP@ A FEDR S F
BA AT w & A A R L Dl RURRR R BIR 2 2 R e
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315

Matthew Bender, supra note 304, at 4..

Wl 3o 403000 F 25 ©

" VAUGHN, LEA B.A NEED for Clarity : Toward a New Standard for Preliminary
Injunction[J].Oregon Law Review, 1989, 68(4):863

Mangh £ 5 420 F 396 o

W R AR NT A U R ORI AT SRBYRGFR P FE AT E S B3
EEFAEhsg FRALTBERFL > F CBEOIFHFRMTF A 3 0 2 - BEL

=4
Bete BT R FRPFREOIE B ERFERPFAHEF L L -
" Matthew Bender, supra note 304, at 4-5 -

PRl K R 3000 F 26 ¢

E)
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12

Marketing, Inc. v.Azad Int’] , Inc%k? g AR HREP &EERERFES » -
DHEM G RESOMEe @ GRFT RGP > LA TR T BT

Fo R RPIEAFARMBOREEA L Firan 4 o W UEP T A A
ToF ek A R EP RREADES R PECFEGEF SR
FRRY B8 A SH LD FHE BT UEP TR LA OF 2T blde
BREEAZAMNOAS REN P ET I EEAFRAESDE G R

2 AAEFL BT HWA SO EIRES R —g%gﬁﬁ % FlenA SR

1E 4
AP R A AR I G R IT EA B A Rel i
LE »&gxmg;}ﬁ',l}‘]tbqfﬁ *é&r«ﬁ-'—lé‘ f:},

,},E,{)g/ 71/&/ 5@'-\#-”,];}?33230

ﬁ%ﬁﬁ%4{%ﬁﬁé$ﬁéﬁﬁﬁ3\@ﬂ’“ﬂm%ﬂ%éﬁdﬁﬁ

z

Y

R oA § ORI F g R T B AR TUR R T 2
2R UAE R E R S e bR g SRR H T o b e
FAFEONRBEF AREEE T F R R R s A i 024

322American Direct Marketing., Inc., v. Azad International., Inc., 783 F. Supp. 84, 91
( E.D.N.Y. 1992).

323

Matthew Bender, supra note304, at 5-
"Boehringer Ingelheim G.m.b.H. v. Pharmadyne Laboratories., Inc, 532 F.Supp. 1040

(D.N. J.1980)

W e bR B BIEHR T O eh TR - 38 P HRehdp i & (the similarity of the

mark) ~ A &4p 02 2 4p 1T eh4% & (the proximity or 51m1lar1ty of the products) ~ 42 &8 4

TR A AV RL I SE E57 Bl (the intent of the accused infringer to pass off his
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UL - BEET A RS R LR ERFRE SR 2R

FREA AR PP @22 JFT R P E NIRRT ERE
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B
T

P10 7 ERAH BA L B s e o ke L PR R R AT T
FLFEAOFETG Ao blhrd o e PrA R B Y BT
| 2

PEER A AN FhEAGE iz R B W2

product as plaintiff’s) -~ % "2} i =8 % ¢4 & (actual confusion) ~ M-§ —‘ﬁ;‘iiﬁ I A S4p
irren4% & (the degree of care likely to be exercised by the purchasers) ~ 7 f%i¢ * e4f
# e ;4 225 43 i (the strength of the mark) o @ % 4 ¢ } 3 Rpl Y 4 Z L EHE A S
AT A H(llkehood of expansion of product iunes) °

* Matthew Bender, supra note 304, at 6 -

el 3 e w 4h 3000 F 29 o

" Matthew Bender, supra note 304, at 4 -

Wangf £ w42 0 T 390 o
"Citobank, N. A. v. Citytrust, 756 F2d 273 , 225 U.S.P.Q.708(2d Cir. 1985)
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P Bheds 22 JIE LSS ROTET AFHFEY s @R X F T
¥ ey Tl AR R FHRFRAFRLET  FRL AP RS
Eé;;ﬁ:n’v? e ‘H‘L 7;;[ PTZ‘d_ m#F £ & ’/-g--[% PEZDE e = A 'f' 2 A2 ’f'J ey g
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Blangg £ 5 5425 F 391 o
“ Abbott Laboratories v. Mead Johnson & Company , 971 F .2d 6,12(7" Cir.1992)

333

Matthew Bender, supra note 304, at 6.

"Matthew Bender & Company, Inc., a member of the LexisNexis Group., Part I.

Analysis, CHAPTER 14 Remedies, 3-14 Gilson on Trademarks § 14.02. at 7.

" Camel Hair & Cashmere Inst. of Am., Inc. v. Associated Dry Goods Corp., 799 F.2d 6,

15-16, 231 U.S.P.Q. 39 (1st Cir. 1986) .
“ MORTON DENLOW. The Motion for Preliminary Injunctions : Time for a Uniform Federal
Standard [J}.Review of litigation 2003 ,22(3) : 529. #3531z p ¥l » B #5300 F
31
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http://140.128.103.17:2134/research/buttonTFLink?_m=58760fc9cf782623f02bcc44126065a8&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b3-14%20Gilson%20on%20Trademarks%20%a7%2014.02%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=1038&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b799%20F.2d%206%2cat%2015%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=838f8da088aa56e146754817c475ea60
http://140.128.103.17:2134/research/buttonTFLink?_m=58760fc9cf782623f02bcc44126065a8&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b3-14%20Gilson%20on%20Trademarks%20%a7%2014.02%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=1038&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b799%20F.2d%206%2cat%2015%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=838f8da088aa56e146754817c475ea60
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* =R F‘%ﬁ—_@‘:ﬁi "%é’ﬁl}*&inﬁ'l}r/zfﬂa it

WO PR A RE RSN (iR e REROE S B

AEROPRES IR 3 R PR PR B T A B 4 )i ¥ b R T R b
Rk o & B ES AR b ORE RS mggﬁi’%ﬁ; Flpt A 2 B IR
FERR AR FENRE T T RASERRE I E 2R A B BE S

FE S kit g e

TR A G ER LI AR BE R EA RSS2 %R

o
Ea 1. Bt p3 > %572 ¥ sufi(it is substantially likely to
W succeed on the merits of its claim)

PEE 2. AU EYL o Bt §F - BE S & HE T (absent
ES =S the injunction there is "a significant risk of irreparable
harm )
3. @1l £ ehi~& (the balance of hardships weighs in its
favor)
4. FEAHEFL 3 € > 25 1 FE R E(the injunction
will not harm the public interest.)
%= I ek 23 P B4 4 BEREGA Ri2fa 2473 ( the
1 likelihood of irreparable injury in the absence of such
R an injunction)

Fhe |2, BPREF a MEBFL Ve b iF b S Ok A RE
PR EEAREG A2 adp Tt (either (a)
likelihood of success on the merits or (b) sufficiently
serious questions going to the merits to make them a fair
ground for litigation plus a balance of hardships tipping
decidedly" in its favor)

¥z |1, AF3 A£Eo®d ¥ P ARV i (whether the
¥R movant has a reasonable probability of success on the
+F merits)

2l |2, FERTE AN BEFIL GRAT %4 7 a A 2 3 T (whether
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the movant will be irreparably harmed by denying the
injunction )

dod PoF A F4 L AL FE 5 L < E . (whether
there will be greater harm to the non moving party if the
injunction is granted)

P44 L F ¢ 9o R qf1F 3 & (whether granting the
injunction is in the pub11c interest. )

sh

5 Yok B L ARIERET L ERR L B2 A2 T (the

¥R likelihood of irreparable harm to the plaintiff if the

+3F preliminary injunction is denied)

e S bob B L AR R ERAR AL @ 2 R 2 A ad T (the
likelihood of harm to the defendant if the request is
granted) °
R &P A% %07 g (i (the likelihood that the
plaintiff will succeed on the merits)
o2 41 F a2 8 (the public interest)

% 1 &PV A 4 {3~ (a substantial likelihood of success

Wk on the merits)

R FOEE B L X 5l 54048 £ (a substantial threat

ER S that 1t will suffer irreparable injury absent the
injunction)
FE A Lt if TR E P G T (that the
threatened 1njury outweighs any harm the injunction might
cause the defendants)
PEZH L 2R TIEF €7 % F(that the injunction will
not impair the public interest )

N AT 3 s Ak B PFaF it (whether the movant has a

LGRS strong likelihood of success on the merits )

B Yok 3 A PR R LA T X A PR ZFEAH 2D

ER (whether the movant would suffer irreparable injury

without the injunction )

P2 L AT A B A it adf T (whether
1ssuance of the injunction would cause substantial harm
to others)

WEPE A EF L AT SR JIE T rR B (whether the
public interest would be served by issuance of the
injunction)
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44

b 33
13

#* I

REFre &R PERE  ZREFEARLICELG {5 D
d P LG ARBFOT M 2 GG I ERFR e
WERLTF A EH L Bl X g2 A T o (The court
will determine whether the party seeking the preliminary
injunction "has a reasonable likelihood of success on the
merits of its underlying claim, ... has no adequate remedy
at law,and ... will suffer irreparable harm without the
preliminary injunction. )

FAERBEFOT  PARE o BT DfrE rjﬁiﬁ’ﬁ {i#p
HeoEE o RA AT H GOV N BARR > HR AT
A ?%?ﬁiﬁﬂqiiﬁﬁiﬁiﬁ - ("a lesser likelihood of success can
be made sufficient by a greater predominance of the
balance of harms." In other words, "the more likely the
plaintiff will succeed on the merits, the less the balance
of irreparable harms need favor the plaintiff’ s
position.")

A4

% N
R
e

pER £

Yok G EE A, B HIL o g ad 2 E 2 AT 94 (the
threat of irreparable harm to the moving party if an
injunction is not granted) °

F AP EA N Z 4 R S R T B B
AR By - 2 g 2 d Apk o (the harn
suffered by the moving party if injunctive relief is
denied as compared to the effect on the non-moving party
if the relief is granted)

2 £ 4] # (the public interest)

A B84 414 - 5 AR SRR A o (the
probability that the moving party will succeed on the
merits)

AES T B R FEA T TR 0 5 BR2EE(a
combination of probable success on the merits and the
possibility of irreparable injury )

T2 ¢3S EREPNIY BERDFE LT HR 23 IR h]
# (that serious questions are raised and the balance of
hardships tips sharply in favor of the moving party. )

R4 B8 AR % 0¥ i 1% 3% (substantial likelihood that
the movant will eventually prevail on the merits)

ek AP BB S HRERER S REFR DT (a
showing that the movant will suffer irreparable injury
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unless the injunction issues ° )

3. ¥kt A adf T EF % ER2 T (proof that the
threatened injury to the movant outweighs whatever damage
the proposed injunction may cause the opposing party )

4. PFAHEFLHF>LJIEF €5 3 F (a showing that the
injunction, if issued, would not be adverse to the public

interest. )
L | 1. A% F %y eh7 i B (substantial likelihood of
- success on the merits )
LU 2. FAYiEAN 7}-?5#']4‘%gggﬁ»‘ﬁ;é%ﬁ#a“ﬁ#ﬁ%’(that it would
FUBES be irreparably harmed if injunctive relief were denied )

3 3. %%%%ﬁﬁ‘ﬁﬁ%%@%ﬁ%ﬁﬁ%Gthe
threatened injury to the trademark owner outweighs the
whatever damage the injunction may cause to the alleged
infringer )

4. BF1 4 FAPT T g3+ a1 F PR E( that the
injunction, if issued, would not be adverse to the public

interest. )
Bk | 1. BAREFF LB a0 2(there is a substantial
vedy likelihood it will succeed on the merits .)

F% |2, BAHBELL R ARPEREE S B2 A 2T (1t will be

¥k irreparably injured if an injunction is not granted .)
FF O3 BN ZFIL AR E A d AR~ adf T (an
RS injunction will substantially injure the other party .)

4, YA 2] Lo X F R 2 5 (the public interest
will be furthered by an injunction. )

«M% T kv pFRIE

KR TP v £RE By b 3 Ro R cnfl B2 3 chicid | B2 3

PR heniB®ive BRI AL ] AKEHFDOT N2 EIER

o

WendfZ 33 a B enfl £ R 4 HO X {15 PP o d 50 & B b 3Rk B
FACSFLEEANBLNGETI e R 234 0 FE Y Er BE G BREREER
HFH N FBREDGHBPEP > FP AT RLLAREFL T £ F
FHEEEBEEFE SN A BB YT
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FoE ARBEFAE S FA KR IRER

KR AT 52 0@ P2 nrgs{ bRt EFET RS0
(the alternative test)™ » #-% B enE BLE *> A %2537 7 it B & 227 1 2 A
ZFTERE AT gid ﬁ*;j‘r’\ TR E R AL Dy RIRd F AT
PR ERRVRPFSES AN BHL O A FHE AR R AR T
AT TR Y = S ST TS S SR
FIEL RERE > APREAH B LB LT LSRR E

SR I T S S

o PR FERFAERE IR A RS L i&-%iziﬁp A AT 20
FITARPFELEG AEEFAPT R PE AR ESI DR AT CFEEER
HBF A B2 R M5 - B AT Bt AR LA
SR AR SR e 2 P B A R AR ﬂi)’;i&iﬁff“o

M4 R PR FAERE L AETE OV B E A T v
o AL I BRE N T B EE LR HA S & AR )
AT ERES BREHY - BE2EP FEP Ra A LEEMARRE b oo %4 i b

PR IR R ORBERE PR o B F e PR L R

MEB/ P Y RS N (the alternative test) 5 A FEF A > 0 A BHEP HFF B > TR
Temg P A2k > LF B A ERER - BREP LA 0
Mgl % 5 34033000 F 33 ¢
" supra note 334, at 16.
* Federal Express Corp. v. Federal Espresso Inc., 201 F.3d 168, 53 U.S.P.Q.2d 1345 (2d
Cir. 2000)
Mgl % 403000 F 33 ¢
* International Jensen, Inc. v. Metrosound USA, Inc., 4 F.3d 819, 28 U.S.P.Q.2d 1287
(9th Cir. 1993) “a combination of probable success on the merits and the possibility
of irreparable injury > that serious questions are raised and the balance of hardships
tips sharply in favor of the moving party.”
“ ALEKNAGIK NATIVES LTD. v. ANDRUS, 648 F.2d 496 (1980)
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PR RS TR

FIHEGTeEE3E % - ~ = vw 2 s~ L IR

AER SR FRE Y 7T e & 2% 4 (traditional

four-factor test)» 4 W1 % - ~ = v v 2 s Aol Lair PR s KA

BRLZRAFAFR S FREFFELIR R ARG BT B L2 D
AEE, ARNGETe R 2w BRARBELZENF BB ALLE ARG

7S
WO R REEA LT AR E R R el

WS F - PRk ARG BRI B AR ARBTRL T i

MBRFEFREFL 67 - BEXDEZFADET -3 F I iFE -

o

Fah B LA g A RJIE R Rm R - i i e AR
BAREF > bldr e d FEFT R PEEFPRE DL KL L
i

"substantially likely , @3 ™ s 8 7 57 it 4 T likelihood | 428 7

o mmo BREEEEEALIFT o 5P 5 Tit would be irreparably harmed

absent the injunction; >R 7 RIEEF| £~ ¥ € 'a significant risk of

Mgk s e 4032 300 0 33
" supra note 334, at 3.
LA WA TnE G AEE
™ Tec Eng’ g Corp. v. Budget Molders Supply, Inc., 82 F.3d 542, 544, 38 U.S.P.Q.2d 1787
(Ist Cir. 1996) .
a2 Mlikelihood ; ¥~ F &hh 6 + 4.2 % Fivdbeno a Mlikely, ch#F~ 3 &4 & P4
fiF Ve
B g k&R T & 2 5 Tthe movant's likelihood of success on the merits ; ° &
24 Tit is substantially likely to succeed on the merits of its claim’ €& < h
T F VAT oo FRBRET ARV L B 2P R R £ ¢ & T likelihood |
3 Mlikely j 42 R - BE 2R AR Fts - % Tlikelihood ) e > F &k o + 25 ¥ it e
A Mlikely y e = F &K & PIAG 7 it e

100



irreparable harm; 2R > o

BEARH - i PR REGA AR ESET A LR RARS A
facar ARl 0 R R ESHA WEP ARSIV A B RS 8 LR
WAL 2 &8 & Glde & Doral Pharmamedics, Inc. v. Pharmaceutical Generic
Developers, Inc%® %77 wE a4 @BP 3 A%5%Fav il PRIV

##

FAPFEAN B L GEGF A RRG TR EEFAR DT ERFAN

—\

FlL oMo EJEEG £z A BE B2 S Ko FlU AR i LR p

S0 G El £ 2
SRR R S R RS LS A S LT L P

;7,"%1

§
#14

AEFEFER LT AR PE RS B L HRL LG (AT P
ERERAIE A A BE

0
(dm
S

B2 FIRETA LR AAH B4 B BT WL R AR R G AR
gﬁi? 9’|~li%’:\é$'.?‘;£_gf‘]~f7‘7()gf;§w-}f7 #‘Jl\ s F] gL E 5= Wk b "F,z]‘;c,ﬁ %7 ig‘ﬁﬁ‘——?‘

Wit L3RR A FAIE T T b R R - i R

353

supra note 334, at 15.

354

supra note 334, at 1b.

3 45 ot R - - .
P % — waw ¢ 252 f Doral Pharmamedics, Inc. v. Pharmaceutical Generic Developers,

Inc. %7 % 7 (In the context of trademarks, if the plaintiffs demonstrate a likelihood
of success on the merits, two consequences follow: (1) there is a very strong likelihood
that plaintiffs will suffer irreparable injury absent an injunction and (2) the granting
of a preliminary injunction is presumptively considered to be beneficial to the public

interest. )

" Doral Pharmamedics, Inc. v. Pharmaceutical Generic Developers, Inc., 148 F. Supp.

2d 127 (D.P.R. 2001)

¥ supra note 334, at 16.

"See also supranote 333, at 17. “ 1. The law has entrusted the power to grant or dissolve

an injunction to the discretion of the trial court in the first instance, and not to

the appellate court.

2. Unless the trial court abuses that discretion, commits an obvious error in applying
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PRBEREFEATIPF ST RS HEAIL A A LR G2
FRERLF AN LR R ERT G P REEES T BNt LR
ARFLFEAFRROEL 3 RLRDEHPF I FEREE R LR
FRHRVFOT R FIAAHEFL LT ER IR G RBFAFT FPEA
KB L EFER G AGIFTEHILNE LT €3 BE A FF A B
LPHRLERPAZFERAF LT RLRELEREP DT I F AL E S S AEF

TR T PBEAH L

BB > § 2 Lad el B S E Rt 2 s L R R AR S
Fadi g A9 B4 L L g B T pF > ik fRiE RT3l aE | Kk 2 8T firdh e

iE B s T 2b ik g b oRIE Bueng 414 B 4 feh o

PR UEIE I N S S U s SR T I i SRR R RS S

AFRZFROET AR PR AN B L R ERB L A FH T AL

the law or makes a serious mistake in considering proof, the appellate court must take
the judgment of the trial court as presumptively correct.

3. This limited review is necessitated because the grant or denial 1s almost always based
on an abbreviated set of facts, requiring a delicate balancing of the probabilities of
ultimate success at final hearing with the consequences of immediate irreparable injury
which could possibly flow from the denial of preliminary relief

4. In exercising its limited review of the grant or denial of preliminary injunctive
relief, the appellate court asks: (a) Did the movant make a strong showing that it is
likely to prevail on the merits? (b) Did the movant show that, without such relief, it
would be irreparably injured? (c) Would the grant of a preliminary injunction
substantially have harmed other parties interested in the proceedings? (d) Where lies
the public interest?

5. The applicant for a preliminary injunction bears the burden of establishing that a
right to such injunctive relief and that irreparable injury will result to him of it
is not granted. Moreover, we have emphasized the elementary principle that a preliminary

injunction shall not issue except under a showing of irreparable injury”
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LI F P K nF A RET a0 P icie FRERY TR A3

-4

[Fff T HFE 2R R ERLIE I NFETE N TF HE g +F R
L2EETHT O RERIAHAEIEFTABLEF AP 2R PFS NS
FIEF R RE K pF EHRL AL T L AG G PR 2R
Pl & KRB BPRARE  MEP LG A& mav i HIEF g%

T S

~,:

PR PHERE A IATEG ASS O Ak w2 P 244 H
B LT G mF R T E A AL LT B LS RS ol
TRHEPFAH B L ALTHOEEF R F o A RR D
WHE R LA FUE B A BEEET R R B2 B AR
AT AL RE LA PR AR B LR B EE SR AL T
PEFEAREGFE A PN EF L R

BIE S A DA PR RS S A R ATP A R R
LRI WAHRE AL REFT  BRDTEPEA G EGL e Ty

THBPALG A FRREE TRL RS PEPFET
PR PR ARE D ok BTN B L R B
REFA AT F B AN BHL R %\m#FT*%"«Hrﬁ##*ﬁ%
FARAPIE TS FAAR s AL ST R EREG A T AERFOT N

Mo i b EE AR chEs B P it F AR T E

supra note 334, at 17.
* Direx Israel, Ltd. v. Breakthrough Med. Corp., 952 F. 2d 802, 808, 816 (4th Cir. 1992)
supra note 333, at 17.
See also supra note 333, at 48. "The four considerations applicable to preliminary
injunction decisions are factors to be balanced, not prerequisites that must be met."
" Friendship Materials, Inc. v. Michigan Brick, Inc., 679 F.2d 100, 105 (6th Cir. 1982) .
™ supra note 334, at 18.
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WELY Bt b BEY B E e BE Ao d 34 h £ 4 2 foRER
m MR A AN ARFW S NI NG S RAER T LB HPE A
HEFL BT REFHARFRDT T FZ 0 HE5 g2+ f R 7
G A ER S P B R FFEEE TR R AL I HAL g2
Begehdp g™ e

WA e e % haar F ot o TR Lacaw bR p 1980 & S Hp ek
)j*‘u?l”ﬁ EPgah 24147 88 5 Laar PRk mEGEE S 0)¢ kg 2 2R
] BP A Z P L DF A EE o Glde ¥ i Firid b Hartford
House, Ltd. v. Hallmark Cards, Inc. %7 >Ry kg aE£E R
F AR E FEFT Rk AR A B4 H A2 AT § 3 BIEEA
TR E g AL A EBERE T E PR B L H R E A
FFATT o 5 L PR RiE RE M AL ST G EOEP T
"probable, "2 B ¥ E R4 e e BEELZEP > PEHRLEIEE B

i o R 3 VA RS ERL o FR R (g AT

KEZmdg A8 A2 niSr s 52 - 5 Aok L PR3 g
EREPGREGTR R B A 2 HER P e B R 257 7112 P H
HBEHL B AL BRE T 2 LEFIANE @ A G PdAN B L 2

e

365

Hubbard Feeds Inc. v. Animal Feed Supplement Inc., 182 F.3d 598, 601, 51 U.S.P.Q.2d
1373 (8th Cir. 1999)

" See also supra note 333, at 18. “In applying these factors, no single one is
dispositive; n302 the court "should flexibly weigh the case’ s particular circumstances
to determine whether the balance of equities so favors the movant that justice requires
the court to intervene.”

" supra note 334, at 18-19.

supra note 334, at 19.

Hartford House, Ltd. v. Hallmark Cards, Inc., 846 F.2d 1268, 1270, 6 U.S.P.Q. 2d 2038
(10th Cir. 1988)

™ probable “7dp e ittt possible B likely #fdpeh&k < - db o Fpt g L acaw b oorid g
ARBHTAMEEEP AR EIRE Do

" supra note 334, at 19.

368

369
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%= 3 ZBEZ %A (the sequential test)

BFBHEZZENERAHER LS B ST AL PF A

HEF L Tt F A0 N ARG B A R BT R i
ok fadk A AL D T B A A R R R ARG AA

B BFn RFEETZF AN B L NRAR K T R
Virginia Petroleum Jobbers Association v. Federal Power Commission %
P R AEBF A ST 0 R g FRA B R AR 2R o
oo R RPEE N R R §E Aok A B2 B R Bk OR
Pl R g iAo B P AR BT 2R - e PR e Th Y

BFENT

CESGPESTEE T SIS T TPy PRSI S
AFPTEFPBFZH L L @ T A BT AEE L4 L o n 5 L
TFRBLFAEET % T e VR h Sunbean Prods. v. West Bend Co
VR A N B AR BRSO F B PR E A S

U4 Rt THE R RN A B B A P S

372

BLACK, SUSAN H. A New Look at preliminary Injunctions : Can Principle From the Past of fer
any Guidelines to Decisionmakers in the Future[J]Alabama Law Review, 1984, 36(1) : 26

Al p Bk BT 323000 F 32

" Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D. C.
Cir. 1958)

el R s e 403 3000 T 32

™ BLACK, SUSAN H. A New Look at preliminary Injunctions : CanPrinciple From the Past of fer
any Guidelines to Decisionmakers in the Future[J]Alabama Law Review, 1984, 36(1) : 29.
alzrp Bl B #3300 F 33 -

376

supra note 334, at 17.
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h

SHR B BB RAER FETe s fe

FS RS E ST

7/

i

FAFCEP ARERVAREE @ e Ty B RZFRHFTT KA
FIWR PRZREE BRBBERNZARAEN F ol b PR R
hE s ik B FeARBTALG BARP LT FHGE LT &
WAt endpd 2 & 27

AR AR R CHFRFA ST e Ak
PR HRFPEZREAF AN oF - LF2 iy - HFRY > B iR
HEMUEPEG AEF AT H e e oA PR R
ZAF T e BIRHE A R B R B A R AR e
2R &P R AR o G4t Neridian Mutual Ins. Co. v. Meridian Ins. Group,
Inck® » Bt i*m& M EREADE B IPEREADTARL P A A
B ARHGT RS T B AR B R T AP B4
AL LT EF R ZFIB LT LRI 2 EIE 2 YL F R
%4

FIMETL P W P RARE I SSAT LR R AT

™ Sunbeam Prods. v. West Bend Co., 123 F.3d 246, 44 U.S.P.Q.2d 1161 (5th Cir. 1997)
Tongh & w4420 F 396 -

™ supra note 334, at 17

TE MR AR ARG A ARFARREFS BPHEGT A Y- FRF AT ERE
EES - HEFAE FAOPFVEATEARIEN T AL AR FHLFTEIAGALE &
FoOoRA R VHERFANEEIEL AR AREWTFALE S A2 ZFTE
B2 AT g A o TR AR AL DY RS9I T kAR 0 ¥ R B Pl
RAEG AN B L AT HEG A AR EGF AR ARSI A BREFADFI LI R - SR
Platinum Home Mortgage Corp. v. Platinum Financial Group, Inc., 149 F.3d 722, 47
U.S.P.Q.2d 1587 (Tth Cir. 1998)

* supra note 334, at 18.

Meridian Mutual Ins. Co. v. Meridian Ins. Group, Inc., 128 F.3d 1111, 44 U.S.P.Q. 2d

1545 (7th Cir. 1997)

382
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OB T B A FE G ARV RS HEZ R T D) EEP R
FeAR S 4 1A ﬁéﬁ“ GREEE TR RS L S D Gk
ER (R CEEEE | e g B ROERP i}-‘fa{%' > A R E AT A

TRk § Y EPEAS B | £ B,

PR PR A - B REY T BARY CpRFES N A AR
T B% AL = (five-part test) ™o A B E 2 PdeAEE 2 B4 ~ B e

GPFEAFHBEGL > AT EFRZFHLIT RGBS B L H

sl i B e B R P R (e % i g X

A AEBFV B RAE L TR g PR L EHF AT B

B B LRV ERAEP F E B A A HER BRENET U

. 388
EREn AL °

Av G Fe b arit s KBl 2 B e A IREE e $0Ae ) B 4
PPF R SR I EARF SR PR BRELIFAY SR A e TR
FECR IR ANR B E PR ALIIG R A PG IARR SL S
ARk FRERRE TEE BRI T 2 AESFTAEA BE 2T

PigF A B 414 cnbldEs F AR R BE FHEZARERP > A B 2R

LA RBET T RSP RE R AT 2T oA Bl T KT

® g e ot Maxim' s Ltd. v, Badonsky, % ¢ # 7 If the balance of harms tips

toward the plaintiff, but only slightly, then a greater likelihood of prevailing is
required; if the balance tips toward the defendant, of course, the injunction must be
denied, whatever the plaintiff’s chance of winning on the merits.
* Maxim's Ltd. v. Badonsky, 772 F.2d 388, 391, 227 U.S.P.Q. 316 (7th Cir. 1985)
% 4 b Roland Machinery Co. v. Dresser Industries%® 2l * I B2 453 % 4 - %
B Roland Machinery Co. v. Dresser Industries, 749 F.2d 380 (7th Cir.1984)
* supra note 334, at 49.
SRR o e 403 300 T 32
kT s e 4832300 0 F 32-33 -
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GEAGF O FREBRRE A A BP LR FETT o LRE KT G K

FETEFFPE DL AR g TR B A H AR R 2

[
e
-
w3
_3

* K 49 fg_*,mggﬂtﬁ«ﬂ—A ;\g};\—é—&g\‘,ami&/\% Y2 4 2 2 1] AN

AL PRS0 AR EREAfIY AL RN FRAF
FRTEATHRE AT S FRBAAT A DT PN F AT R
ke BH L g APFmBaY o B Ll AXSAT R 2
vt IR Ay X REOR AR SR RS T R R ORRE R S

RAFT M o FHEREATIET > A A0 2t STy BT AT EAM

A2 ¥z B% G| A E Hashbro, Inc. v. Lannard Toys % ~ Lorillard

™21 Coca—Cola Co. v. Tropicana

Tobacco Co. v. Amouris Grand Goods, Inc.
Products, Inc. %™ %R i+% ha-H B4 4 P E et L P o0 2 B A
B L SR Y P R P B R B AR E ek HE A

MFF A F A RBIRLT AR R AT A = F R b

* Hasbro, Inc. v. Lanard Toys, Ltd., 858 F.2d 70 (2d Cir. 1988)
" Lorillard Tobacco Co. v. Amouris Grand Goods, Inc. 453 F.3d 377 (6th Cir. 2006)

391

The Coca-Cola Company, Plaintiff-Appellant, v. Tropicana Products, Inc.,

Defendant-Appellee., 690 F.2d 312 (2nd Cir. 1982)
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B % %k bl—Hasbro, Inc. v. Lannard Toys %

N

J
2t
=
5

BN Y - i bR P Hasbro, Inc. v. Lannard Toys™% ¢ % 7 o Ak

“r Rl 170" GUNG-HO" & % » & | 2 0" GUNG-HO" & =-4p 0 B 4% > 7 * 30§

R EEL s P "GUNG-HO"3= 2 & F#rdlidend § » 2R FEFRGREHF B4
¢ AREAEEY > "GUNG-HO" 25 5 i ~ fld anp i 2B D
2 * B F & (arbitrary and fanciful marks) 2 & 7= &% % (suggestive

marks) © 7 & X Bl e0ig B ARGE > M 3 IR PR i R AR > e g4

Z & & , (secondary meaning) @ #5j 4 seA%s 7w Z P 7 AR GUNG-HO" @ % &%

‘?

ﬁﬁﬁr@ﬁ%g\'/wm ﬁ"i_&/%id‘%y"&? gtz & E o

FEF IR P RERREY ARG B R B R R
HIELT 2§ AESFTRBREAE LIRSS h B4 6133 KT PR
LR %ﬁaﬁ%&?%*ﬁ%ﬁ?ﬁ’Y5¥§W%$%ﬁ?ﬁﬁﬁ

“ Hasbro, Inc. v. Lannard Toys %eh% 5% 9 % © Hasbro 2 2 ¥ Lannard 2 @

BooaRETA AGAE BREG PN GREE 2 ¥ & &5 "GUNG-HO" - £ Hasbro = @ ﬁ‘?ﬁ:—ﬁ A2
A 7 "GUNG-HO" e & & » & © &3 = 7 i 7 o 2 18 Lannard = @ &K 3HEF 7 B& 3 7 2 Hasbro
o @ oA & " GUNG-HO" - #ic— #x eh A & > & B 2 v 22" GUNG-HO" » 5% /ﬁ o R RN F
Hasbro = & &35 7 & 3% 2 (unfair competltlonlaw)ﬂfrﬁw* ¥ % % 43 15 ( the Lanham Act, 15
U.S.C.S. §1125(a)) » w8 m it 2 2o dir G RZRPF 4 H EH 4 - L2 2R
G EAH ZE4]4 o Hasbro = @ 2 R » = % = B UPENEE & AU i UE LN JE Y ER Y
5 "GUNG-HO"7= % & F#rglidchd ¢ » £ 3 R F W R FFF B4 ¢ > 2 L "GUNG-HO" £ 2 5
BRFEOFE > X LD R PG 433 FAKEL ARG S p i 2 X SRS MR F
¥ oar bR P s kA i1 4 A " GUNG-HO" &2 /e 4 74 & e0" GUNG-HO" » £ 5 8 % a0 v &g |-
(likelihood of confusion) » tedicdls = F 2| ¥ MR £ 5 Jlanid 305 BEP
FA B4 -

2 ¥ t Hasbro, Inc. v. Lannard Toys % e##|% 4 7 % 21 %"(a) irreparable harm and
(b) either (1) likelihood of success on the merits or (2) sufficiently serious questions

going to the merits to make them a fair ground for litigation and a balance of hardships

tipping decidedly toward the party requesting the preliminary relief.
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BRFEAFLT A BE Y ZRNIRETEFBRLEIDFERAE I BF R
AR S A RARTEER ~ A &R F AR ARR R RARA SRR A ROE T
Tl FEHASGEIFERAER AFEP LI R IFERAT AP o 2R
5 "GUNG-HO" & & 8'F B Rt enA & » F B F i > FIR 4R 2 418 iF e
"GUNG-HO" & &% % i % ¥ma > FeF &2 7 R4 HASBRO #r2 & &0

"GUNG-HO" & &

-

AR T RN R P AR e

fop s de G mE AT e

B2y g 7R Ap M 2] ¢ Home Box Office, Inc. v. Showtime/The Movie Channel Inc.
832 F.2d 1311, 1314 (2d Cir. 1987) ; Standard & Poor’ s Corp. v. Commodity Exch., Inc.
683 F.2d 704, 708 (2d Cir.1982) ; Omega Importing Corp. v. Petri-Kine Camera Co., 451
F.2d 1190, 1195 (2d Cir.1971)

" “This multifactor balancing test includes consideration of the strength of

[plaintiff’ s] mark, the degree of similarity between the two marks, the proximity of
the products, the likelihood that the prior owner will bridge the gap, actual confusion,
and the reciprocal of defendant’ s good faith in adopting 1ts own mark, the quality of
defendant’s product, and the sophistication of the buyers.” #ph 2|43 2B Centaur
Communications Ltd. v. A/S/M Communications, Inc., 830 F.2d 1217, 1225 (2d Cir. 1987) ;
Banff Ltd. v. Federated Dep’ t Stores, Inc., 841 F.2d 486, 490 (2d Cir.1988) ; Lois
Sportswear, U.S.A., Inc. v. Levi Strauss & Co., 799 F.2d 867, 872 (2d Cir.1986)

Pt p Btsaf 2 47 “Upon review of the magistrate’s findings on the enumerated
Polaroid factors, we hold that there is a likelihood of confusion as to source due to
Lanard’ s use of "GUNG-HO!" on its line of action figures. The principal reason for so
concluding is our characterization of the mark as suggestive rather than descriptive.
Notwithstanding the lack of evidence on actual confusion and consumer sophistication,
the relative strength of the mark, the degree of similarity of the marks, their
indisputable competitive proximity, and the lack of any differentiation in consumer
markets establish the likelihood of confusion and irreparable harm. Accordingly, the
magistrate’ s order is reversed and the matter is remanded for the entry of a preliminary

injunction in favor of Hasbro and for such further proceedings as are necessary”
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Hdaw Baeh 244 2 & &P o ;beiﬁ.ﬁs Yo 4 2414 > F]p Lorillard

ST F)/T398 .

% 5w b oriE buikdg Fed. R Civ. P. 65 4= 15 U.S.C.S. § 1114~ 1125
fo 1127 # 2 325 R4 w ik be? i 414 sfgrip £ L4 24 5 e )
HFRRIRGE Rl AFE R T e 82 R A2 Lorillard tobacco

N =] o 2N 2% pkg 2 EX IS [PINN 399 1 3 1 oge 2y
AR A R R ﬁ*;ﬁ-;ﬁﬂj B LR EHT B3R REFwE LA

ENE N & A MNHmdemoéﬂ%wJJKW%EY@%ié%%ﬁ# By ben
#% + &_Newport » Grand Foods(4% 4 )Rl & — F’“F»% A FE R AE B “f TH B ek
Lorillard tobacco = # #74 & i1 Newport M % 4 7~ g ZE R G > & 2005 £13 7 85 »
Lorillard s £ 4 Everett W1lllam34t;éf*fﬂé’%§ 2R e Grand Foods % & & #7p § %
# o fow x 4o Newport @3] f > 2 828 0'Briet3d5 % = 6 % BTG = ? FehL R
?uﬁiﬂwmmﬁﬁﬁﬁﬁgﬁ’¥{MUHmdemowaﬂr@F | BB SR fo a2
FEEATRE DR ARE - 3 LR E foif l’%'}é » a ik 15 U.S.C. § 1116(a)7 #(d)7% £ Fed. R.
Civ. P. 65 » 2 BRa 19V LM Td 3 affdern » 1 ﬁ“"%‘fﬂ*"’% | £ (TRO)fFF’ﬁ 23
4 (preliminary injunction):r#sj - % [ﬂ? AL |y 2 Z - RSP 5
Mwmtﬁ##ﬁ“fﬂwﬁr% Fen T L] £ o

398 =S v

BAUERE PG 0 “ After hearing from both parties’ counsel, thedistrict judge said
"the equities . . . tend to be . . . in favor of [Grand Foods]" (id. 163) and "I don’ t
think" that "equity dictates issuing a preliminary injunction" (id. 167). -+ .At no

point during the hearing, however, had the district court clearly indicated which
"equities" it was"weighing" in coming to its conclusion, nor had it discussed the four

preliminary injunction factors Lorillard had addressed in its brief------ °

* the district court failed to apply the appropriate four-factor test, and the tobacco

company adequately demonstrated that each of the factors supported preliminary
111


http://140.128.103.17:2134/research/buttonTFLink?_m=f637126697b7c7d3f11b628cd3c9e1fb&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b453%20F.3d%20377%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=FED.%20R.%20CIV.%20P.%2065&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAl&_md5=860f51864ac3c70547d966a6e4e5e5db
http://140.128.103.17:2134/research/buttonTFLink?_m=f637126697b7c7d3f11b628cd3c9e1fb&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b453%20F.3d%20377%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=15%20U.S.C.%201114&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAl&_md5=f020be0ddb66ae3a6c2e187994142852
http://140.128.103.17:2134/research/buttonTFLink?_m=f637126697b7c7d3f11b628cd3c9e1fb&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b453%20F.3d%20377%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=7&_butInline=1&_butinfo=15%20U.S.C.%201125&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAl&_md5=90df9b34be2dd8c197081f79eb795d88
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injunctive relief

0 supra note 390.

MR & e E 4R 42 F 392

See also supra note 371. “In the context of a plaintiff’s ability to demonstrate a
"likelihood of confusion"' among consumers due to defendants’ use of the mark, eight
elements have been identified, not all of which may be relevant in every case: (1)
strength of the mark, (2) relatedness of the goods, (3) similarity of the marks, (4)
evidence of actual confusion, (5) marketing channels used, (6) likely degree of purchaser
care and sophistication, (7) the defendant’s intent in selecting its mark and (8)

likelihood of expansion of the product lines using the marks.”
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Vg - PR LAt A% ¢ “A party seeking issuance of a preliminary
injunction in this Circuit must always show that it is likely to suffer possible
irreparable harm if the requested relief is not granted. Inaddition, it must demonstrate
either (1) a likelihood of success on the merits of its case or (2) sufficiently serious
questions going to the merits to make them a fair ground for litigation and a balance
of hardships tipping decidedly in its favor”
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