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Abstract

Since 1989 Taiwan has suspended taxation on gains of securities
transaction. The dividends received by a corporate is also tax exempt
because of the combination of personal and corporate income tax
starting from 1998. Using securities transaction as a form to cover
the taxable dividends intended to pay to natural stockholders could
be a way of tax evasion or planning. In order to safeguard the tax
collectible the tax administrations use to apply of Article 66-8 of
Income Tax Law against the suspicious and unreasonable
transactions which may conceal the tax evasion intentions. This
study aims to comment the decision of Supreme Administrative
Court Year 2009 No 1320 and try to clarify the differences between
these three concepts: tax saving, tax evasion and tax fraud. This
study finds that, the tax adjustment in accordance of Article 66-8
Income Tax Law and the principle of Substance —over-Form on the
cases of securities transaction shall be justified only by the purpose
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of tax-exemption on securities gains. Such planning and transaction
can only be adjusted for tax purpose not even lead to tax penalty.
Otherwise the tax penalty will be deem as violation of “nullum
crimen sine lege, nulla poena sine lege” and taxpayer’s rights
protection.
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