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Abstract

Individual credit information is the results of financial
management and consumers’ own choices and is able to assist the
insurer to achieve risk appraisal more accurate in property insurance
of personal lines. By its very nature, insurance is a system to
discriminate risks among different classes of individuals. Any factors

~220~



2011.12 WO B LA =1

relevant to the assessment of the risks transferred from the
policyholders should be supplied to the insurer for the risk
underwriting. In the United States, due to some malpractices from
the use of credit information in the insurance sector, some groups of
specific minor races and low-incomes are discriminated by the
negative effect from their credit information. As a result, from the
view of consumer protectionists, it is argued to prohibit completely
the use of individual credit information in personal property
insurance.

In addition to reviewing the assenting and dissenting views
respectively, this paper explores the legality issue and justification of
the use of individual credit information in personal property
insurance, based on the nature of insurance and principle of equity.
Furthermore, it studies and analyzes the current existing relevant law
and regulation inthe United States. By reference to the U.S. model,
certain  potential  failures in Taiwan are identified and
recommendations in regulation and legislation are submitted to the
regulatory authorities for the system design in the future.
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“A Report to the Legislature - Effect of Credit Scoring on Auto
Insurance Underwriting and Pricing”s A7 ¥ 15 2 pH 2 S M £
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4. 2003 4F Alaska Division of Insurance [1]3# 55

2003 FEIRF, - FfRz A EN Y BrA AOV DR B S K AR B

56 Michigan Office of Financial and Insurance Services, The Use of Insurance
Credit Scoring In Automobile and Homeowners Insurance (Dec. 2002), available
at http://www.michigan.gov/documents/cis_ofis_credit_scoring_report_52885_7.
pdf (visited on 2009/5/26).

57 Id. at 13, 18, 22.

58 Washington Office of Insurance Commissioner, A Report to the Legislature -
Effect of Credit Scoring on Auto Insurance Underwriting and Pricing (Jan. 2003),
available at http://www.insurance.wa.gov/publications/credit/final_sesrc_report.
pdf (visited on 2009/5/25).

59 |d. at 2.
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5. 2004 4F Maryland Insurance Administration [
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6. 2004 % Missouri Department of Insurance [ 15

Wk BN AT T — &S MM WEST,  7E “Insurance-Based
Credit Scores: Impact on Minority and Low Income Populations in
Missouri”® #2151, i T OGS HI 0 BOoh, MIMAREE . WA

60 Alaska Division of Insurance, Insurance Credit Scoring in Alaska (Feb. 2003),
available at  http://www.commerce.state.ak.us/insurance/pub/FINAL _credit_
score_report.pdf (visited on 2009/5/24).

61 |d. at 1.

62 Maryland Insurance Administration, Report on the Credit Scoring Data of
Insurers in Maryland (Feb. 2004), available at http://www.mdinsurance.state.md.
us/sa/documents/2004CreditScoringReportplusEx1rev.pdf (visited on 2009/5/24).

63 1d. at 13.

64 Missouri Department of Insurance, Insurance-Based Credit Scores: Impact on
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7. 2004 %£ Texas Department of Insurance F# &

M B 5 3P (Texas Department of Insurance) /i 4
INAS K PRBE 2w R A EE 808, DU AE K ORBB AR
HpRBe O H 2 S5OR R B PR B AR, MR IUAS R
“Use of Credit Information by Insurers in Texas: The Multivariate
Analysis® R o FEVCHLREE T I, BFITAS RS TR B AE I 20 8
FIHG AR RIS 5 BRI o RI2 A 25 i 23 O B O B IR 4y
BB OR B A > FEE BRI, P DAOR B N S B B A 20 B
H B AR AT SR> . FEX R (homeowners insurance)
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8. 2007 4 Arkansas Insurance Department (/)35 15

Bl g N 7 2003 ARl Iy, BRI ALEREAER 3 H 31
H AT S HELEAR NV 2 OB A F Y 23815 FH 2 B e B3kt o8,

Minority and Low Income Populations in Missouri, (Jan. 2004), available at
http://www.insurance.mo.gov/reports/credscore.pdf (visited on 2009/5/26).

6 1d. at 1-2.

66 Texas Department of Insurance, Use of Credit Information by Insurers in Texas:
The Multivariate Analysis (Dec. 2004), available at http://www.tdi.state.tx.us/
reports/documents/creditrpt04.pdf (visited on 2009/5/26).

67 1d. at 18-23.

88 Ark. Code Ann. § 23-67-415 (2003). 43423 % Annual report regarding
personal insurance:

[(a) No later than March 31 of each year, each insurance company writing any
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9. 2007 4F Federal Trade Commission {35

JCN e Ok 1, SCBIRE S & A& (Federal Trade

personal insurance that uses credit-scoring information shall report to the
Insurance Commissioner for each personal insurance type listed in § 23-67-404(9)
the number of:

(1) Policies written during the preceding year;

(2) Policies that received a premium increase due to credit scoring during the
preceding year; and

(3) Policies that received a premium decrease due to credit scoring during the
preceding year.

(b) Information filed with the commissioner under this section by an insurance
company shall be treated as proprietary information and is exempt from public
disclosure.

69 Arkansas Insurance Department, Use and Impact of Credit in Personal Lines

70|
71

Insurance Premiums Pursuant to Ark. Code Ann. §23-67-415 (Jul. 2007),
http://www.insurance.arkansas.gov/Administration/Reports/2007Credit.pdf
(visited on 2009/5/26).
d.at 3-4.
15 U.S.C. § 1681 note (2006). HA%SCHHRINZE Ay SEC. 215. Study of Effects of
Credit Scores and Credit-Based Insurance Scores on Availability and
Affordability of Financial Products:

[(a) Study required
The [Federal Trade] Commission and the Board [of Governors of the Federal
Reserve System], in consultation with the Office of Fair Housing and Equal
Opportunity of the Department of Housing and Urban Development, shall
conduct a study of--
(1) the effects of the use of credit scores and credit-based insurance scores on the
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9%, AeHEH “Credit-Based Insurance Scores: Impacts on Consumers
of Automobile Insurance”2 ¥ 15 . FTC Jy2u BRI TF, Hpr
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availability and affordability of financial products and services, including credit
cards, mortgages, auto loans, and property and casualty insurance;
(2) the statistical relationship, utilizing a multivariate analysis that controls for
prohibited factors under the Equal Credit Opportunity Act [Pub.L. 90-321, Title
VII, as added Pub.L. 93-495, Title V, Oct. 28, 1974, 88 Stat. 1521, which is
principally classified to subchapter IV of chapter 41 of Title 15, 15U.S.C.A. §
1691 et seq.] and other known risk factors, between credit scores and credit-based
insurance scores and the quantifiable risks and actual losses experienced by
businesses;
(3) the extent to which, if any, the use of credit scoring models, credit scores, and
credit-based insurance scores impact on the availability and affordability of credit
and insurance to the extent information is currently available or is available
through proxies, by geography, income, ethnicity, race, color, religion, national
origin, age, sex, marital status, and creed, including the extent to which the
consideration or lack of consideration of certain factors by credit scoring systems
could result in negative or differential treatment of protected classes under the
Equal Credit Opportunity Act [Pub.L. 90-321, Title VI, as added Pub.L. 93-495,
Title V, Oct. 28, 1974, 88 Stat. 1521, which is principally classified to subchapter
IV of chapter 41 of Title 15, 15 U.S.C.A. § 1691 et seq.], and the extent to which,
if any, the use of underwriting systems relying on these models could achieve
comparable results through the use of factors with less negative impact; and
(4) the extent to which credit scoring systems are used by businesses, the factors
considered by such systems, and the effects of variables which are not considered
by such systems. |

72 FTC, Credit-Based Insurance Scores: Impacts on Consumers of Automobile
Insurance (Jul. 2007), available at http://www.ftc.gov/os/2007/07/P044804
FACTA_Report_Credit-Based_Insurance_Scores.pdf (visited on 2009/5/12).

73 |d. at 23.
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78 NAIC, supra note 9, at 6.
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81 O’Neill, supra note 20, at 172.
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84 Use of Credit Scores in Personal Line Insurance Rating, supra note 80.
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8 (’Neill, supra note 20, at 172.
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ratio), IRFFEAEMIREEHRE AL (age of accounts) FRHESIHZ{E (new application
for credit) KAFFHIHZERM (types of credit use) ZF. See NAIC, supra note 9,
at1-2.

89 William Goddard, Note and Commentary, Swimming in the Wake of Dehoyos:
When Federal Courts Sail into Disparate Impact Waters, Will State Regulation of
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% O’Neill, supra note 20, at 173.

91 FTC, supra note 72, at 38.

92 Arkansas Insurance Department, supra note 69, at 3-4.

% Maryland Ins. Code §27-501 (e-1), as amended by Ch. 580 (2002). HA& Sz N %
#: [ An insurer may not require a particular payment plan for an insured for
coverage under a private passenger or homeowner's insurance policy based on the
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credit history of the insured. |

94 The Washington Times, Maryland Ban on Credit Scores Raises Home Insurance,
June 13, 2003, available at http://pifc.org/insurance_manual/credit_maryland.pdf
(visited on 2009/5/4).

9% U.S. PRIG, Mistakes Do Happen: A Look at Errors in Consumer Credit Reports
(June 2004), available at http://uspirg.org/uspirg.asp?id2=13649&id3=USPIRG&
(visited on 2009/5/27).

9% Candace Heckman, Study Assails Accuracy of Credit Reports, Seattle Post, June
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(visited on 2009/5/28).
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1 75 U.S. 168 (1968).

112 322 U.S. 533 (1944).

13 U.S. Const. Art. | § 8, cl. 3: Regulation of Commerce.

14 15 U.S.C.§8§1011-1015 (1988).

15 See Jonathan R. Macey & Geoffrey P. Miller, The McCarran-Ferguson Act of
1945: Reconceiving the Federal Role of Insurance Regulation, 68 N.Y.U.L. Rev.
13, 14-15 (1933).

16 15U.S.C. 8 1012(b)f&3CN%44: [(b) Federal regulation
No Act of Congress shall be construed to invalidate, impair, or supersede any
law enacted by any State for the purpose of regulating the business of insurance,
or which imposes a fee or tax upon such business, unless such Act specifically
relates to the business of insurance: Provided, That after June 30, 1948, the Act
of July 2, 1890, as amended, known as the Sherman Act, and the Act of October
15, 1914, as amended, known as the Clayton Act, and the Act of September 26,
1914, known as the Federal Trade Commission Act, as amended [15 U.S.C.A. 41
et seq.], shall be applicable to the business of insurance to the extent that such
business is not regulated by State law. |
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17 William Goddard, supra note 89, at 379-80.

u8 A. Michael Froomkin, Creating A Viral Federal Privacy Standard, 48 B.C. L.
Rev. 55, 60 (Jan. 2007).

19 |.1.1., Credit Scoring (May 2009), available at http://www.iii.org/media/hottopics/
insurance/creditscoring/ (visited on 2009/5/9).
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121 NAIC, supra note 9, at 2.
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124 Elwin Griffith, The Quest for Fair Credit Reporting and Equal Credit
Opportunity in Consumer Transactions, 25 U. Memphis L. Rev. 37, 38 (1994).

12 ARSI LR S FCRA s IAE-RAEZABIRIS 5, See Virginia G.
Maurer, Common Law Defamation and the Fair Credit Reporting Act, 72 Geo.
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126 Griffith, supra note 124, at 39.

127 Fair Credit Reporting Act § 603, 15 U.S.C.A. § 1681 (West 2000 & Supp.
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128 McClure, supra note 21, at 276.
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129 Safeco Ins. Co. of Am. v. Burr, 127 S. Ct. 2201, 2205 (2007).
130 15U.5.C.A. § 1681a(d)(1)(A) Hifs3c %2 [(d) Consumer report.
(1) In general.
The term “consumer report” means any written, oral, or other communication of
any information by a consumer reporting agency bearing on a consumer's credit
worthiness, credit standing, credit capacity, character, general reputation,
personal characteristics, or mode of living which is used or expected to be used
or collected in whole or in part for the purpose of serving as a factor in
establishing the consumer's eligibility for--
(A) credit or insurance to be used primarily for personal, family, or household
purposes;... |
Bl 15U.5.C.A. §1681b(a)(3)(E) Hifk A %: [(a) In general
Subject to subsection (c) of this section, any consumer reporting agency may
furnish a consumer report under the following circumstances and no other:
(3) To a person which it has reason to believe--
(E) intends to use the information, as a potential investor or servicer, or current
insurer, in connection with a valuation of, or an assessment of the credit or
prepayment risks associated with, an existing credit obligation; or... ]
HEIAFTZ (adverse action) FFEANRRII, See McClure, supra note 20, at
278-81; See also Robert D. Allen et al., Supreme Court Ruling on the Fair Credit
Reporting Act and Auto Insurers’ Use of Insurance Scores to Set Premiums, 75
Def. Couns. J. 151, 153-59 (Apr. 2008).
13 15U.S.C.A. § 1681a(k)(1)HA3c 78 2: (k) Adverse action.
(1) Actions included.
The term “adverse action”--
(A)has the same meaning as in section 1691(d)(6) of this title; and
(B)means--
(i) a denial or cancellation of, an increase in any charge for, or a reduction or
other adverse or unfavorable change in the terms of coverage or amount of, any
insurance, existing or applied for, in connection with the underwriting of
insurance;
(ii) a denial of employment or any other decision for employment purposes that
adversely affects any current or prospective employee;
(iii) a denial or cancellation of, an increase in any charge for, or any other
adverse or unfavorable change in the terms of, any license or benefit described in
section 1681b(a)(3)(D) of this title; and

13!
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o

(iv) an action taken or determination that is--
(1) made in connection with an application that was made by, or a transaction
that was initiated by, any consumer, or in connection with a review of an account
under section 1681b(a)(3)(F)(ii) of this title; and
(11) adverse to the interests of the consumer.
134 15U.S.C.A. § 1681m(a) H&SCHIBEINAZs: [(a) Duties of users taking adverse
actions on basis of information contained in consumer reports
If any person takes any adverse action with respect to any consumer that is based
in whole or in part on any information contained in a consumer report, the
person shall--
(A) provide oral, written, or electronic notice of the adverse action to the
consumer;... |
15U.S.C.A. § 16810(a) A% C A% Zy: [(a) In general.
Any person who is negligent in failing to comply with any requirement imposed
under this subchapter with respect to any consumer is liable to that consumer in
an amount equal to the sum of--
(1) any actual damages sustained by the consumer as a result of the failure; and
(2) in the case of any successful action to enforce any liability under this section,
the costs of the action together with reasonable attorney's fees as determined by
the court. ]
15U.S.C.A. § 1681n(a) HA&CN% Z: [(a) In general.
Any person who willfully fails to comply with any requirement imposed under
this subchapter with respect to any consumer is liable to that consumer in an
amount equal to the sum of--
(1)(A) any actual damages sustained by the consumer as a result of the failure or
damages of not less than $100 and not more than $1,000; or
(B) in the case of liability of a natural person for obtaining a consumer report
under false pretenses or knowingly without a permissible purpose, actual
damages sustained by the consumer as a result of the failure or $1,000,
whichever is greater;
(2) such amount of punitive damages as the court may allow; and
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Ji* 2003 AL [ PAEHE(S FAC S ] (Fair and Accurate
Credit Transaction Act of 2003, FACTA) 19, DIfE Z i A\ R 3

(3) in the case of any successful action to enforce any liability under this section,

the costs of the action together with reasonable attorney’s fees as determined by

the court. |

R AR S SR RS, (i i S At e e 4

fify (Social Security Number, FHMIREZ G875, EHTFHIERZE

(EVEEN= Gl NN o Wl S G T T s R e e e L PAED)

AB NI, REERIES USRS AN ERAFE. Seee.q.,

Gail Hillebrand, After the FACTA: State Power to Prevent Indemnity Theft, 17

Loy. Consumer L. Rev. 53, 55 (2004).

¥ EACTA MEaBiBHSERIS, sik 2 vk H B 2 T HE S k. A
BRI, 55225 http:/legislation.politicalinformation.com/fair-and-accurate-
credit-transactions-act-2003.htm (visited on 2009/0/29).

139 Pyb. L. No. 108-159, 117 Stat. 1952 (2003) (amending 15 U.S.C. §8 1681-1681x;
20 U.S.C. 889701-9708; and 31 U.S.C. § 5318 (2004)).
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140 Hillebrand, supra note 137, at 53.

141 1d. at 57-58.

Y2 Fair and Accurate Credit Transactions Act § 212(e)(3)(C). Hifsr A%

[...shall not be construed as limiting, annulling, affecting, or superseding any
provision of the laws of any State regulating the use in an insurance activity, or
regulating disclosures concerning such use, of a credit-based insurance score of a
consumer by any person engaged in the business of insurance;... ]
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http:/www.ncoil.org/ncoilinfo/about.html (B H: 2009/5/29).
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on 2009/5/9).

145 NAMIC, State Laws Governing Insurance Scoring Practices, http://www.namic.
org/reports/credithistory/credithistory.asp (visited on 2009/5/3).

146 Section 5 C. of Model Act.

147 Section 5 B, D, E of Model Act.
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148 Section 5 A. of Model Act.
149 Section 6 of Model Act.
150 Section 7 of Model Act.
151 Section 8 of Model Act.
152 Section 9 of Model Act.
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153 NAIC, Compliance Grid: Credit-Based Insurance Scoring Laws (Nov. 14, 2008),
available at http://www.namic.org/compliance/CreditBasedInsuranceScoring.pdf
(visited on 2009/5/9).

154 NAMIC, supra note 145.
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155 IR Wyo. Stat. Ann. §26-2-134 (2003) WISCEZHE, INERIEFE R /E
WAEIRE, AT R T %‘é 2009 £F 6 JIIH5, ARIEWIMER
PR Y IR T SO PP AR iy & RREWISORGE, PRI BB T
IRERAT SRR T LU N 1. AMILUE B Az iR 3,

2. BRI B 15 T 2 BORAZORIRE B 5 T M U R ITTERICANRIAT £
fhg, AL B A, 3. TR ORAEH P TR I ) 2 g
IR TR, HARSC4 302 Limiting the use of credit scoring; rulemaking:

[(a) The commissioner is authorized to adopt rules as necessary to govern the
practices of all persons licensed under this code with respect to the use of credit
scoring in the underwriting of personal lines, motor vehicles and homeowner
policies. The rules shall provide:

(i) That a person's credit history or scoring shall not be the sole basis to cancel,

deny or nonrenew an insurance policy. An insurer may use credit history only in
combination with other valid underwriting factors independent of credit history

or score;

(i) That an insurer shall provide notice to the person when credit scoring is being

used to underwrite a policy and when use of credit scoring is adverse to the
erson;

?iii) That the consumer is adequately protected against unfair discrimination in

the use of credit scoring to underwrite policies. |
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156 See e.g., Joseph Zimmerman, Dual Insurance Regulation: Is It Desirable?, J. Ins.
Reg. Vol. 27, No. 1, p. 3-22 (Fall 2007).
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