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t&E > BT CATAlREZ EREE SR 0 It R (ER T Parody | {Fih
PR B A HORERAERIIES ¢ A EOL T » T Parody ; BYHAYAEHE
SV IE - DASHE B AR AT A i TR R R &
py PRGN, - EE0E | Parody | HYFRIHAIRE - EIBMEURTEHI T AR RER S
P g SR o

(AR P O (FRYESE T il DU ZR 21 JR R L TRy E el — e SR
Ik ~ Bl RRaE H A SR (R A B AR SRR A B - B T HE T
AR RSN - e Pl AT ROE S RIHTCR - FIEORERE B TR
JETENE ) BLE AL B AYEY | AR ) o RS o IRIBA AT E SR > (IME
AR " MR RS ARTERSER 5 2 FEE RS BTN - (I1F
ZHFRHA BRI - IR AL G RRER > BN PR R TA
B (RN AT P tEAC LI BRIG AR 2 B B - A S AR AL R S e e

ORI 0 BCKUSO A e ARGE B (Een s TR 7 £ K Bt F IR AL Y AP L R A
Ak AR 2011 # 9% » F 253-280; EEKS o RIS ITE AF (T R 4R
SN EMABEREFE -G P SRS RERRER B ATEH D5 1997 £ 3
T F 395422 R E cHWBESEEEdp L M RRBELR O BAZE ¥ 12
#p > 2012 # 11 * - F 103-135-

! Brian A. Garner,Black’s Law Dictionary,10th Edition,2014-06-05, Publisher: West (U.S.A.)

R GE3 g G 0 A R RO T SRR o 2 B3Rk B 4 W > 2011 &
F b5o
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B 1032 &2 5 F % 63524 o
4 Dirk VOORHOOF, Is freedom of expression a legitimate argument for disrespecting copyright ?
The parody as a metaphor, at 8, (2006), /& < % “A parody in essence is a ridiculing dialogue with
an existing”. available at:
http://www.psw.ugent.be/Cms_global/uploads/publicaties/dv/05recente_publicaties/FOXandParod
y.actualised.sept2006.CPH.pdf (last visited 2015/6/5)
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Sl B P RE SR YR B SR - BENMETL A 2252 (H i (£ 55 B 58X
8 EARB REEIIE) (FHAMEEYESR © TR0 (F t mEE =B Ry MR > 4£55E
RS TR AR O 1 J YISO E ALY 2006 SRS R (LIZ IAZR T - BX
SR TTH » AMEAAEE S M ER AR T IR AR EHIRH SR E © <
Fipstms L E I AR IS GHE IR - (BANRE AR (Ehe IR TE S -
S G 1F) POA R EAYE BRI - B RE R SEE A R RAVHA T > R
dgthh T{fE L Mk ERYERED °

1£ 1979 £ Metro-Goldwyn-Mayer, Inc. v. Showcase Atlanta Coop. Prods. Inc.Z&
oo RSN CaLTEEE L) (Gone With The Wind) - BESEEE S B (FE4L
EL) (Scarlett Fever) » 3t 7 ARERD A AT RAGIEDIE - BRI ENME B 4L
BRI » DA IR A RPERHERE ~ SFamElR il - sER R i {EAB B2
B (FHERR TSRSl IREA T (EE o F 1992 fEHY Rogers v. Koons
& EEE T RGE FIVEABSR I EE R R T Silaa Ry TS HURUER B E HRY
o 1B LR A 2T S A B TR (F LB VAR o - (8 A R VR A EVRR A1 2 5
HyEFETIEE -3 [E4E Eli Lilly & Co. v. Natural Answers, Inc.Z 1> 13Z2 | T Rogers
v. Koons ZE s pAM TERTE R ©

BHEGIIT > AN EAEL B ESEER e S - TR AIREt B SR EY
B > il SRR B ARG th SN E] (5 1E AR DURE ER (G {E PR sE TR 2Rk
(AN S T SO R R B e o 1T R 5 R E e M EZR B (5 TE AR E

% Metro-Goldwyn-Mayer, Inc. v.Showcase Atlanta Coop. Prods. Inc.,479 F. Supp.,357 (D.C.Ga.
1979).

% Rogers v. Koons, 960 F.2d 301, 309 (2d Cir.1992).

3 Eli Lilly & Co. v. Natural Answers, Inc.,233 F. 3d 456,463 (2000). “A parody is a humorous or
satirical imitation of a work of art that creates a new art work that makes ridiculous the style and
expression of the original.”
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HBRIETFZ4 IR E AT B AL ARGERRIM e - HEE TR (i1
1 H B35 B A R EE ST » TEZ W2 E a7 A 2 (51E 28I » BAEEGNE
R HTERY BV BRI St S E I EE A TERY AL - B4 - 48 1976
£ MAC, Inc. v. Wilson*Z& 1 » SERE B (5 E(E L “Boggie Woggie Bugle Boy of
Company B, K ¥} /ECunnilingus Champion of Company C,”fjl1 LA, » #7R fE
I EHRER - 280 » BRAHB S S Z ET1E  WE B LR ESR—HIA
fift o ASCLLFRy » TR Z P A =2 B FAEA A BVIRS] » [RERTE G TR B A SR
SCHERERY IS - SR R RER N E A S mAVE R S A DR EE(E R (hEY
HAEY > B AR FHER(K -

B=IH EERTEZER

SRATTAITAL > BRI R P AR i T (5 F 2 B EEAS LRI PR 5 [ (H {5 E 2
AR SIEEY - B AL AR 2 ER i bemal (i E 2 58 » E2H
N~ JBTEHY » AHAYEE ~ BEEBD ~ BFREL s - KRBT Assa 5 1F
FmER o 28T - JARE Ry TR RCRAY IG5 E - e AOo(F I THE) TEF2AE L
B TR R M A E IS i e AR S BVAR - S 2 0 §F
ARPEEA ez e FIERHIINER - B ORISR AIFE B EHE » AL Ry - AT
BIEMEG R ERIEIEZFT > HEr BTSRRI EH5ERE -

F—k A LEERGIEZER

R TOFHIEEARFE SN » TR R ETRSG P AR > HE A LA
BB A SR i H i 20 - (B AN — 0 R » S VAR HEee 2 (7 F
o A AbERE 2 Ry oA E R B ATl T

—. BRI AR AR R B

IR EH LR EI(McCarthy) fRR 8 AR HI R RARE Ry By
{(HIEZ/ DR LIS N IRERIEY > R R (BRI MR - BB -
PHREEAR G TR RS ) HYBRED I (E » A2 B3R HARSE ERVALEEAE - 1)
TERVER—20  RRE N SAE T 5 F VSl i H R (R R AR (F andd
(i {F(E oA AR s > QU0 (E AFra 2GR LA B A R AIZS - 51
fY H B R A B R

1 MAC, Inc. v. Wilson, 479 F. Supp. 351,357 (1979).
*2). Thomas McCarthy, McCarthy on Trademarks and Unfair Competition §31:153 (4th ed.)
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SRR R 2 » B R A S S 0 R I » AR S HE B E -
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{(FYEAZE - AEFE {5 M ARG A RRR, - s mek sz BB BN - TJk
SEE S B R P A R - R AT B S SRR RS T T
Mt 5 Y R S S E B B (R s S L R (5 (E B S e 5t
e il — 5 EE B A Nadia Plesner » 52888 5508 BhH BN S T i aom
W T s S T A— 2k T-shirt » T-shirt |22 B1EE B /NGB A R 4 442 2 b
LVt > 5 AR Tsimple living | (INF4E - BERESRERBRE Y%
WARER AP R EE AR - ZEIRE AN S EERE SR ERRE IS
F 1Y T-shirt BEZNE A » (BLEL B (58 T BB N < Fe ek i i
TiIE R EIRA M e - EEVEFIN E  BUHTE A TEE B e ek
BiLA o

o, {HfEREEZIN T

TEERE A ATFEZEASemE HiRE - P AR SimRENPN 2 —
rtE A 7 FAV EMER IRIE (BRI e 2RI A SiwE H
PRI 5 -ty R AR A R AT PR ANHIRER T 2S iR &2 T IF AR S imiEAE
R R AR B H1E & 722 4E— - #£ Mattel, Inc. v. Walking Mountain

CRBBRELPEEE Y FREE S 177 2011267 5 F 77

» B 131

O 8 s FEH R R M R AL T B0 % 20 8 0 2010 £ 0 T 234-235; Art Student
Nadia Plesner's Giant Louis Vuitton Copyright Suit, available at:
http://nymag.com/thecut/2008/05/art_student_nadia_pelsners_gia.html (last visited :2015/6/19).
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Tom Forsythe, Blended Mermaids, Food Chain Barbie % 7]*°(# 11)

PRY LA A AN N R o iy ek < (G TP By > H it
S MERREZFEAGRNRGA N EZ by UL ERPE R 2 2
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" Mattel, Inc. v. Walking Mountain Productions, 353 F.3d 792,797-798 (2003).

“® Smith v. Wal-Mart Stores, Inc., 537 F. Supp. 2d 1302, 1336 (N.D. Ga. 2008).

*° Spectacular Attractions, Food Chain Barbie,available at:
http://drnorth.wordpress.com/2010/02/10/wholesome-is-out-superstar-the-karen-carpenter-story/fo
od-chain-barbie/. (last visited: 2015/6/19)
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%2 Ana Ramalho,Parody in trademarks and copyright: has humour gone too far?,C.S. L.R.(2009)
53
Id.
> Karaganis, The Curse of Tanya Grotter,available at:
http://piracy.americanassembly.org/the-curse-of-tanya-grotter/,(last visited :2015/6/5)
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% C-201/13, Deckmyn v. Vandersteen,Judgment of the Court (Grand Chamber) of 3 September 2014.

% Id. at para.19-20.19 It should be noted that, since Directive 2001/29 gives no definition at all of the
concept of parody, the meaning and scope of that term must, as the Court has consistently held, be
determined by considering its usual meaning in everyday language, while also taking into account
the context in which it occurs and the purposes of the rules of which it is part...20 With regard to
the usual meaning of the term “parody” in everyday language, it is not disputed, as the Advocate
General stated in point 48 of his Opinion, that the essential characteristics of parody are, first, to
evoke an existing work while being noticeably different from it, and, secondly, to constitute an
expression of humour or mockery.”

% Deckmyn v. Vandersteen % ¥ > $f%ci# % B fode o $hR FG  JIBRE B S $ ke
SEEHIFNRZIRE A IR o

% Supra note 56, at para.19.“It should be noted that, since Directive 2001/29 gives no definition at all
of the concept of parody, the meaning and scope of that term must, as the Court has consistently
held, be determined by considering its usual meaning in everyday language, while also taking into
account the context in which it occurs and the purposes of the rules of which it is part...”
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8 17 U.S.C. §107. Limitations on exclusive rights: Fair use
“Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,
including such use by reproduction in copies or phonorecords or by any other means specified
by that section, for purposes such as criticism, comment, news reporting, teaching (including
multiple copies for classroom use), scholarship, or research, is not an infringement of copyright.
In determining whether the use made of a work in any particular case is a fair use the factors to
be considered shall include —
(1)the purpose and character of the use, including whether such use is of a commercial nature or is
for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole;
(4) the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made
upon consideration of all the above factors.”
" MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRGHT 13-162(2008) ; ##& 5!
Apr63- F 31l-
0 fmFirgEiar 201976 £ 10 7 19 P £ 1978 E 1 0 1 p oAk o EFE
Pedr * BRZALG ko - P2 LAREDER o MR ATER Y RRIS Y N o
29



s R {E

F—H 1980 FAFTEAE(HE

HEPRFRERE TERERS 1978 A AR MEM 2 HIE B LEFEREET
EERE ) BIBES o AR HIETE (RO E /AR R A 2 — R T B - Fr
s [ EAEAE B ErEE (B TE ABHUREERM 2 T8E | B TE & ) - JREN 7
B AT EEOTERS DR AR (AT S RS (F 2 B E N H B MR EE
AYRHETINZR - 2810 > A IEEPRE HE SR E E A LAt > gt &
EME BE G R B EUEa AR SRV EERE -

1956 4F Benny v. Loew's, Inc™ 2= » Z 138 & Jack Benny. (£ fth (25 (R & EH 4
DUETERRIRRE(E FE T B R B ERE (ReENVAC UL EE 2 [ Gaslight) - 7E5F
anH > Jack Benny 2 T IS HEER  HYPTRE - ALEEDEREEL O] - JEbiRl s T
WIERATE Jack Benny HE(ERIF [Gaslight) %88 SERIVES 7> - Jack Benny iy
TR T 2 (R T S DLR, — LB O (RIS - O e Al
20k Jack Benny HYF 8 HHEEL TR HL Bt A BIMERN 2 > H L E 1R ERY
HEORD - iRAR R T SR ) BTk o SRR A MA R EE
Z &) REEZEIEG AMERUEELE o

b T HEE U T A1 > BERR S IR S 2 VB ) IRE NI R -
FE— e R R A HIET > EE (FEE A A (RS RV Bl #E 28 S RS (R —
/INERGT > ABAEE TR A et £ BAE EEHE 3 - 5-F FR E R A
NF TSR | ZDth - 2800 > S RAL ReE(EREAY R  S¥EEIE G
AR AL - B R LR YA 2 5 A 2 R 2 o A S S R e By
AEHER Y - TI_ B TEAE CHIBIER SRR E BT e e 2
FRIIE I ER A T PUE A5 1F F-7A5 e R AR IS » fHEUSUF h A S B B R
R GEATE 2 F R e st g - SUEEAE IR - A SR A B 7y
S {E(Emn e S YT -

1964 4E Berlin v. E.C. Publ'ns, Inc®2Z& i » #5245 MAD st fr 2 B 381711
SR B ET SR I ROR AT EGRAIG BE SZ A Y Rt DAAHE [RIBE R i
HYRGR » s MAD BRZERZLL T 51, & THYRITHE ARE - JHE Mr.
Berlin #Y&EHL/E 5L T A Pretty Girl is Like a Melody | st %445 » HHGANVE —
TT#%0 By T Louella Schwartz Describes Her Malady | (Louella Schwartz ###ft 14
HIIR) © JEBEad ks o ITE NBEZAGE R T R F P i B E ERAVE 7 » 2R R E i

8 Benny v. Loew's, Inc., 239 F.2d 532, (9th Cir. 1956)
% 1d, at 536.
B orp 2 Y ITREEE Y 2 FM TR S B2 06 2R 5 5% 3685 5L F i o
Ty, % 1884 > 2011 & o F 193 -
8 Berlin v. E.C.Publ'ns, Inc., 329 F.2d 541, 546 (2d Cir. 1964).
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® Supra note35.

8 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994).
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15 Supra note 42, at §24:126.

118 Dr. Seuss Enterprises v. Penguin Books USA, Inc.,109 F. 3d 1394 (9 th Cir. 1997).

17 Mattel, Inc. v. MCA Records ,296 F.3d 894 (9th Cir. 2002).

18 Hoffman v. Capital Cities/ABC, Inc., 255 F.3d 1180 (9th Cir. 2001).

119 American Dairy Queen Corp. v. New Line Prods., Inc.,35 F. Supp. 2d 727 (D. Minn. 1998).
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120141 Cong. Rec. S19310 (daily ed. Dec. 29, 1995). “The bill will not prohibit or threaten
noncommercial expression, such as parody, satire, editorial and other forms of expression that are

not a part of a commercial transaction. ”
1

N
[y

Supra notel17.
122 1d.at 907.
123 Lucasfilm, Ltd. v. Media Mkt. Group, Ltd.,182 F.Supp 2d 897 (N.D.Cal. 2002). AxV > Bt
LR R P A dad Wliv- v £ 5 TStarballz el d T AL E R £ ol Star

Wars, L85 KA 23 BN » B2 2 P4 A ALF AR A 1T B ol
MEH > AEH AL P44 (Starballz , ¢ T Hetic > SR E p R 402 pla ok
FStarballz | # #8 8_g% i k2 T Star Wars | 03 8

* 1d.at 899.

® Id.at 897,900“although the defendants' film tarnished the plaintiffs' family of marks,trademark
dilution did not apply to non-commercial use of a mark such as a parody or satire and, as such, the
plaintiffs were not likely to prevail on their trademark dilution claim.” ; “Parody is a form of
non-commercial, protected speech which is not affected by the Federal Trademark Dilution Act.”
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126 15 U.S.C.§1125(C)(2)
(i) The duration, extent, and geographic reach of advertising and publicity of the mark, whether

advertised or publicized by the owner or third parties.

(ii) The amount, volume, and geographic extent of sales of goods or services offered under the mark.
(iii) The extent of actual recognition of the mark.
(iv) Whether the mark was registered under the Act of March 3, 1881, or the Act of February 20, 1905,

or on the principal register. -
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TR E (S A 2R R AR Bffidm b < ##%25 Victor F1 Cathy Moseley F5 477> 1998 4
NENEEEGEER T —RINE B - LB K N ER - B R TS
BB Y —2¢ %4 Victor’s Secret FYE &5 o [ 25/ F] By S I E ZOR HA 1R
Victor’s Secret {5554 o JFEJF &SR 4 w58 2 5 S4By Victor’s Little Secret - R~
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FERY AR » oA AL AR R ME B LHYFTER - 5 At Ry R i A58 HA N
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F—H BFHEERMEBEEEZEREH

2006 SEPIESRAE BT EET T (S EREE ] AYRRER » FLoPpa R (s (Emi s ey
BRI o BB ILR I B EEER (BZ B EHRUE S 43 1726
(VBRI O o 52k T Ml B0 o P R B A2 S5 R 55— M IS (RS (First
Amendment) 7 (Rl » PEIELR A LIARESAIR T R AR RE A R T PRI LREE - AT HE
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127 Moseley v. V Secret Catalogue, Inc.,537 U.S. 418 (2003).

128 15 U.S.C.1125(c)(3). “Exclusions.--The following shall not be actionable as dilution by blurring or
dilution by tarnishment under this subsection:

(A) Any fair use, including a nominative or descriptive fair use, or facilitation of such fair use, of a
famous mark by another person other than as a designation of source for the person's own goods
or services, including use in connection with —

(i) advertising or promotion that permits consumers to compare goods or services; or
(ii) identifying and parodying, criticizing, or commenting upon the famous mark owner or the
goods or services of the famous mark owner.

(B) All forms of news reporting and news commentary.

(C) Any noncommercial use of a mark.”

123 Deborah E. Bouchoux, Intellectual Property : The Law Of Trademarks, Copyrights, Patents, and
Trade Secrets , at 135(4 th ed. , 2015)
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30 Supra note42, at§24:125.
B! Roger Schechter, John Thomas, Intellectual Property: The Law Of Copyrights, Patents, and
Trademarks,at 723 (1 st ed. 2008).
32| ouis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC., 507 F.3d 252, 260 (4th Cir. 2007).
133 ). Steven Gardner, Notes: Trademark Infringement, Likelihood of Confusion, and Trademark
Parody: Anheuser-Busch, Inc. V. L & L Wings, Inc., 28 Wake Forest L. REV. 728 (1993).
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BT BONBEAEIE R EZ R

PAREHE AEBOSY BT ER 2 » —TE(REKRY IR ; T 5 R R BN
BB el EL P B TR, TR A - WO R 2 F (2 Rt ) B
4 RAREHE R M BB A - (B T S S o B I R R R
FERE RIS (A 58 (B 2 ) (Directive) = [ 1255037 (Preliminary
RUliNg)fy 772445 — & i B B 53 A RLAR » B ST B 5 B 2 (7 R i
35 (R R BSE (014 5 TEBREE BT » FIR ((1F ) — BRI
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i

B ERHEEIEE R E R E
F—K EREREZ B,

TEHE AN B ER B A D5 (E R M E A aT s Z A > 7B A S A BN BR R Y
FAENE > DU (8 7 RS R s P B AR « RS0 $1 E [BrE5 154 (Directive)
[BX A | (Regulation) K BONAREFT I [958k | (Preliminary Ruling) {Ef B8
A rad o TEIONPN EL i EaE A1 /5 | (Office for Harmonization in the Internal Market -
OHIM » X BN S) » H EZREE TR AR =75 (T & (FRE AP ERER
A RDEUN PSR mH i A RE M F e RS st i S g BENE
ENRUE - AEBCENL A T E AR EEE(FES IR -

FEBCM > PAERE F] 73 By W (E k> SR T R TN ELARS R » BRI
=8 BNELARRIIERER T R - AR A SR - SRS
PR RAER - (H PR B R FR AR R AR N DL © 55 0 - J TBK
SRRt - HHEERRE P RN 215 - # 08T TBRER AR AN HyARED - B
PIEAR B A RE AR - 28 IR R A A\ Y E B SR P s Fs B B S Y e
MBS > PEERREAYAS T T LU R 22 20N - S TBRER AR R A ey I - A
P N\ AR 5 (R DR PR ) s R S TR AR Bl ) AR » R P = TBR
MiE< ) EEHEEA ESRATA g BB - TR EE BRI ST 107 B
Tl BEABAN— 5 -
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http://www.naipo.com/Portals/1/web_tw/Knowledge_Center/Laws/Others-28.htm - £ & il jf
p :2015/6/22 -
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[BRERTE <) i E R AR FaA S & ERED A EL AR BRSO
P& RN HEEE T R BEBINA AR BT (hFR A ETLEER
T TB S 2 RN EDE - 7 B A AT - SR BRI S A& -
EECEA S & 5B a] m &M AR (The Court of Justice of the European
Union » CJEU > CJUE)sAK " WIEPEGR | BUN AR St e B EIFTiR Ha A
| R R E AR o (iR B B VE (49 ( Treaty on the Functioning of European Union,
TFEU) 2 267 i - " P30k | (RHHEEE & BB ARTECARE (any court or
tribunal of a Member State ) F2HIEESS - S5 REIONEBEEE T9120 A - ArEER iR
HEIRGVEEN B FREY (the Treaty on European Union ) » BfZREEL I 25 AR FTE T /E
(95445 (interpretation of acts of the institutions of the Union ) 2 -

TR RGR S SRS AR WONERT i £ B8 S B A
FYTHRR ek BON AR FTin R (h— TR g REUERHI AT - TH2EEGR HI0T
(e R E S A DA AT (legally binding) » ZAFTEH EATA
FEEHHRTT - JEREONE B e R e BEUAR T (8 5l AR - BON AR E
e SEPAB A e A AERFRE (points of law) JNEARERE - f2HIEEATE S E
R ZEON AT % R FE %S BB TImAY - BER )
B EEA Y & B BN EEsR RHY D - B8 B B E ¢ A B AS
il > BRER AR T 5 B BERANAY RS - B 1 RS g AR AR ELZ 5 5 - BL
WEERK T 2 T4t —1b) » B BEIHEVA SRS » SUEIR [ 020 S S A fE
AR DU MY H th g SBITZ R AR EHER0 ) B E & g SR S S RO
SERETA TH25 e ol ERY ke -

FK  BEERR TR EEZRE

BRI 2001 4R E FEREL L& % (FREE AR FEAFE < | (Directive
2001/29/EC » DU fEflER 35 TERETE <) 28 5 o (3)PH(K)K » B E T ({5 1E
R (FRIEN R R R B AR P (7 (R Al A WS R B s o h
TEBR TS < m] DU ZR Y $5° TE B0 1R T BRER YRR {DUF g TR AR5 F ) AR EHAHE
FEFUE R R R G VR A SRR > HATAE R 2R e AR Sy B - (H 2
BIOMAER = — (B4 — AR AR 2 R (R 1R ) FYAHRR k> TCHES TR 1AV E

MO o B HR(CTM)E 5412 i 4 > hitp://bst.tw/forms/AGuideCTM_tw.pdf » 5 15 i
p :2015/6/22 -

1 The reference for a preliminary ruling, available
at:http://europa.eu/legislation_summaries/institutional_affairs/decisionmaking_process/114552_en.
htm( last visited :2015/6/22)

OHER o RRMEIRLZPRERL R T EREI BRE I AN E R R 28
EETH > % 9% 24 2012 & - F 20-21 -

3 Supra note 142.
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FEBREHRDGE - IEZ > NEZSHE EEI R BVE a0 B EUE ) B
(R A AE RO T R R A B I R T 1R ) M A UERIR A 2R -
PREACEERHLE A A I AR o BRI (R AR BV BCHER I
(H1E Iy R E B ST E RS -

EHABIONS S T IS NEEIE - & BB T RE4S T N 5 A e ez ™
HHE RS R E 28 1 AR 4R — FLIR B E L R 2R R FRa s R 0% » 2R
ARG ERE BT AN DURERTEE RS > BONBEUS T 2™ o SRy /e
[EIF RN AE - 4 FTA BB E AT A\ PHEI R RS - B AT A
E(EFNE B CHIAIE SR HE T B 7 RS TR 05 (F ) stE—TEAE
AR > 18 e B DU Z s i o FEE(I1E ) B E B R FEEE AL
HER > TRE G TR AR B R T (S 2RI B 1Y 5 4RI T (E)
R B R e R - TR N EIS SR TR £ B A A S5
B E AR T Ee b TR RO (E ) E SR (R TE H AR
SN E T DUR SO T R (RIS i G (R YAl
E R E REE IR R TR AVAS S — i S R B O » v s bR ES e
B N2 [ R E ) IITEAE <

2014 4 10 H LS (FHEAZEIBOMEE < Directive 2001/29/EC 55 5 fR55(3)H
(KREV &t & TR U 1F ) S RSB E (R AV R B SR L — » E AV E R (e i
QOF > 1L ENISULRYSERE - BEIRIE) BRE DR ZRIIRE] » HEAIEAL - (e
S i R EETREY o ZRTT SR ARERR By » ErAR T (R {8 ) 6 AR IR (%
SR TR 5 (fair dealing) “HYRTHE » FERFIEREGRT & 1A P22 5 i Eig
Qb o SEELAGTERRUE S AN - Hhfar (1) MRS EREE (2 ¥
JFREARHIBERT U520 () M (R AR T8 8 (4) [RE(E A BEEL A (B) DA
(a5 & AF ©(6) BERI RS (ERYEI - SLEBUTSR RAE & AP35
BT > A ST DA S E PR B A o FEAIE » AR E (R RS T R
TEREED  IRAIERG T2 5 [ & (R AR R & (F (5 1E AU
fo FEE TR ™ o ASZDRy > SLBIBURFATHE LHAY T V32 5 ) 238 - BERE bt
N TEARIE ) B A AR AR HAt B e A B AR U5 R ) I e T G 1R 2
AP 5 EEFIR - B EE A AT BB — g (E & A MR HIETEEAT

%4 Supra note 52.
> Supra note 52.
RS R R X CHAR R BTN FEMARR R %
MELEE > P iR > 2014 & o F 268 -
7" Supra note 52.
148 Supra note 60.
9" Supra note 60.
%0 supra note 60.
51 Supra note 60.
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RETY VRS 1E ) & ARV HIETIEEE » (i BONERT B ATIE Rl A % doR
OB AR I BB TR RS 1R ) AR BT > TR & B i T E
(7F IS PTER LAY RERE » DAAREERT/ NS SR Yemets (BEMGZ0) ATE{EAY  Tanja Grotter
and the Magic Double Bass ™2(¥&4g o5 - ¥& Bl R B RS 125 A2 J. K.
Rowling(J.KZE3#K) Y " IE R RFELRE A | ZAEREM 48

— EHIEE:

MEE AR AR BB AE ) R IR R T A SUE SRR R TR - (R
Yemets % 1974 52 3 F 27 H 4 < ISl S FIH PN {E 2002 5 9 H EriLIAK - 5t
HZREETE BN B2 RSV NRE & B AR ) 5 HI1ES J. K. Rowling
& BTERE ST AYVEE 2 - Rowling BLH R TEE 58 A& s BLREE S | HTET
iR Byblos Foff it o

[MirTenit EMEL

Tﬂlﬂ E)OTT ep

\z\“‘m KFHT

:7

P

155

Bl P e REF Vs sl gegize (BT

152 “Tanja Grotter and the Magic Double Bass” » # % & ¢ “Demitri Yemets's Tanja Grotter en de

Magische Contrabas”

PHRL RPE I REF T S (BRT RPPFER K RT) (ERE KB
A i) (ERE RB RS R b)) (BRE EBEEEIA LR L) o (R
LR EFAERZFDEIR)

Rowling v. Uitgeverij Byblos BV [2003] E.C.D.R. 23 (RB(Amsterdam)).

(R L R B EE R EF) Vs (8l e R T ) e
https://www.google.com.tw/search?q=tanya+grotter+%E7%BF%BB%E8%AD%AF&safe=active
&biw=1366&bih=673&source=Inms&tbm=isch&sa=X&ei=G_pGVZnfEOKymAXgj4DIAw&ve
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s R {E

-~ WEBETER:

ARZEr > [H45 Rowling F=5& » [Tanja Grotter and the Magic Double Bass | ( T~ 1
MEEAEEE | )= T [Harry Potter and the Philosopher's Stone | (Nf& " J&A A | AN
EAERE > AW A/ NI DUE RS > bR T EEREEN 0 EANFE - i
HIVZERE - SR R AE A IR AL, o AN W EERE TRUAE | INERT
5> Tanja Grotter &' WA R FFAE R EEHTAV RS (Russian sister of Harry Potter) -

W RiR EEERERIIT Ry -

e Byblos HYEFRAE ] 71 Fy =k 55— H 3R Rowling 2 E{FHEIR[E
AYEEZATRAY > N Rowling FE2RE T RUE | BA/NGR - P RETZENE
ONFREIE - BIAIRGE ~ ANZHEE R 8 ~ A RUERGaEE IR IRAEZE
% o NI BER TRDEE W T ERTTR HAMERERE T TRAA
HYEAERE > IR R R E N\ BV B S S B E T R AR - A S o e 3R
—(ESEEE A A A S ™ -

55~ Byblos T35 RA " BOAS | VGG R A Y)ELE A BERE RE
B BRERSCEHEBEN A E > BoR—MEE(ER ) « RAZFHAEMELEAR
¥ TERLEE ) POEE TREEA MR - KO Al R 2 AT o FEbEER
(HIERIRCER > i fEIEZ B2 ERENEESEE - "AE | 19EE Yemets > H
S5 NHYE A Tanja Grotter A (BRI E 14 » MI2e88 HAES R R R 27577
EFEREHENEEE - 72 Yemets Lo > fFEEE  REELTERINN BT
BT Y ARSI - Mt REF2E T BDAA | IR IS ST (R 4RI Ry
EMEET - WM BT HfTEEREIE (5 o i MBS
ISR R S2FF . DU ELEITERS AR o P A I R e b dn » SBPI = 0 N AE
A —(EE A s IEERRAEEAT Hp) > A —0A EFDE R 465
Hyfm - Yemets [F]FEAYEFE Rowling » HEL % Rowling H /> HLHIE R EL T AlliE
TSR EEAE  EAEEE A AR I E & HEUAE
IR Z 4 R AL BISE BR K Ry U AE T TR o7

= ii% Byblos 15k - " BUAS | Gl HEEREEEENTE - AT
SEUIF ) 2N S i B LS e Ty - gednd iy > REEUITF ) & — M EmmE
BEMIEE o RREUARTARE (R 1R % it S am e i R -

= - EBEHR
RSB RRIR 5 Rowling B FIESE(EAIRG  BR2ARLIE A%

d=0CAYQ_AUOAQ&dpr=1 - & {2 ] T p #:2015/6/12 -
156 [lanah Simon, Parodies : a touch of magic, E.I.P.R. 2004, 26(4), 185-190
157
Id.
158 Id
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BIfE R AR B A9 B0 & EREARIRIETR - [RE(F AR IE e
EAETENI AR BB TABT T T A NS 25 BN A SR A o o P R
AT Ryl B ARUIE) > TARERE Ryt TRTERAVIIE - WA R R R KRR IS H AR
Y > HAEFRE R RO (R Eanfil e B—8a - S (R 1E R B (ERIRV S L RS &
TGPy 8l % %ﬁﬂ’E%E’] HEE Ry TR EE st - wh A B IFTREa I
(ST aﬁ?fﬁﬁ%,\,\J?%T’EF'EEJE’JEH: HLA 2 A RERS FR
Ry DU H R 5= ﬁréﬂiﬂ TEBICEREE T BES ) PR EATEEE
SR ERS =] THp) H?&Eﬁ—%ﬁﬂé}ﬂﬁ% TE%EI’J wElfE o AR
(G1EIRYESS > H Yemets 3 H=E YL 75 Tanja Grotter #5 (B FEHI(EN: - P
ZERIHENS M BT 270 iRt R FE R BRI R B - JAREaR Ry L REREIH

Tanja Grotter #/5 ERUE AR R A [RIHIE P (HAIFE £ RS IS FR R YR

160 _

PRItz s ryE R BT S LS MR e Ia F R Bl HEIE|
HEN TR > ARSI ARSI FEEE - SO R T BUAE | HEH T
EA B ER T SR R - Bk S A PR T > i
B A% (Art.7 of the Dutch Constitution)™® {f&SsaEH » EILEAR TE

4o

159 ;;H%T "REF, 2 r)ﬁ,zzJ 2 B e 1
2 §ERFE LR :F[g%;z,]g]——ré?z{ 545

1) AAE e o b A EHRRED 2 B
mf_li‘r > e E‘IA'%'A'K é‘l"-ﬁ%"" ;9—#?} A mJ/—)- °

T8
L8 3

2) 3 AZ P A im\‘*”ﬁi@tfﬁﬁ”*&?(p*ﬁ A I e A A BT A
Tanja Grotter < 2 J {7{;3; Chuma-del-Tort #r#%) > Rm > 1 & fS;}gn Ao el & F et
L Ch (5 A F AR - 730 L 5o mo Tanja Grotter Bl4p 3 < # ?%“:j; M) o
3) & ﬂvi LA &*&ﬁ;r A ALeEE 2 > A JIL B asie e ZE 0 @ Tanja Grotter (%53 ) B
ﬁ-—)- F o
4) # PR fRE ARRE BRI TGN R F Rl Bt 2w 0 B RT e p e R R
4 B o

5) A AF ¢ S BRINEONR G S o g JlAE T LFER LD @ B £l L o
# 5 @ Tanja Grotter PlEI* - M HFIEFR -

6) & i & fRAL g EE F S m}ﬁ,{i‘q’}. a4 o

7) dAZP JF’rsﬁ") T- g st o A I P gy (e F |(Quidditch) - A Tanja
Grotter # R & 4p[#% .f’nﬁ;;U(Dragon Game) o

8) FHF W HFHEL AFRONEY b I A S TP ol B M A Tanja Grotter
< wh &infler T o foi iogc 4 Chuma-del-Tort fos & @ P o

9) Ay RELAKETLY S E- 2 A% R s Chuma-del-Tort B/ £_% 7 % 7| Tanja
Grotter i £ 33 » H L - 8 i s 3 Fennisis o

10) @ fogR s poARE T @S drnn s RiE R A GRS PR b R A A

180 Sypra note 54.

161 Netherlands — Constitution Article 7 [Expression]

(1) No one shall require prior permission to publish thoughts or opinions through the press, without
prejudice to the responsibility of every person under the law.

(2) Rules concerning radio and television shall be laid down by Act of Parliament. There shall be no
prior supervision of the content of a radio or television broadcast.

(3) No one shall be required to submit thoughts or opinions for prior approval in order to
disseminate6242 them by means other than those mentioned in the preceding paragraphs, without
prejudice to the responsibility of every person under the law. The holding of performances open
to persons younger than sixteen years of age may be regulated by Act of Parliament in order to
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I3 E] DA R B AT TR 1 ) R R (FRE R WP E e - 132
TEDGE ) R ER B A BSR40 > HASGEM B SN B R (s EAE
%%%IE TRERRF 7 S 0VTE fhoE 28 Ry & A0V R E e BB A Be A FERDLRY R -

SR B R R B R s REE R BB A BRI R - BEARE
Rodgervaoons*EP BB FIRARIRER  (IERVEI AR R AR A
5 B ENE IS 2/ DA — 8 o 2 i eR e B 52 - BRI H B E R (e
HYZE RS » T SR R AR [ F % Rowling JsiVETaL - 3 H PR A
BEEUSEERI4 » B 10 e ns AR BN R BRI AZS | /NGRS RAS #E AP 77 T35 -

B=K BEIRRAR T ZRERIG1E

[REARG 18 MR IHSCGEE T TBRERTE < ) B BCERA o 2RI Al AR T
SEIREA FERBONEE - HaT20Abe AR TPl A T2 2IE TRa R () #y
FHR RS o AT NAE £ R RS OD E ) (F R R AR ER T U - TABe A —E &%
WUIE AR - (B A PAHERERTE TR ER G (R SRR AL - U Al [
SR ) Bh = HIHERE 38 R R B K > A TR0 (R | HYES 7(%77 TEHBZ
2HY - FEEBLAIRER R ME Rt AEIDLA e RS th 2 — » TABEE [P
SRR HIE A — ERY AR, - feAlE el (F ) 2l DRSS Z B HIH
BT - FefR T HE R TR PR b B AIE — SRl MRSt R (Y2
B FAEEN oy e (B ERRONAEES » SSERAE T [ Rty () B E RO 52
= o FEERS RO 1R HYET sm@ONARRY RS T2 » —H AK TREAR (F ) HURR
E'E%BT\EEMIl/i[ﬁmﬁﬁﬁﬂ%m%ﬁ% TR A 2S5 S BOM IR S - A

BN B S AR R FIAN T eSS X -

F—H BAHRETRRE AR TE

TE R R | > TBIONFS 5 ) R TBRERAE R el LUB I R 2 & & #
P RHR FERGAR 0 Ry [ — MRS ER ) Ie TRp IR PR R ) > i A S — e i »
JEBEPREL DR AR Z B ) (F R R R HIB A, | i1 RIS 5 i) Zﬁ“
R Z R BB AR bR T 80R DEEAR Z B Y HIE S - i TRt

protect good morals.
(4) The preceding paragraphs do not apply to commercial advertising.
162 Supra note 54.
163 Supra note 54.
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AVAE 2% - IR Ry 15 (R R AN 8 2 B IR P RS RO & & m] A
TRV R L R RV AN [E] - OGP R RYRIUE AT LS R AT RIS - 5 AN R 7Y
R BGERIIEIL T - U5 TERY AR REEZE R > SR (E B G BHEE
FITRE B (T TERVES SR

By TR ERONARIEVERE—b TRIONTE <) BURLE 8 ST (U TECE AR -
FHABOM AR TR A b AR EAE B A Ed R RsF > SRR T TR R 1E
FERARENR: » R E R EROHEE DEE A0 E | TE R AT » SrER R
AR T A8 e G R R = e | R RIS ISR | U ED - /48
W

1E TBCEES | e AR e | AR - B ARG LS 4 (Directive
89/104)55 5 {45 (1)3E "™ + i B SRR I o [— AR P = e s A4 i £ P R A
Fij(Council Regulation 40/94/EC)5E 9 {6655 (1) E ()& i (0)21 % » e A s 2 Fsly
[ESTHRBIARDL » HOAS ST R R 4 (Directive 89/104):5 5 545 (1) & E 114z

BEXEE$5% Directive 89/104 28 5 -3 (1)7H

ETINERT i A G REFHILE= A ERFHERT IR SEEPFEH

HarreR:

(2) EFrgiRtE AMEERVRGER & R pa et it LA Fev R R AR £

(b) {588 B PRt A HE [RIERAEHCL A R SR - B R P A B A R ShE DL IR o B
%% L - ERREERBRR LR  BF . L& A B p A o
BEmT et

TIATTERIONTE & BT [ — R = R ) Ay E % B AR RV R TE 0 S it A\ A

184 Directive 89/104  Art. 5(1). The registered trade mark shall confer on the proprietor exclusive
rights therein. The proprietor shall be entitled to prevent all third parties not having his consent
from using in the course of trade:

(@) any sign which is identical with the trade mark in relation to goods or services which are identical
with those for which the trade mark is registered;

(b) any sign where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a likelihood
of confusion on the part of the public, which includes the likelihood of association between the
sign and the trade mark

1% Council Regulation 40/94/EC  Art.9: Rights conferred by a Community trade mark:

(1) A Community trade mark shall confer on the proprietor exclusive rights therein. The proprietor

shall be entitled to prevent all third parties not having his consent from using in the course of trade:

(a) any sign which is identical with the Community trade mark in relation to goods or services which
are identical with those for which the Community trade mark is registered;

(b) any sign where, because of its identity with or similarity to the Community trade mark and the
dentity or similarity of the goods or services covered by the Community trade mark and the
sign, there exists a likelihood of confusion on the part of the public; the likelihood of confusion
includes the likelihood of association between the sign and the trade mark;
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iR WURBTIH Rt 5 REN B B R A erad (R AT © 58 LT > 2T
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AR TR S AR N A - TS DEE S R SRR R bR T G B
B R B AL BRI AR A e & 2 51 > F5 6 5 LA ST P A ] 7 2R Bl g v e
P:(likelihood of association)f » JF PG A\ IR A HERH 1L 55 = A(E T - S
2 S A R R B R e AR A T A P ~ B B R (SR R >
R NE AR 2 -

T BA T VRRRS A= M ) AR E Y B $i5 <> (Directive 89/104)58 4 {526 (4)TH (a)K
R 58 5 (REE(2)3E T » B HEI (Council Regulation 40/94/EC)ZE 9 {555 (1) T (c) 2%
EA B ERTES 1 56 5 REB (QWEMEML » A SCERL TBRESFE S IE 48 - THFTRR (=R
M TEGTE I EREE A RER > AR REE SRR 0 LT
BRSO E o T

— ~ BREH#5< Directive 89/104 55 4 {55 (4)H ()=

BRGNS 2 AT AESCR P EIEAR IR - Bt R EANER
BE FRRER L AE T EE BN e St s 5 s HaR
ERERIRE BB R Y s S SR B B S P B T P e R AR5 R A
L > R R B B R P R T FH5R > SR E A T R

186 Council Regulation 40/94/EC  Art.9: Rights conferred by a Community trade mark:
(1) A Community trade mark shall confer on the proprietor exclusive rights therein. The
proprietor shall be entitled to prevent all third parties not having his consent from using in the
course of trade:
(c) any sign which is identical with or similar to the Community trade mark in relation to goods or
services which are not similar to those for which the Community trade mark is registered, where
the latter has a reputation in the Community and where use of that sign without due cause takes
unfair advantage of, or is detrimental to, the distinctive character or the repute of the Community
trade mark.
187 Directive 89/104 Art.4 (4) (a)
“Any Member State may furthermore provide that a trade mark shall not be registered or, if
registered,
shall be liable to be declared invalid where, and to the extent that:
(a) the trade mark is identical with, or similar to, an earlier national trade mark within the
meaning of paragraph 2 and is to he, or has been, registered for goods or services which are not
similar to those for which the earlier trade mark is registered, where the earlier trade mark has a
reputation in the Member State concerned and where the use of the later trade mark without due
cause would take unfair advantage of, or be detrimental to, the distinctive character or the repute
of the earlier trade mark”
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LR U7A ATRE Eidp it - M AEhER » R RO B E A Rl &
A EEGAEAE PSR RER AL » FH 2 - PR AR B S MR E H )
{58 FH R PSR 7 S s e R SR A s S22 > 5 PR (s R IR LA IE B WO T
PP AR A HE S 1 P o6 = A (PR AR

FH EXENEEGEZRRE

F 1 IR TR O TR YRGS > (AR [E ZIRICHIES R ik (b ) B &R
FREEEAE 4 - AT TR {F | =00 - BON 2 BRI T — IR i =R 25
B B S50 K PRI R R LAY A Bt A28 = 2RO (R i A
RS E AR R (35 MUR A TR B H AT - A REhes - X
SRR TR R AL I Y RE R s BB A TR 2 05 1 | FURRIE » AR 21 B
S TR 2 AR i B AR Sy i

— ~  BXCEHY RBERIE) Z RTFREE

FEEBHE R RIS A SRR b ZHRUE - BONE B SE2 s B i iR ORag
HEN A I TABEE 5 e R B R P P A TR s F R H 2 S (e 2 57
G (BB B SRR T 3 R AR Z THREREFR N 5 e e BUIRA AR 2 T RE
HAPGIEThRE B AR SRR - HUE RIS - EEIEEON A2 S iiERe

1% Directive 89/104 Art. 5(2). Any Member State may also provide that the proprietor shall be entitled
to prevent all third parties not having his consent from using in the course of trade any sign which
is identical with, or similar to, the trade mark in relation to goods or services which are not similar
to those for which the trade mark is registered, where the latter has a reputation in the Member
State and where use of that sign without due cause takes unfair advantage of, or is detrimental to,
the distinctive character or the repute of the trade mark.
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BIONELE Robert Burrell f5H - Rt CroE B HIGTR - (L AIpEAE
(58 T Ry Al RE & (= 35 2R e AUz > HRERIZE 405 Ay BB — M > BB
HEMsRA > HATRARE DA HAM S = A 25 - S 2 (iR b) A
TE IR AR HE S Nt LAV B Ry Rt A CREE Nl B 3 o - TP
SHE AL ER R B SR AR R G  — EEBON ARSI O T
FE o BASEEIARE - WONEBEE R TR L FYRBRE » NERAE AR L R B IR
i ARSI RS

—E DU PR T B AN T RE (A YL b3 R v ~ IR s PSR J A 4
B EEHR S F Rl s R L8, » 5 2 RV A A TIRE AR PRI
TGHEIRE « TR AP - (RN E & e RO HON & 2Rt R H
R SR R . EAIREA A A T 5 BRI IR E T » 412R
HERE TR ARV EA IR » IRA A R R e A prag du & > tHEEY - H
TR T 5 0 (e S 5 1172 o i el TP M R Bt A
REFIILE SR = AAE TS 5 A8 1 {58 FH R Jr P A ] A (LA PREE A B P A
fiF A T A AR AR 5 » e e A EE AT RE Sk e (SR e
B E0 Ry iR | BRE e DL SR AR R 1% B Y > AR AR FR A
PR RG] -

H I —fepai= i) e b - spOHE = DRy Z B FE > B8 TS
B AR ] B it T AE T (likelihood of association) > JRBIER 1 & {58 2 B L R i 2
B HIAR A AT & 25 - 5 &5 RERE S B R AR I R i mT e PRl - BIAN (R 2
s et P (o FH A B iR PR A A FTAS P2RE ~ EEBBR (R SR AR L » R R AR D

9 oK F L RERARY LHET R T U EMERA ALY e A E R
2hE > %878 2012 10" - F 208 -

170 jérome Passa,Les nouvelles function de la marque dans la jurisprudence de la Cour de
justice:Portée?Utilité?,Cahiers de droit de I’entreprise n°1,Janvier 2012,dossier 5,p3 ; # 3! p f& 31
169 F 131 -

' Robert Burrell, Trade marks and freedom of expression - a call for caution, 1IC 2010, 41(5),
544-569.

172 |d

%3 Supra note 171.
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AR LY - TER DR R Y HIETES R - SRR i AR 1S S ey
PRI > BUARATAHIE TR AL A ERIRE > TRGEER(E) FIERVEER AR
PSR A P RS PN Z TR B T B B R AR

P& PSS B EEfE » 3R S ARG AR (2 B 5 R i R IR B AR R TRE
SHERERIAY > JelTA I PR Y R EERYES IR bR T iR msan &
AR ACIRHIEHRES D » PATERIE DAL ~ RS AYLIEE B ThRE K a2 D
HARRRIEOE N > Pt NS el fr i HAIE s ~ 5577 R R LA
S AR E B an B SRS - BONARERE2vE E IR B DAL ~ RS HITIRE
EEIIRE Man i & (BENEE AR E5T7  IEATESIERIRE - Al i
SEfi] o BLE(ERER ORI > R ST pafss e S iR e e p A AP
RVEHT > EEREAERE 1 (FRERT Pra R 2 1% o B MR &R R AR B AR PAGE
5 (B iR PREE AR A R RE /K AHY - B Bl & 15 AR A A AL 22 <5k
ot o g b o B IR R A S (L (B A M 1SR o (EL DA P RE AR
HIAYRCRDF A IIRE R TRA HIBERE. ©

NLEE REOHAR R A B R KA tRaE P e & AL AUE s » fR R
SAL AE T R AHE 2R B HEIRIS M B EHRA 30 > HIirREHeEE
R TR P DR > BT PR AR (5 P A PR R PR B B e A A A=) i AR (A T P e B Al 755
B B ARERA R PR R B AT+ AR L (e Bk ) - BiEk
PR E RTHE Al A A S PR E R ARk (ER Y T R R » JR IR RS » AT AREIOMA R
(CIEV) " 2 i o | i PR R R - B (E ARG I e R s sk %52k
IR E | X ke (T AR GRS TR &I - &
ZEANE YLD RE M B TRE S A et M (h | KGR | HYMEA -

1£ Adam Opel AG v. Autec AG* %K1 » il 5 (f F [ e SR it SR Bl I P )
FREVIREZEIRE » BONEGRE Ry [REHE AT R 55 = AR (T m RH B R A
DHREIIT By » HERARWEW S - BEFRERESIREEERE " X5 BEET
{50 FH P AR R 2 — - | SRR AR R0 E Ry S8 A pio B B I IRERsE - [ Ry
REELEE—EAE T SBES ) rEEEE " -

7% Supra note 171.

%5 C-252/07, Intel Corporation Inc.v. CPM United Kingdom Ltd., Judgement of the Court of
November 2008,para.52* In such a case, it is possible that the relevant section of the public as
regards the goods or services for which the later mark is registered will make a connection
between the conflicting marks, even though that public is wholly distinct from the relevant section
of the public as regards goods or services for which the earlier mark was registered.”

16 C-48/05, Adam Opel AG v. Autec AG, Judgement of the Court of January 2007
para.37“...constitute, for the purposes of Article 5(1)(a) of the directive, a use which the
proprietor of the trade mark is entitled to prevent if that use affects or is liable to affect the
functions of the trade mark as a trade mark registered for toys...”

7 Supra note 52.
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a2 A AR AR SRS " EEERH | - BONERE R » aPh T IEEHH
e ENREE ()RROTE AE RO ERFRIPAEEI - BRI E A2
FAFFPERR AR R 5+ (22) ¥ dm F Laf 3 PR AL AR . B R ARes 78 AR By
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Al SR OEARTREZAERE LSS » BILADF{E AP =2 EHIA B2
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AL Rt AU TIEEEH | T RERARRE 0 SR DL (F ABhH
TIEASHSE I8 > A (A Pt ABELLZRSE (I E A AREIHE - TAR L IREE A DIy
re i ARG IR 1E N HY IR 1 ASE A (opfE R A N DA FAS HUSS SR - AR KA
TSR HABAE R E Ta(E A R B RORE > A L B — (T i RAEERE )
AR SRATE > MU= i Ry T HYDF 28 =R T 3 P ARk
ZHEREARHE BRI (RS AR T IEEEE - B 2ER AR EEER
SR ERIER SmE R - SRR AEEIVER - R Fa S
i E VIR A — T IEE B AT DU Rl BT & AT | EEBIRAL
RE > e - T IEEHH ) (R ARRA LEY TERBIRRA | Z A R R iR
AN KPR E NZ I HIRER > — 7 E s R U (e A B B3R HAY - 55— 5T
NI SEAG PN TN =t

=~ EXERE AR AR

B fEreEn Ry St - BRI ERME —THERAEE > EIRT
EREE ) AU — IR NI DUHIER RN AT 5 5 R iR - RIS ERE R

178 C-408/01, Adidas-Salomon AG , Adidas Benelux BV v. Fitnessworld Trading Ltd., Judgement of
the Court of October 2003 , para.27 “... unlike Article 5(1)(b) of the Directive, which is designed
to apply only if there exists a likelihood of confusion on the part of the public, Article 5(2) of the
Directive establishes, for the benefit of trade marks with a reputation, a form of protection whose
implementation does not require the existence of such a likelihood...”

% Supra note 52.

180 Supra note 52.
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T EERE /%4 (Paris Convention for The Protection of Industrial Property 1883 > DI~
TR ANGY)EE 6 R 2 ¥ A ps iy (R s TR R B AR ps ) = B T
578 7 4H 4% (World Trade Organization » WTO)SH ¥ SifA A 2 fragile 171
HEE SV TR 2 B EA R 2 | (Trade Related Aspect of Intellectual Property
Rights » TRIPS) » ZfE S 16 55 2 75 ~ 16 55 3 IHKFARALKIES 6 R 2 HUHLE
HEF A THRS ) o S B 2 re ey (s o ) LB e SR 75 ) - 2008
2B AR RHE S (Directive 89/104) - 455 4 [RE5(4)7K(0)FH 5 565 6 RB (AT
B I REZE AT HERUE -

(PR B AR A R > ELrp B T E R S S SR R S
& IAe - WO i A RE(General Court)fE VIPS —Ze gt > i il LUB(H 2R
e ~ on'E R ERE YT SRR E N EE A EE e EEEE - £
KERGTIER T > E4 i i S e R A S P sl R o 2l 5 —
PR Ry & P R B A R R Z R4 R T » A28 B ECRREFEShAE ~ MR F =
NZ[fp B aE R E XA S EIER T R E g4 TE AR
Prats » FoaTECESE TR 7Ry PRSI | (principe de spécialité) » 721755 THRIF T
& FREAE ) 15 B FE A R SR L A R AR EE AR F R Z R il | - AR AR
FFZ T o A A 6] LU P T A S

TEZEE] BT [ Z 4 (e PR 2 R BB [ — M B R PT AR
(recognized by the general consuming public) » 45 phE S T 28 H LA iENY B T
ERGHEE) » HOHIERE B ) 10

" je:r 107 0 F 68 -

182 7.215/03, SIGLA SA v. OHIM ,Judgement of the Court of First Instance of March 2007,para.35 “a
mark also acts as a means of conveying other messages concerning, inter alia, the qualities or
particular characteristics of the goods or services which it covers or the images and feelings which
it conveys, such as, for example, luxury, lifestyle, exclusivity, adventure, youth. To that effect the
mark has an inherent economic value which is independent of and separate from that of the goods
and services for which it is registered. The messages in question which are conveyed inter alia by
a mark with a reputation or which are associated with it confer on that mark a signficant value
which deserves protection, particularly because, in most cases, the reputation of a mark is the
result of considerable effort and investment on the part of its proprietor.”

B s ¥ Akl BEAG-L TR B EIR00 E R S FH 1632 8L A et L F o Ay
EpMAE2 RATy —w e AR DK > 2014 & 5 T 200 ©

PR S MEEFHE S G RAES SRR 2 TEM AR 7> 111 # > 2008 &
T 34-
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“Chevy”Z (i f & AR AL TAIHAIERIAER © () &R — B s AR T
ST MR AR N R Z L BRI AR & (&) SR e E R M AFEL
W fE (1) TS EER(2) BERZIREL : (3) REFE(sE A Hh H s R R
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185 -375/97, General Motors Corporation v. Yplon SA, Judgement of the Court of First Instance of

September 1999, % Rl * ;T &> 4 = - &L 1 LA B g i L B {8 “Chevy” 2. 3ip
y
R R R R R TR T SRR AR AR B

OB s FFul R fol ) “Chevy” i€ * 3t Rz @ (vans) 2 %0y Mtﬁ o hEH P > Wi FE
AYplon3t—4 A rE=Z P2 bpra it pRIEARY ZHE &P E “Chevy’2 i1 B

Foro 44— z;»Aa%ﬁiﬁ*L%&%&*i— ERE§ % > Yplon #-3% i 4 1
BRYFFHE ABFE AL AT IR {4 T LD B@Tournalrai
% r;-;gf,—j\#]ﬁ Yplon #Chevy”# t i % #| $ 5 5> F 5 b B #-f-fR F”*ﬂ*’ 2R A
LSRR ESTEE Ay T ?a?%%féaiis % (A)(1)(C)» 1%k #“Chevy”

H3ziEor3) 240 % (atrade mark of repute) B t& o & 2 > Yplon Bl = B3 * ;T8 A P A
FHAF = WE G &t A(reputation o Tournai i ¥ 2 Fein i 222 PRl i,
LEY S & v»wfﬁw Rz BERAE A T R AL L0 R RINE 6 B
ERRMPIEAS - 44 $T FEF oML ALE DM BHF o P ik RN G A
PE')’ Flm %%4‘3‘ b TEIFTMHEREATRL o

186 1d. at para.24“ The public amongst which the earlier trade mark must have acquired a reputation is
that concerned by that trade mark, that is to say, depending on the product or service marketed,
either the public at large or a more specialised public, for example traders in a specific sector.”
para.26“The degree of knowledge required must be considered to be reached when the earlier
mark is known by a significant part of the public concerned by the products or services covered by
that trade mark. ” ; para.27*... the national court must take into consideration all the relevant facts
of the case, in particular the market share held by the trade mark, the intensity, geographical extent
and duration of its use, and the size of the investment made by the undertaking in promoting it.”
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SORy o SRR IURAE AR ) PR AT DA R A - (E
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55 E(E FHRZ PR » SEBEE = AARE AR « T IFIR (S P s R — e A3
AERAAEH > B E R ENME S FE SRR i LEsk > HEFEEEH
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188 Supra note 185, at para.25“It cannot be inferred from either the letter or the spirit of Article 5(2) of
the Directive that the trade mark must be known by a given percentage of the public so defined.”
¥ 2 1070 F 79
65




s R {E
it EEA ARG » A R R bR ™ -

FEPHE HAIA S R SR RN R R B 2 B ik | > “Chevy”ZEH0Z%
Eae B R EONTE S5 5 IREE 2 TH IR S » 2 FBE T EZgERH, Bf
WA > BT e E PR 2 R MO AR RE By B B SR A4 S R B

(throughout ) 5% & BB~ SR - M HZAFHPAEESE ST (substantial part)
GIEATRCE N

A _ERTA - BOME Y i ay H R R i AR P (a
knowledge threshold ) » R[IfE—[E#H& &0 77 H & (substantial part) # IAHEE /AR
Z FEDHERFTAIZS  HITERE A S BURIN P e e SR i AT T8 < P i
BUHRTS - RIE AT B T — R AR JNEILAE PRER/INGR ) - P8 AR R 2
KEMF R0V E - BRI EAINS B EoR CIRGEN [ & A iE 4 H 5
> BRI E D GREE - (HE'E _LEUNAGE T8 [ ) P IR A RS
BRERE o HATEEER o TR by PRAETE & ARG R HYARE » IR EAIN S
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B AR 2 AT Ry St by [ TEEE | AEAEEE] > MEFE R R PR
R BN B LR R . — - FHY  FEBON - 28k k(b (dilution)
— Al B Y FRE - Hoo] DUk R#ERE (blurring )~ 7595 (tarnishment)
K H (misappropriation ) ZE1% o BN - Adidas 22 th#%22 £ General Jacobs
R LEREER N R EE B A 2% (EE Ll BRIBEONREE S S 2
5 B (QRIVHRTE - FILURHE N T Ry oy Ry PO RRAR : (1)F sl i P B 1
Flzs 5 ()F FH PR s B A IE A4 » (3) R ps st o e [#f ) 17 5 5 (4)
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% Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F. 3d 157, 164 (3rd Cir.2000 )

91 Supra note 185, at para.28%... a trade mark cannot be required to have a reputation 'throughout* the
territory of the Member State. It is sufficient for it to exist in a substantial part of it.”

2 jp2r 184 F 33

198 p2r 1845 F 38 -

194 C-408/01, Adidas v. Fitness World, Opinion of Advocate General Jacobs, delivered on 10 July 2003
para.36% ...There are thus in principle four types of use which may be caught: use which takes
unfair advantage of the mark's distinctive character, use which takes unfair advantage of its repute,
use which is detrimental to the mark's distinctive character and use which is detrimental to its
repute.”
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% pe:r 169 0 F 189
19 Supra note 194, at para.37“ Thus, to quote Schechter again, for instance, if you allow Rolls Royce
restaurants and Rolls Royce cafeterias, and Rolls Royce pants, and Rolls Royce candy, in 10 years
you will not have the Rolls Royce mark any more.”
¥ 2169 0 F 190
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19 OHIM, Board of Appeal,25 avr. 2001, Hollywood S.A.S. v. Souza Cruz S.A., aff. R283/1999-3 -
available at:http://oami.europa.eu/,(last visited :2015/6/14) ; ¥ 8% - 31169 > F 190-191 -
%9 OHIM, Opposition Division,25 mars 1999,Hollywood S.A.S. v. Souza Cruz S.A.,aff.B-2073,at
pt.86.; FaEic > 3169 - F 191-192 -
20 j:r 1690 T 192
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201 T 215/03, SIGLA SA v. OHIM, Judgment of The Court of First Instance (Fifth Chamber) of March
2007, available at:http://oami.europa.eu/( last visited :2015/6/16) ; 88 % » 3L 169> F 194 -

202 Sypra note 171.

2% Supra note 175.

204 Supra note 178, at para. 30 “The existence of such a link must, just like a likelihood of confusion in
the context of Article 5(1)(b) of the Directive, be appreciated globally, taking into account all
factors relevant to the circumstances of the case.”
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25 Supra note 175, at para.41“The existence of such a link must be assessed globally, taking into

account all factors relevant to the circumstances of the case” para.42 “Those factors include: the
degree of similarity between the conflicting marks; the nature of the goods or services for which
the conflicting marks were registered, including the degree of closeness or dissimilarity between
those goods or services, and the relevant section of the public; the strength of the earlier mark’s
reputation; the degree of the earlier mark’s distinctive character, whether inherent or acquired
through use; the existence of the likelihood of confusion on the part of the public.”

Supra note 175, at para.47 “The reputation of a trade mark must be assessed in relation to the
relevant section of the public as regards the goods or services for which that mark was registered.
That may be either the public at large or a more specialised public.”

Supra note 175, at para.39 “When the proprietor of the earlier mark has shown that there is either
actual and present injury to its mark for the purposes of Article 4(4)(a) of the Directive or, failing
that, a serious risk that such injury will occur in the future, it is for the proprietor of the later mark
to establish that there is due cause for the use of that mark.”

Supra note 175, at para.77 “It follows that proof that the use of the later mark is or would be
detrimental to the distinctive character of the earlier mark requires evidence of a change in the
economic behaviour of the average consumer of the goods or services for which the earlier mark
was registered consequent on the use of the later mark, or a serious likelihood that such a change
will occur in the future.”
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29 f:xr 169 0 F 190 -
2% gypra note 171.
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( Trademark Trial and ppeal Board ) 728 Fig 5 mrfs HY S A e iy i3 1999
FfLZIE A (Trademark Amendment Act 1999 ) & i ERY HIY - &5 Bl EE 25
Fl ke EETE B gal R R HHA Db 2= BIa]

B TN P A <) 25 4 FRER (4) A (a) =R BesB © R B (2) TR P (B2 e
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SRACHTFIER BN ABEBAEiESs B S Ry Ets > 55— (& > ] DIgUR
BN A R EHRE B RST -

211 Martin Senftleben, Trade mark protection - a black hole in the intellectual property galaxy?, 11C
2011, 42(4), 383-387.

22 J2x 107 > F 85 -

213 Official Journal of the International Trademark Association, The Trademark Reporter,\ol.94.
No0.6,1169-1170, (2004), available at:
http://www.inta.org/TMR/Documents/Volume%2094/vol94_no6_al.pdf, (last visited :2015/6/14)
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VA VERERR EO A B EE A 2 1 A Bl (Code de la propriété intellectuelle » CPI)tH
B EFEAEER TAWE LR AR S EREL L1112 1 B
FHE: T E ANEAEZ EEM S (E = A Pt 2 et g™ | AR
AN TEE 27 ZVERER 4 BHRNRHERNREER Al 2 B BhFeEr
HEE A& ) (Copyrights) B AR [E™ « ORBIRTERRA 704 1122 7 4 fiRiiE: T oReEE
{ERE NBCHAEOR NECEAZEER RIRE Z BT EEE o Ak R EN S S
EFITR | BCEEREE P Z M R B MR IEA Byt FE 0 -

R EERE D INR R ZL ] 73 R 28— B AN BRI F i &
e 8 B AR RN AR RE A (R o TR0 ) B MR A E S
A T B o E A S SRR BION AR A 4 (Convention européen des
droits de I’homme) 155 10.1 5% 5 am B FHIRIE Z B E - N E BB H N EEZEE
WEA TS5 E B Z e gtH B R R AR [ E (loi du genre)HEK

20 .y 216 o

2L fe2x 214 o

22 gy 216 o

2% Article L111-1(3# %)

The author of a work of the mind shall enjoy in that work, by the mere fact of its creation, an
exclusive incorporeal property right which shall be enforceable against all persons.

PUaT o R RF RS L L FCHARIRE S FOEREER Y NP2 R AE Ak F &
Bhi M o ~PE 2011 # 9% > F 59-86 -

225 Article L122-4(3 #)

Any complete or partial performance or reproduction made without the consent of the author or of his
successors in title or assigns shall be unlawful. The same shall apply to translation, adaptation or
transformation, arrangement or reproduction by any technique or process whatsoever.

Art L 122-4 du code de la propriété intellectuelle:

Toute représentation ou reproduction intégrale ou partielle faite sans le consentement de l'auteur ou de
ses ayants droit ou ayants cause est illicite. 1l en est de méme pour la traduction, I'adaptation ou la
transformation, lI'arrangement ou la reproduction par un art ou un procédé quelconque.

% |2r 146 0 F 263 -

22T Mendis and Martin Kretschmer,The Treatment of Parodies under Copyright Law in Seven

Jurisdictions— A Comparative Review of the Underlying Principles, Parody and Pastiche. Study I,
January 2013,an independent report commissioned by the Intellectual Property Office.
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28 oy 146 > T 263-264 ¢
229 Article L.122-5-1.4°(# 5% &)
“Once a work has been disclosed, the author may not prohibit:...4°. parody, pastiche and caricature,
observing the rules of the genre...”
20 |2r 1460 F 269 -
Bl f2r 146 0 F 264 -
2 France: Intellectual Property Code, Arts.L.713-2, L.713-3; Civil Code, Art.1382; European Human
Rights Convention, Art.10 - "Camel",11C 2007, 38(3), 357-358.
% Dinusha Mendis and Martin Kretschmer, The Treatment of Parodies under Copyright Law in Seven
Jurisdictions— A Comparative Review of the Underlying Principles, Parody and Pastiche. Study I,
- January 2013,an independent report commissioned by the Intellectual Property Office.
Id.
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(Michel Sardou v André Lamy) %< » [ 257 DA @A BRI AT » Y 1990 525 KA

2 gypra note 52.

% Case SNC Prisma Presse et EURL Femme v. Charles V. et association Apodeline, Tribunal de
Grande Instance de Paris 3éme chambre, 3éme section Jugement du 13 février 2001; # 31 p Supra
note 52.

27 Sypra note 52.

%8 gypra note 233.

% pagnol v/ Société VOG (Unpublished), (Tribunal de Grande Instance de Paris, 1ére Chambre,
Section 1,30/4/1997) ; # 31 g Supra note 233.
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and “AXEL is a real bitch”) » JARTEEFy » B EEICHNE By T e A R oy LB i
TERIARE > R g [ Z (R BIIRER » 2 a8 T A RERE
TE NEIERE » e ZZE0iF - BB E TR RET  ZEGIERRNE
i RS - s E ARIRZERE] > S (51E T-shirt E15 54 > W5[HE %
HIRE% - R — RO -

EaFE HERA EERIEE - IHEEENIE(E(IF - ERRALY
IR “Femmes™ FESEHVIGIEARILFTR ILAYAELE « ARZE o gl dE LB
“Femmes”MHEHIH & IR - MEIILERSHYSCFEREES B0 R « JEbT
wo by HTE NI T Rl A 28 “Femmes HESEA (A1 S B SGttaf - &like HUZ Fy
TEBGEIAE RS EESETE “Linux” I EAREALTEE - e 20 £
EEED (R R EE T2 BRI o WIEEEZEEIF  AEE
TESEEREIVENLT » S ATRE A a AR R IE - ASCPAR L&A B
ISEEGAT B R VR R B - Rl & st ) R TIER ZR It ) HU TR
DU TEBER R T s [T ERESE M ) B - S5 S (e RIF R R
A5 TEE T T R EA ©

1988 4F 1 H 12 Hib+i H AR fl el K Rl -5 B O % o
Ehta Ry DB EIEAEEIRE (AR S ZIB R s 2 E R T -
H L IEE - BERIEARSEET S BeS B F AREEFREFAZREL
fE > QISR EE e > AR R B B E MR Y R U5 (A DI LU ST R -
HEENZ ANBHESLE A NS A ] By > 0007 B R At S A8 P2

244 T 4 : 7
La Cour considére en effet que “les apartés coupant I’extrait d’'une chanson, non dépourvus d’une

certaine dérision, portent nécessairement atteinte au droit moral de I’auteur, méme en dépit de leur
vocation humoristique, et ne peuvent étre ajoutés aux extraits d’une chanson sans 1’autorisation de
I’auteur”, available at: http://avocats-publishing.com/Triste-jour-pour-les-parodies, (last
visited :2015/6/15)

5 CAPARIS, 4éme Ch., Section A, 9-9-1998, Société Seri Brode v/ Procter & Gamble France. ; % 3!
B Supra note 233.

8 galabert v Thierry-Le Luron Berrard-MABILLE,1988,# 31 fi 7+ 240 > F 617 o
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HAREFEFEAREATHEELAR > S5—(EEEEEAANER - BB (EE
FIRVEERA AL T A HESS ) HIGEREL - 52 HehiFENGE T
pr s —(E BB EAH FIRT T 55 Al sz A RS (R AR 2 2 s DHE =R HHY -
R RS FAFEFEa A — AT (iRl R G R R
VAR GERRE R EE BT AR GHRITEEERRE D K2R
G ifEE RSt YR B (EH FEIRT T 5 - AR o] eI FAR TR OO (E -
EETEHIE BB BT AT RH A RS T ) KD AR T =5 E H
1 B b BRI R RIAVEN T » PS5 S N A BB HIAE R
(B35 R TR B B (B2 B E O (ERTak 2R U RITAR & RS8R
B TR e a2

F=K AEZERGE

A P IS N 2 i R rs s (Y 5 2 » 2 00 P A o8 P A8 AR e
T {EET S AHE PR A  BEZAPEARRE A Ropa R B SUET (S T B B
Fo PR AR N B E F N M AR R (i =5 H L 1F R AR (5 (R 22
HAEE - 55 H A B A R A A - SR R A\ A 2 R
BEfIERSY B ] DA A B RA AR S LR - R o rgiE ey
ARy = 6m B TSRS IE SRR - 281 - = om B SRR A 24
E]/JZSO n

A B AT A IER R EE IR PRI G MRE » AMeE
(TR THSCHYA R BT LA B R A Epa B p AR (A ZE (e EEAIREE T G
FE BRI B0 T PR AV R BOR AR ERIEAE I ERRVNE > Ha TR
AL {F R AR NS B R R R B iR (EEER N SR E R
FENHIRE - EREIRE BRI {F S EHE1F Asissk BRI HA G R R A rE
NIERGBEFR 5  BUAR BTt R R (R 2= o i T

— ~ Danone
1£ Danone £t » #E 2 —HERAEWNHIES » 5 TR A EHEARE

7 Supra note 233.
#8 Civil Code Art.1382 “Any act whatever of man, which causes damage to another, obliges the one
by whose fault it occurred, to compensate it.”
9 Christophe Geiger,Trade marks and freedom of expression—the proportionality of criticism -
11C2007, 38(3), 317-327.
250
Id.
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VERIfERE > a7 —{E48mh > 494k & www.jeboycottedanone.com > 4EIEHY A
HEr L R S a5 EEA -

Je boycotte

DANONE [l DANONE:

251 252

Danone 7 # (5] 20) Danone 7 & (% 21)

— B BB R ED U S EN SRR - B A ik
FA? » HOERE T 4 {5 1 REAEfE Al » SRS R A FTZ AR © 241 » 2003 4 4
H 30 H » ERR EFRABER ;R R - EIRAGGEE R st IR
- HEREANERT TRELER > JRIEIER T BiFE Danone Ry
FEnn foigi o HEZR Danone R A (ERYEI S - ([EI51ERT HIVAIA I R
T < JAbeR Ry o S S e A R R S AR an 0 MEEAY - RS P A
A=K Danone iERIA F| - AT LA E R A F R ER o MR © i
&IAGE R #eE T RS am B T PRIERYEEE > SrE5 28 T50A 4 » &
F Rl ARAAERE - HLOG (F iR S R e RN 2 B e A et iy i b - i & th &
SEARRE ) (R

— ~ Greenpeace v. Esso

FESK M1 P 4H &R f2 52 (Greenpeace v. Esso) & ot » J{ e Esso SR 50 AR5
NHYE R —EADHh SRR o SkEAPAESS T Esso A E IR H A
BRI AR AR (5% - kG Esso AR HYAI(E S Suple 1 $REATHE ESSO » Hff
7 —{lil STOP E$$O MEEE » EpiiEifEay H a2 AR 1] DIER R IRER
HOHT ©

21 available at:

https://www.google.com.tw/search?g=je+boycotte+danone&safe=active&biw=1366&bih=673&tbm
=isch&tbo=u&source=univ&sa=X&ei=ErFIVfokEsHemAXa3oHYAw&ved=0CC4QsAQ&dpr
=1(last visited :2015/6/15)
252 |d
23 TGl Paris 4 July 2001, Société Compagnie Gervais Danone et Société Groupe Danone v. Olivier M.,
Réseau Voltaire et autres, “I’exception de parodie, de pastiche ou de caricature, propre a la
l1égislation des droits d’auteur, n’existe pas en droit des marques”, #& 3! g Supra note 14.
2% CAParis, 30 April 2003, M. Olivier (jeboycottedanone.com) v. Société Compagnie Gervais Danone
et Société Groupe Danone.; #5351 p VOORHOOF,Is freedom of expression a legitimate argument
for disrespecting copyright? The parody as a metaphor ,September 2006.
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BE IR RE R EERERG 2

GREENTEACE
255 . o o 1y 256
(@ 22) Greenpeace ¥t Esso 2. # £ 7 1%

Esso # 1% (@ 23)

$30

257

Greenpeace ¥} Esso z- 7 €3 =" (] 24)

T TR e ] R YT EE FHEH] ESSO HIRUR - #{# /] ESSO
e T AU R PSR R ESE TR SR EE - 28 EIREALRE T
—EHY R H ARGk NIRRT RS R {5 > FLE A2 Ry T B R e
¥ BT LS miEE e E AR - B2 e e R -

HEZAIR E IR 1 8 £ 5% » Greenpeace A {5 ESSO HYFHIEIRE T-shirt i
B E B o (EEDERE N IR B R S et A ) HA R R SR B © 1E
EE - B ERE S B R E A R IR B HEN E ™ o B TR L
(commercial) ;& {[E 4 HYE F e T o7 BHfE » B4R T2 BOM B 2 PR HU s AR5
{EE RSBt -

= ~ Greenpeace V. Areva
FE&K NI P4H A% R el A(Greenpeace v. Areva)ZE ot » [ g8 e AR A
HIZRE LA E] » (E IR EERIY AL - ZEBIEEGE - K56 - Ve

25 available at:

https://www.google.com.tw/search?safe=active&biw=1366&bih=673&tbm=isch&sa=1&q=areva
+&og=areva+&gs_l=img.3..0i19110.13981.14523.0.15717.4.4.0.0.0.0.90.326.4.4.0.msedr...0...1c.
1.64.img..0.4.319.eXIXNGeoB88 (last visited :2015/6/15)

0 available at:
https://www.google.com.tw/search?safe=active&biw=1366&bih=673&tbm=isch&sa=1&q=esso&
og=e (last visited :2015/6/15)

257 |d

8 TGI Paris 30 January 2004, Esso v. Greenpeace, Internet Fr. ; CA Paris 16 November 2005, n°
Jurisdata 2005-288792.«...Esso sur ses marques d’une part, et qu’aucun risque de confusion
n’était susceptible de naitre dans 1’esprit du public d’autre part.” ; # 5! p Supra note 14.

%% gypra notel4.
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P4 BRSBTS R - AT » R RIPAH R ATER B I S A R B AL
BRI P A S EGE - BB IR BUE U BERIR S - U{Ji{E T Areva
ARSI - I EP IR EREE R FAYERE -

PNWIUH

r_
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A R E \/A L'ARRET VA DE SOI

261

262

Areva i & (@ 25) Greenpeace ¥t Areva z_ it % (] 26)

AZEH Greenpeace [ ERGHE - DU RRGREERT 5 REZES T ERIRER » B R
. Areva e —(EHGEIE T VA E]  JABTER A28 Areva VRS IERENE H 2 EiR &
{H Greenpeace HYEIE G /EEAERL T Sam H EHIV S EL AR - HpgE (i Envas i
AR Areva f3E 1 - # Greenpeace HRGIE (G {E S 3#EN iﬁ&ﬁ SREN A2
B2 - HIER - R (EAYAS RS R e AR —ESUEIE T AT - 3F
FHEER e S TR IER IR SRR, - s 2 VAR IR 4REFIE
AR PT1 E AT A ARy SR R B E G EE R A T A Ry
PRI E B T 1Y « SR RIS AR Bl (i A EI B SR AR Z Ui ENY B
(1Y R fETARE T E R A%

pg ~ Camel

20 Areva, available at:

http://zh.wikipedia.org/zh-tw/%e9%98%bf%e6%0h5%0b7%e 7%90%ba (last visited :2015/6/15)

available at:

https://www.google.com.tw/search?safe=active&biw=1366&bih=673&thm=isch&sa=1&q=areva+
&og=areva+&gs_l=img.3..0i19110.13981.14523.0.15717.4.4.0.0.0.0.90.326.4.4.0.msedr...0...1c
.1.64.img..0.4.319.e XIXNGeoB88(last visited :2015/6/15)

available at:

https://www.google.com.tw/search?safe=active&biw=1366&bih=673&tbm=isch&sa=1&q=greenpe

ace+areva&oq=greenpeace+areva&gs_l=img.3..0i8i30.53761.70483.0.73505.29.24.1.3.3.2.180
.1965.21j3.24.0.msedr...0...1¢.1.64.img..5.24.1723.0GQ20ZdhLTM(last visited :2015/6/15)

%3 TGl Paris 9 July 2004, SPCEA v. Greenpeace France, Greenpeace New Zealand and Internet Fr.,
“que cette association d’images est immédiatement percue comme significant qu’Areva répand la
mortt;...Que I’équation "Areva = mort" procede donc d’une démarche purement dénigrante qui
engage la responsabilité de leurs auteurs ” ; # 31 p Supra note 14.

%% Sypra note 249.
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BE IR RE R EERERG 2

1B EEBRE R ARG (™ - ity CNMTRP AR T FE 0 248
PR RSS2 BN ZE B 0 ZE g E A BEREEN ) 2 E M E R
T 2 4R (REESR 5 © 48 | 2001-2002 fEFLES) | 4 > CNMTR DIB{EZE A EFL
SRR PR E Ry (B TRV 52 HE R E /DA T R S B Aa (R pr it il 2 5 -

DA & 54 BE R 754 (Camel brand cigarettes) st Ry ERTET S » A EE)
YEEE b Pl AR SO AR N R B E B R P AREAR ] T [ Rl 2 — & 59 1Y BRI S
BeEIEH - AR FE BT 580V T 7 /e R HEL BRI RS - 5B T

T B DR D | 1S o JH4 JT International » £EEE]E Camel brand
cigarettes HY#LIER » [AVAR AR HEEE E S ) T EEH]S -

267

Camel 7 & (R 27)

&5 ER (Appeal Court) - #edy CNMTR HE LRI K 5 1k HER A S ) -
EBERe Ry W g R AESK A R ERRERY H VIS PR IR S - (B S8 B a2 A et Al LA
(R E R EHE AR 2 - AR G0 SRV F TR EE R T KRR &N
= pra H?FEFEA??BLEW@% ZEIRGIROTERYE 7 i - B SIS A PRIES -
MEZ > Abik ks N EmriR ) (FEE T - (HE NS A A LI E S E
ﬁﬁ?ﬁikk—)&lﬁﬁ%/\ ) Iltt TErS e A e E T —ERE - EiEr
] DA A A G A SRR SRR R i

Ihix = A lE(Supreme Court)AlIHER] 1 ERmAREHY Rk - 38 Rl & R0 Rl

265 Association Comite National contre les Maladies Respiratoires v. Société JT International GmbH
[2002] CA Paris, available
at ‘http://www.lexinter.net/JPTXT/reprise_d'une_image_publicitaire_et_marque.htm,( last
visited :2015/6/15

“the Comité national contre les maladies respiratoires et la tuberculose” (CNMTR),

%7 available at:
https://www.google.com.tw/search?safe=active&biw=1366&bih=673&tbm=isch&sa=1&qg=camel
+%E8%8F%B8&0qg=camel+&gs_l=img.1.3.0110.10375.10375.0.13213.1.1.0.0.0.0.79.79.1.1.0.ms
edr...0...1c..64.img..0.1.76.a9myd A6V _EK (last visited :2015/6/15)

%68 Supra note 52.
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BIHE - SRR (E S HIEE R T IR > SR (B AE R 5 (R M E 2
B HAREEEESRAEE - S 2 - B RE R R ARy RE s A B
s EHHESTAR AN B S AR R > DI R AR (B H B E SR B B H TP e

NBEAAIYIE > AR E LIEEYVE S AR - B > sl gt (Y

N 270
R .

%9 gypra note 52.
1% gypra note 249.
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- bR 7 EE LV BEEER el B E T Y AINPEESE - SEEE
FERYIELZ > ZFIRILRE LV PR P MR e o B0 % PR IR 2 5 35 - UhAE
ANEHIARE > PR AN S > NE T RERREOEN g | MEHOUHE AR
s > PR RER A B RO S s R LR 2~ -

FESEB - YA R (R e L SR (B A I PAPRRE R L - B R
SSALTARIHIE - ZRIM -~ ALAE 7] RE RS 1 PR A BRSO S am 2
LhAE » SRR S P AR A A5 (E R AR R » [RIRFAE e 758 = N Sam B HEVRE -
FITEE A AT Sam H B > (EREDIRIRE AL 5iEs » 280 > EriRh(E+
LU i B H{F RO - TR n) 5 R e e A\ S i U5 1 Az (T 28R
o IEE A PR S 1A s E RS [SR I HUEZE > FEERE -

FERS R TR RO PRt N B0 A Z R HRE AL J5 2 By A AR SN EX R
i RAE R PR TR AR - JOSRAEARS TRV R B Slepey S
MR - RIS N GEBOHE 2R - 1 S Bl ps I e A #12€ 2RI AHD
THIIEDL » PR FE e (FRItRE R - IR RE RO F G ET B A T Rl
RN ZEEEET HEBCHEREREN TR R AR (E SR
BB T > ARURER IR SUKIgIRTT - #0652 > EiRi{ER A ETE
AUPES T » RN (TR RO R 2R R T T RsEME ) SRR
(TR RS TRy I RE - U IR PRaE - A g S AR SR ENF i B
RUHK - REfleRENFmtL A gk | it -

Sy > R EZ AR Ry TG HAERE T HYARRE BRI - 40
[ ARG S " PRI FR R SRS T > TREEAE G — (R RS A L P A
(275 R (s 2 R AR AT (AR - 27 ) S )5 (R A SR LR P A
TREHIMHUE - AR BB AR IR G H B R R A T 22 TR > HIRE sk
SEN VG N LR R AEAE DU S DL B RAE R E AR S - B BAURIN - & SEErifF
WA P e B B > i A] AE(E P AR B H AR AU REATE IS TR (4 - 5

2™ gypra note 103, at 493-494.
22 gypra note 103, at 494.
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PRy e S A 0 2 S5 R BN S 7 AR Pre s B RS - HAW RS B
EERIAE > HE > FHEREONER PR LAVREE - Al RE S BRI Ak
LUE S E HIE RURHFEE > ST AR AT T

B FENSwE HERRE YRR

SFEET R AR PREE N ERIRTRAY T R34 RE - 7€ 2006 SERGEEs(LIE L
JRFE T ] DS AIEL SR s o f T e pa it N KR B NEIRIIER] - JABeR
AR S B A AR A IR PR s [FI8F - = 5 H AV DU
DL RleRy A 1A HYBEEE - (RIBRGIRO5TE NI (E HHY > ATLUCRIE (5 1E AR K HY
eI S R o AERE > B[R ST [EIRYPREE PR - ZAEBIONE 5 H
AR U IR - LA ST A5 /B = ai B ER IR (70 4

F—H [SHEER I ESmEBRZ %

2006 -3 B PR (R IBIE% - IEZURF TR i S A BT E B E 2
RHEH T AR ZAnAbe R A IR R MR e = B R Rt
HIBUEE - B B ER T E TR A AUETE R W88 = s tm B AV IRIE - BT
PR B BT AR AT S 1 P ] PR R Bt s S U Rt —BRYG 1 Ryt
s i R IR B OG> R BSOS s R N LB IR AR f—
FLHE » FTEAE Ry T B 22 TR A AR B R TR I K = am B
Hhg i A 2Ry IR I i = Em B YDA 2R A PR f R A — R %

SRR S H HIRERSK SEERE N R AAS EREREAS
—EIEZEMT » RREES —WERCSORE: " g A EHIERH S5 - #rik
HH A RNIEEG S RBURRCEER 2 A - 2 IR - EEEEARE
ANERFE H Hi(freedom of expression)iy £ N - HEIBEF R AR G For » &
B B A OB {E S AL B AR I A Z IRAI R R M ERE E hrv%

78 x50 F 7o
2% Amendments to the Constitution of the United States of American ,Amendment I “Congress shall
make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble,
and to petition the government for a redress of grievances.”
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SRS = A LAFIBIRERE - (RIEZEAEER] NI ERIS#EZ T - B
IR U 5 ] E EL A CR IR I R BT

E2% Rebecca Tushnet & 5 am=2(FiE [ &3 H ) B S5 H B2 B &R %
TEEE > Z a3 E HIVZ OB HIE N CREEDE S i N2 BUN RS 2 BB > s
TEfRPER 200 - a3 2 BIER R EERA S wm B > St gatem
12 EH A WHEEN - R S AR B AEE SR &M 24
PR =5 E HAVAS Y - B BELERTARESSMER R R A BIEA -
EUAEHAERY (transformative) B - AT &HA[ER » (HEEERAE  BE
HIEF 2 AR DL PRE R T S5 E > & /APt NSRBI - i 4R TGRS -
N EimE ERE Y R RZEREEEAFRE SR FENRTIS
= E SRR N KR -

ASLHE Rebecca Tushnet fyEFam 7] DIHYHY » 1 E AR RE<RER & TR EE /2 5
VR RS am E FREY T 20 (ED LR S EE R AT Y SR SR IH A il Re i A i or
e NRAVEEHE - 52 AR SmE B EZ 2 2ARPTY R E S A
ZPR - EH S E Y RERE IS (FEAFTRUEHT NS - BILRA S & (FE
BT Eany S BRGE A » (19 R] E5R5S s E LA TS (R \RYRER - ISk rI&Sem e
PR (F Pt 5 P - AESS BRI 0D (A T & F R (R PRa S am B VAR
[ R R BB IAR RS S ER I AYSOE - BEHEENEZEE
R BEA AT LA R AL - A A o R B A EA | —F 2 | 2 N S 2
AR R TS EERBE - MREE T = amH FHEYP

TERGHE( /EFCE 220 L.L. Bean, Inc. v. Drake Publishers, Inc.?’8dt » 55—
AP DT s G S AR ZS A TSI HE S R E
ST (B PRERE A = U)K ) (55 E 2N B Ry e RV 52 - Py
BRIE(HE » 2B BIRHVr R (FE e R A& B E e (E 2
FERR PN e S b FE ol Sl S A SR - fE 18 SR N AR LR My 4=V E 4
IEEEEIER T, TRARBERAH®ELEGIES - AHETENREF]
R E AR AR - 20

EF RS AR Prestonettes, Inc. v. Coty®®02 ri 25 T S e A &

BT FREELHE T = 24 B DK 2007 £ 0 F 190
2% Rebecca Tushnet, Copy This Essay: How Fair Use Doctrine Harms Free Speech and How
Copying Serves It, 114 Yale L.J. 535, 542(2004).
277
Id.
8 | L. Bean, Inc. v. Drake Publishers, Inc., 811 F.2d 26 (1st Cir. 1987).
279
Id.
%80 prestonettes, Inc., v. Coty, 264 U.S. 359(1924).
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%2 Supra note 42 , at §24:16.
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£ Lighthawk, the Envtl. Air Force v. Robertson®®Z£tf1 » Smokey Bear 4%
FEEEHIAMAK BT - RS RN S (RIE 28) - IIBHERAS
EEBNERNE - —{E% 5 " Lighthawk, the Environmental Air Force | £y
R (RERE B T R B E S A S A AR R SR (T T —(E R
ESEE) > RS AYIE oLz Smokey Bear HYE 4 - HEB% A —HEE 0 T HE—$
X5 T Sayitain'tso - Smokey. | #EHITT R fRER AN BRI (E -

This’shameful waste
WEAKENS AMERICA !

A %N

Remember—Only you can

PREVENT THE MADNESS! SMOKEY BEARZSG(@ 28)

SEFM S = R A FERE LA Lighthawk - BE1 IEERAESRA -
EVR B RS R RS B | RS BT BRI = (A B S —
feEE R E A s PR ™™ 5 R T BOA S s PR e i
B BT REISIEE o RIEBUNAEIR S ABIRIIFRS S AR AAETE - 2
HI s R (ERE SR S A R e s (e Er e S -

[EIEEHTAE American Family Life Ins. Co. v. Hagan®2e s » #45 Timothy Hagan
AGEEE N E R Z NN EEEA > SRS F R E Y& Robert Taft » i &
EEBRFE NS0k E](American Family Life Insurance Company) » &5 A E(w
b A EI T ES o SRR N — E E E e = O S aE)
Z31% - DILnry SR A 5] 4 is =R 4EE T AFLAC! | -

%5 | _ighthawk v. Robertson, 812 F. Supp. 1095, 1099 (W.D. Wash. 1993).
%86 available at:
http://www.scientificamerican.com/blog/post.cfm?id=happy-65th-birthday-smokey-bear--ho-2009-0
7-24; http://www.mtmultipleuse.org/fire/smokey_bear_poster.htm (last visited :2015/6/16).
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TERVEMRRT - s MR - T TEBEE TER R » — (s R Py % R
ZE > EREERERENEERE ) BEY B EEAR AR
W Z HImSaR, » DH B S T e e e A 07 1 F B IR P AR AN (5] » A ASROHE &Y
R R o NP LV HE AR BUSHONEE R AR < JE Y A AE
R -

(=) A HIFEE (Similarity of the Marks)

— G PR R ME 2 (e - R A DS A s A e R R R R PRV AE 2R - 28T > A
MATERIARE > i 5 IR P AR e o B e SR AR (AR » 5 AU
{5 1E PR R SR P A R P G RE AR TR A B B A 4EHI B T - Wl
N EIRGEE G ERIRSR < (E[EI0F > —(EREDRYRSEE (5 1E - e AR (F A R
R [E] - BAZEF - i ERE KRR R A S E A DU ek
Y

(=) BT JELIRIFERE (Proximity of the Products)

FIER R o AR R b AT Ay NEL - ThRE(facility) & 35 & B ay =i
DAEEER? - 22 e Rt R, (5 {E AT 1% H pe s A e S NER_E R ThAE EBESARIE » T
HETE - LV VEme AR SNEEE - BEAEESE B IFER4E
UhREHEE 5 tH Y Y E L R A S E S E B YR EIRE
J7TH 0 LV 2 s imi e AERE T TEA LV R IRE S MRS iE LR A EEEY)
F SRS TR > o AR Bk S I DARTAL - W A SRR UM R

=y

() B R e o S IR R SR i e P R B HVAE RS
(Quality of Defendant’s Product and Sophistication of Buyers )
AEELEERSVEN  HEEGRAE TR ZE U E R G E
HIE A S SRR » LV Be A HEEEAGIREE SRS

™ O

D

28 %5 ()REF B A S BHE (5 BT fp i 1 (3)3 B R T &K IRIER
MU PRIt R () R E B R R A RITAG)ES Y R 2 dp i ;
6yt 2 i, W ¢ ()% % an it

1 Supra note 132, at 261.

2 fper515 F 116 -

#3 Supra note 132, at 263.
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RS MU S R L B A B R B AR A SRR ke

(£) BREEEFAZEENEE (Bad Faith on Part of Defendants)

AR Ry EEW S IR UE BRI R ERIE I TR (HEE T B
RSP B R B BB - A PR (i (ER H AR Ry T R EHY R -
RN - R s R T REIRER. - JHEE SR H et IO » SR B
HEAETSN T EEE -

() B REFEIEE (Evidence of Actual Confusion)

TEBTRE R T AR A E AR ZRRER NG H B R A B RASE
HUFRHL - HE A RN E E—IHE AR AR THVRSIRIME. - A » AR
By LV FEEpf rh g K MBI E SIS 10 TS Bt B E/E 2 EAY LV K76
MREMEEE - > BUEN T BFE &R B0 e e s po N e BB R A S
% -

(t) REELFRE SRR REME

(Likelihood that Prior Owner will Bridge the Gap Between the Products)

i P 5 7 TR e AR R B B S AR R TS RIS B iSO B AR
HiREe L R AR AR an R R RN P S EE e SRAYF T BT - RIS EE A
DABAERR & 75 HE R R [E] » 2B A AR AR © Al R LV 8B EUR
HREEE A oI A5 - SR AR S g -

= ~ Haute Diggity Dog ;2 SRR IE

TER R EAR RN B B RE iR I N B a0 A R i 15
B TR R AL o SR AR oy M EPS B > 25— HIETE R E_R AT a &
HIHER , VBRSSO TG SN K2 B
I RS o RGN ASE B AT > BIDAT AR R (LB 1A
§1125(c)(2)(B)FTy1EE 2 R Z (T IR 0T » BRI R B ik
R TR ERRE N bt A A ek B R i e o AR R R S
TS HE - ST LRI PR BRI Al
(—) BB ER LB IEATRY T &3ER | ¢

R R BB AT BREY | = EmiEEe TRl B8 7T 4

¥4 Jezr 5] .

¥> gypra note 339.

#8 Supra note 132, at 263.

W kg0 R R BN A % 1R 2 81125(C)(Q)(B) Y £ T A F1E 1) B it AL R
DF ez Lz i amud B NF LFHIFEEA I B F B €1 pERE
HF L RERT AR PRI ALET LR RAAME 6 PRTTHAL T
ek s PEARFERZY 238 1Y 125F L EmET 5 A8 335247}
EFRRHESSESCEL B NERFIE A RAPTF S RBE > P35l T 1220
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BREEAT )~ TR R ) e TIPSR GE A L - Hrp o TEEER R T
EhlfEs e ) R RO E ) ROty o B LA S B ) (F R AR - L HPE R
ERANSEEZEBE A A ZEREEE 5 E CHR iR B AR - 5 2
AMHRH L ERAIEE F— AR BRI AGE A > A At i SR GER Je BB HAvE -
e AR VR AR [ 9B — R AR P ) PR FEE S B P - DARRE oy i P S A R P ()
TEANEZ A2 ©

RZE FIRERE Ry - Haute Diggity Dog {# /] Chewy Vuitton ~ CV ZEAEEERY
1Thy  HERBRTENE » 28I st A e~ B A iR 2 R - B
ARV A - R AR TS H ) 2 & - S s HIRgiEE
FATT R BfE 2R RIS A » {E Pl F 2R A B dE e p it S IR SR 2 15t » R AT
& G ) (SRR = 2 MR AR » A s Y TR T A T RE RS R s

ik -
() BEHRE R AR R TR

(A)Haute Diggity Dog 2 &R RE(Blurring)

JEREAE1125(c)(2)(B) /N ZE R M Sy R AR (5 1F 17 /2 S e TR # | (Blurring) -
Sy RlRy T (1) PEtEE R ATRAVELRE > (2) RIS REA Bifs KEUSHY
s IMHEAR L 5 (3) FIAARGIERER S Hpa (e S B E (L ML EIRESE 5 (4) H0
AT 155 BN aRas iR e S (5) REHE S & ARG N EHENEE (6) H
ESE0}-CE A e

EbeEL - AN (2) ~ (@)~ (4) HEEAIMS ZAY > B FEELY 6
PR A RIS H SRR EGITE o MRS (1) - AL R - e FrafaEsn
B LV A —EARE A DAESE (BRI H R RIS aE U5 (F SR L FR Y T
B o R DAE MRS it (5 1 F e AL IR P A7 EL it e A AT - B2 22(5) S (6)
oy AR Ry DR A MEZASUS L O M P R R P AR Y 24 - (B 1
G [RIRF R SE Y (B SR S KM & A TR AR G (R AR A [E] - e 2 £
— AP ZE PR R T AT A A A A AR A am © 280
TEBREIE PRy ZE A T R PR R4S B 07 A ZIT B B YRR - {E]E]
PR A2 (8 2 LB R AR R A ] - $86S DA E - TABGEE gy Haute
Diggity Dog HYRAR {5 EILAARAM LV Ptz sl ik -

(B) Haute Diggity Dog &&#& 18 (tarnishment)
EBEINER Ry Haute Diggity Dog HYTT Ry A SRR S R HYIEGEE - BfaAth

#8 Supra note 132, at 267.
9 Supra note 132, at 267.
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LV 5 Haute Diggity Dog F Y Chewy Vuiton {EF&{ESE > i H FTREEET B
B EmEA Gk - EETEECEABOMAYENL T - ATREE EA TR
Chewy Vuiton FYAEFEHIEEER 2 LV BYRSE &0 FHEMNREER LV /RS2 - ZRif LV
WA FE A BERE IS SO H 5 TABERR R S (8 I P AR S R G i R s o
SRR U LV B BRI 37 SABER TR -

™ [ % 72 B2 & Louis Vuitton v. Haute Diggity % ® #3547 ¥ % 2 eng 127542 (8 36)

[ﬁ“—&ﬁ%%ﬁﬁ%#miaﬁ%ﬁ }

[ e TR R L iRl }

[ R E

[ € n R 2 2

R R R

i~ f T A 2]

PR

(&

h
A

-

f’r-‘ﬁ p iR

BIH RBEUA ERRE DEARSEZEIZ

%0 gypra note 132, at 268-269.
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HlgnieE

LSRR e e N e R E S LN 4= U e el
PRI - LR B AR BB EAVIEIL T - B A s bR SE R S S e 15
TEER = 3 5 RSO 2SI © EUAS ST DU R EFREUSAR IO A e i R - e
(TR RREHIE - EFFERIPRREATIRE b - BB AR (I (F TR A sl Z AT
FIETEEME 4 - BEPRER T (FRIETTR G AE R ARAY B AT RE | > 281 > TERRTERY
FIR A B30 - IR R O (S R R A HEE T » (RS RAIE L1
MNAE TS AT\ HYRTEA I R BRS - o fiess - DEE =R RIS MERR(E  TABERY
(B2 S PR {F BRI A A i e R RHE - 1T 7 R R R FH Y
SR IR DR R TE Ay dn B B R Ly R AIE - BIATAREE R
SRR R BLE R TEAR AR AR — 2 BB B AR Ry R RN
LA SHLEE 2 N B R ARk 5 LS A A5 5 2 B e >

PR GE TR F el Z R A B 25 AR 7RI > BT Louis
WVuitton v. Haute Diggity Dog H Rt E Y “Pizzeria Uno” & B R AVEEEESS » 1575
AESTEISAE » DU BB A it (2 AR AR Il |

Bk TEEARERE

B TG AT A 1979 4F 27 Dallas Cowboys Cheerleaders —Z=>>* (g T I 4
BUEmEARRK ) (no alternative avenues of communication) 22 Z& & F2E4E » JEBERE fy:
" REE R R E M ARG DL E Wﬁzﬁ’ﬂu%éﬁﬁéﬁf&ﬁﬁﬁbﬁ%@
JERAYE Em » RILERT 2E R Y N2 A BE S S A B R —RAVFE
e T RERHARY TR DLE %JE’@F%P’%EVEH EHVRESREL A B E AN
PRI

£ Mutual of Omaha Ins. Co. v. Novak®™> 28 » JERsT Fs g ST B i 2 4

3!
3!

al

! Supra note 311.

Surgical Supply Serv., Inc. v. Adler, 321 F.2d 536, 539 (3d Cir. 1963) > & % ¥ $}i8 ¥ F3n2 5
B AR p i PI[GR X et 2R 1 |(probability of confusion) ; James Burrough, Ltd. v. Sign of
Beefeater, Inc., 540 F.2d 266,277-279 (7th Cir. 1976) » & % ® 2 A &8 S 8w 7 15%2
ngi/ m'ilqib}:’fg 'j?’}"mef?_fiZ" °

Supra note 311.

Dallas Cowboys Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604 F.2d 200 (2d Cir. 1979).

® Mutual of Omaha Ins. Co. v. Novak, 836 F.2d 397 (8th Cir. 1987). & % 5 &% 27 » H &84

Boge & A Eﬁ&ﬁﬁ%‘]”ﬁ”Muﬂlal of Omaha”{="Mutual of Omaha’s Wild Kingdom” 1= F 2 & @ = »

A4 Novak » 1983 & @ % — BTt 2 pk FFikidd ¥ Faus %%FmH-r A “?

%22 ”Mutant of Omaha” &1~ F %2 & @ = » 2 #-pL 35 “Nuclear Holocaust Insurance” 2.
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s e P13

FHIERRSCRIE BT RS v DRI ERE TR S E - BEEE
RSP EEfE - JARE By T B A H M E 7 A n SRS - RS E
R B RS R E— B B S E ™ - | 5 [FEIREAYLE Elvis
Presley Enters., Inc. v. Capece®™’—2& » &5 FL#CEERHERNM )7 5 R - 20 Rt
E A HoA T kg Ry Uy =X o] DA 1960 FEAHYRSR - A AR EERA
YIRETEREE - E 2 » #E S TR AT ER RN EMEIE A K > RIIE - &
bt SRR R B RS 2 B HIET L 28 A S N5 DAREAE G R By p = i 2
EE’I (358 o

FERERRAE T PRI E R Rt S R L VA E — 53 ? e ie i Al BL
BT FURFERIE I (ERTEEE 2 7 Rk 5 ERIEEAE  PIaE 1L 5R
MR ~ BERF W FREE S DA R A i 7 A SRR
TEZEZ% - AR R | i AT 5L PIEH - a2
RELRA gz PR FEAE AU LILARAS 2 it - AR HE B a A BT pe ey
B FHRENMEUEE « NI #22 G IR LR iR MER 2 H B AR N A A > 2%
HptR 5 E 217 Rt A G AR e R Same U ER ) S 2 FER 2R |
AT T T T, SEERY G DA AERE N T — 5 Y
PR 2260, 7 o RO E{H IR AR B &R A SRR g ShEA H
filLfy2REE 7 T IR E AR PR I TE

A > T R IR TR, AYAIERR AR AR Sim B i Reg - 825
AN Z REEER - N R 28 PR AN Samc 2 40 A LB R E0 BEAREFTE IR
ARERA —E M - FF 2 TALT IR G S s 22 T BRI e R (o A AR - 5
T LAPIERE 1 R PRI AR I - RIS HERZ R AL AR T HRRA R B ITIRE B 7 S5m H
FYRER] - TEEREIILIRAEAE Z 61k - mep)fFRK Dallas Cowboys Cheerleaders H[77 ~
{(EA i AR IR MU 55 2 AGEDARE » tAEMEREF1% o X Rogers v.

; . 360 S b o 2 o N
Grimaldi *rft o E{THERN Topl REE - FER R TR URIEREE ) AUEEREE
F-HE A Tohirts FRr & e R TERAL I e - kAF & L EE

F oz o B2 R RATINE 2 ¥ 32(1)6E « ¥ 43(a)iE « N R W H R 23 o E R
AN RAF R AEFE KL PP RS R LTRSS 0 AL R Y 08 R L e
Fob o mREARA DR G A A M N BRI R0 FlA A R AT ek A £

=

o

%0 |d, at 402.

%7 Supranote 377. A4 Y - FRE 0 L £ 1960 E KR H R EOR 0 AN B
Wredigh o AFHE P I 0 1960 £ A R grise #ren g % (Las Vegas lounge
scene) > @ FlAzdEG WL LF OF AR A LA b 0 BEAF RS A L5 0 B 2 E R
Ao 2 P o

%8 Supra note 337, at 200.

W E WA PRLRER TG PR PR S 2 EF A L% 0 2014
&5 F 111

%0 Rogers v. Grimaldi, 875 F.2d 994, 999 (2d Cir. 1989).
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Ry BRI R AER - R R DRI R A RO - ik T
UBBIRIE ) AUREEIRAE > WIS B iR (i =R AR SR G LR -

FZK  [Rogers SEHHIEE

"Rogers SEEAES | 0 ZORAE H HFREN A LA S KN B RSB E BN A
N Z5HF - PR A ECRFE— EREERAEE MG e ' a
BERER - LR R FURBEN A A KN —V] i R EN S FETE R
ARG AZ R IR 2 o 25 B 25 — 200 FERAREAE 1989 4F Rogers v. Grimaldi
J% Cliffs Notes F135#2HiE —IRRIRI{E 2 ~FEDAES » BRFbEs LA EamARet
£ 2002 [y Mattel Inc. v. MAC Record Inc.ZEN LS [FE - it a2 AE0% - g
THTER REEFE GBS SUEig S a8 Siwmk 2B B A B EAR
EAZ NI 0 A HEHREE A i B2 AR AT - EERIE
INFORE 2N T B i R B - A 1 ot S e 5% o TR BT
Fo by AL IEREEL H H R AR AR BRI SR THENE ) 5y o
MM EE —ENRS » BERIERE R A—E T A58 o & i 2 25
ZENF - BRI i H HIVE ARG IR AS A « KZ » GRS e
RIS A B E B ENEER (E A R EZINA G RN AR R 28E
FFIZE> o

BEA et IR AN > TRl 2 BIELA ARG ARGE e H ° B850 » Rogers P
ek - E R e Bl E e AV — TR J70%  MERECR T K REVENES
FIRAEE » U FIG 4 7 i TR 1Y 2 HE RISl = (L ARE I I A e
S Ry g - BUEE I EE M (e i N BUEATTY B S B R & - HEBHEE
AR - RIPE 26 B IR i esb Rl o Pt el B PR > SRR S o
FHOREER TP T3 -

A ARy U OB BB R Z dn HHVIBZ (RS - a2 B B IEFUR
EERTE Y B HlEEE A R ) R A S B R R E e - fEER
A AR B | BT IEAE (ol P R (5 (R R MR A B IR U E IE - 1
Rogers P HIGUAEE SRR 2 EHBT R % 8= 0m E R
B - A DR AR E (IR LA E B h 056 8 i A a2 888 - AR

%L 1d. at 999.
%2 p2xr 51, F 111 -
%3 Supra note 138, at 1034.
%4 |2r 299 F 24 -
%5 Ppratheepan Gulasekaram,. Policing the Border Between Trademarks and Free Speech: Protecting
Unauthorized Trademark Use in Expressive Works, 80 WASH. L. REV. 887,924 (2005).
%6 Sypra note 138, at 1035.
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NEBZREZ G WEEEA R ZRAEN B SIHERNS 8 > (1A HET
PR E R S R RO R A At < B B MR I 22 [ - HIETIE e A St - S
N R 7 3 R A0 E A Rl (=A™

F=7k " Polariod EZE5HTIRAN

SEBHEE RS AREAE 1961 42 Polariod 2% ch@a%EH T B HIBT R ARRER
AVEER T ()R ERATsRE © (QREIEAVT ML - Q)RaAVALIRER © (HIERTRE
EATE AR ERFEE - Q)VEFEORE © (O)PESE R ER - (N E
oA - (B)EE AHRETRRGNVE - | o IINARIRRE B R TR ERESH
FITE R TTHE » SAREME 2 HIE S RERS (T R A S R — e A B ﬁlllﬁt
f@fiﬂﬁxi[ﬁmﬁ?ﬂﬁ%’%:ﬁ WA TEEE R R - BT 2 AR SR - |

HYRNBEAE LD .

Polariod ZEZR /I HTHERE » oRips R (FRIR A TEE A A\ B0 A sR g v I
Hep BV TS5BS 2 o WAAE(LHYZEM | Polariod | 228 T2
FEtmbass— ([ E XS BRI R E MR RS2 BE R iR (FSEE
BB ZF R R4 | Polariod ; SEERIATE o LEGFUBEI AR IS T ILE
1T S0 BT R PR (1T o (R B R B P GR ) AR B A A7 7702
A SGRFREERE g E AL A R IE R AL R EEA P sl B A R ey ml (R
M EEBEMTEREIRGE B a0 BURNEEENEAIATE T AR
St R AT PRI o DUR B AR R 48400 b

—  REERIRE

FEESTPAIR R E T > AT5RE8 ~ SRS Z R o m BE S [RLRIARR RO HY AR
s o 2RI > TR ARG (R GI o » 25 IR P sEom 8 A ~ A 25 ASUaRIRs - JHEE
A S I VE PR R P A R R s R A e (R 28 AR A R R 6k
— {5 A R4 RO B IR R AR N E - 7 W
FERETRTEREDL - PIRAUE RS (IR 2 O P HVENR AR - JHEH
ARG PR AR A TEHRAER 2 B > (e A RERORE EREE. -

= EEEREOE
FERER G ERY RG> MR PRAAT (A FT A Y - BEIE R ps iR i {E 2 ek

%7 Supra note 138, at 1035.
%8 Polaroid Corp. v. Polarad Electronics Corp., 287 F.2d 492, 495 (2d Cir.1961)
369

Id. at 495.
$70 Supra note 138, at 1033.
1 Sypra note 138, at 1032.
%72 Supra note 132, at 261.
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FITLE - PR TERIRE AL ST > 25 PO E A IR - (R i A 2T
(AR R R B R R (15 1 P AR i P A A A Wil - 15 7B AR R = i B 1 H
(%" o B — R R ZE 0 RAT U 5 SRR 34T - (EAE R
TH1E PRI LRI - B RIS AR O TR YRF M R B A O SR R ARG EE A R [
RIIEAY R - DIBRH LR A N R SRRl T - A AE
BR DA AR (DR P2 v B ik L P AR R M R X » T 00 2B [ R 2 e A (DM e B
PR UL LB R 0 P 2 A B T RA ATRE T -

1]

R B AR B ] Z AT {DE S
RGP R R BB AT IR SRS - FER RS R AR
AR S N2 B (R Z M P BN R s RV AR > Bl S IR ] 2 AT (B
FERm H A ERRCR AT REATRREE - S a7 ] SFske Y[R — PR B AT = - B
R & H P AR 1R A\ P R 2BV R - O 1 R AR A i B S R A [RIAY P B
TR - IREEN & A T (7 (E s A RU R & 52 - R B A A 1RRHY AT REST Y
IR PSRRI ZGE - SRR (B RRE R i P A S

7E Cliffs Notes, Inc. v. Bantam Doubleday Dell Publ'g Group®"*—% » #{E A5
FES E RS o R 5 2 AT AR EE SRR - (R AR R e a1 $8 B U7 AN T 2B
an SR A RATEL - J5UES Cliff’s Notes {ARiiilt— £ 51 SR EEE TS Fe AV HH AR
o AR R ETENG « BRREERE R M S PR E - Ll
JF 5447 Cliffs Notes. S8 S LAz Spy Notes < SR AmTfEHI R St & s
& BEIR B DA IS Ry HL S B I (EU RS A e B R T L o S AR [
H T P R T (LB R SRR A amg o 70

a2 ERREIIE S P hn sl Z AT IR s » A G E U &
SRR © BRI PRI ERIAVE > SRR Y A M R i AR A A &
S 5 7 AHFIEISRE B BRI A T E TR ERYRGE - FEHR
PR {EIRF ST B G ORI A s mp R

M. HEREE

FRSRBUARGE S R A HIR T - A SRR B A 1 e U5 Rk o EE IS (822
2 BRI R R AR F Z AR » R E I N RSUE B R A A L2
SEE AN PR R e » N R BRI A IR BV B i
it & S PR BT B RS 2 PR DL 2 SN S T (RS S i E 2
N EEAEEERERE BRI E R - R E iR i AR

% Supra note 42, at §31:153.
7% Anheuser-Busch, Inc. v. LL Wings, Inc., 962 F.2d 316, 319 (4th Cir. 1992).
> gypra note 103.
%% Supra note 103, at 494.
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(FER R RN AEEERE RS MATAEI S T RIS » S pgfe
(FENE B RS RERENERE -

Anheuser-Busch, Inc. v. L & L Wings, Inc.Z&tf » JEBENE R #E & T E [EE
IR TR T MY = ZERAVENRITRE R A T EF - {H U RE R T
By DEREHEENER . SAAEENEERESS N gl srEiEEE - &
& EFEFRERNIEFTM - | BEWERRES - SRITPERFTA EEMER
Ef I FERE I - fE— MR RE R - B BRI E e E A
R HEE BB N A EAHEENE N N AR - HiE[E%
A B EEEE - R0 E R R 2 FIRE RN A Z E AR E
°

I~ R ERE AR A

AR S A AR TSI RE A & fE = B Ao sr e A JE > S ZIR2%
T o TR GRS RE ZE R SRR ERE X K RS M A K S5 (F SO A T 355
g INEIR A B HAERREEE A S g & s w1
2 R o FERSIEG (ERYZR RO - Rl F AN £20Y Y NMERFHE S TS
BRI E R T AU R P e N\ I st ey H Y » S5 o £ B A
Z Pt s AR S A [R] A SR R R R AR U5 16 > RS sl R sl IR e e AR T
S ATRENE -

INASLLL By BB (28 2 LA A S > [EAIETSE Y B 2 DI K T
S SEIY (S SRR BN ENFE Ay KA1 SRS Rl HARESH AR & Bk ETE
(S~ JRE -~ (BB HIE - SR - AETRSE » R SRR R A
SRR S BT R TR & - 7 Guceci Shops, Inc. v. R. H. Macy & Co.>"*—z »
{5 7 GuechiGoo Y R IR FRAGFESE L (SR A (51 Guect iR » JERial My
BN S P AR E TR AR R BRIV ESE - (HARI A T RESH
Gucci TJHE S oA o PR AN R 4 sh - SRR PR 2 T

N~ BERERZEE

R E A JHE B RS SN E RS A E R S R
RER Y B E TR RN M S R SRR AR R A TR A4 2,
FILG S - SEAETNRAT SEEEN RS S B EREA LRI -
B2 R UHMRN R AEHGE R A EECRF Y - REIE LB R

7 Supra note 132,at 263.
%78 Richard Stim, Patent, Copyright & Trademark : An Intellectual Property Desk Reference 458
(2012).

% Gucci Shops, Inc. v. R. H. Macy & Co., 446 F. Supp. 838 (S.D.N.Y. 1977).
380

Id. at 838.
%! Supra note 133,at 736.
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e VEE R  RRE B A EIR R S RCRA RN HET - RN EE
MRS AAERAT Ry S HUAE IR AR N HUB g e e -

B G BB R EFAEE HESAALR - BB H R AT TR
G BIE TSRO F R G R SR RS R - B A B R E A
BT A GREVAGEREIEE - BN RRAES - BE(ERE B EEERI RS
DIGE ST - A AN N REHEENREE LS - EREHEEAIZEH
FOERRHYRL ] - AR Z REREF R ESAVIEN - JERTA R AT R A HIEr - %
EVIEROS BB e 2 BIE LR SWEUNEERFDEIA LA
b EEIEHE - & RIERUE FTse e A IRIAAEE R ©

£ Coca-Cola Co. v. Gemini Rising, Inc.¥49Z 4 » wa W EEER » DL
Coco-Cola HYBE Ry (i {E ¥ B2 5% 1 "Enjoy Cocaine” Vg% - S 71IHE: 7 5ty
Coco-Cola & Enjoy Cocaine”;FRAVEAE A - 21 &4X# Coco-Cola AYZE T
BETR AN R A5 T YRR sta8 By Coco-Cola FTSufE>S s ke
P E MR B A EAME A E D E R 2
EREROR A RS o 1 208 T EIE LOHEEIIRR » B LR RS EE A
SRERHIR ZE AR RS R RYHAL -

t - WEEmER ZmE

GBI EE R T RIS T B an SR iy 2 o E R SR e i
AVESH > DUERRTHE R SRR F > R e 5 [REIF 8
AR R ol M e A A ()7 1R sy o] DA—7 Tk f 2 SR P AR £ =
ST S A] LU HE R ST W B Rl A [F] © 75 i sk B AR AT 38 A A 15 A
JHEEHRE SRE0 5 A W e I EAE SRR - M E B SR il 5
—HREE A TR & SO & A B ZAREE AT 5 | (B A A bt 1 P MER R %
b TRz BB S A AR ] - A LA T R R AR 1 - IR e IR SR
YR SRS 2 i B R R AR B SR e BRI ERAE BI04 Louis
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R BO9H NG Ry RiRe sh B EE -
N\~ HEEREEBRVE
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%2 Coca-Cola Co. v. Gemini Rising, Inc. 346 F. Supp.1183(E.D.N.Y. 1972)

%3 |d, at 1190-1193.

%4 B4 % Coca-Cola 2 7 » 42 Gemini Rising % %4 % & ¥ ML R4 coca-cola £ B F
B2 383K A 47 o B 1R F R 5 # = "Enjoy Cocaine” » 3142 & 7 i Ac R R4 2 L1
2R R LRORA AL DR RGP FRAFRL R PR FE O
FE I LR A B4 .

%> Supra note 132, at 260.
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Anheuser-Busch, Inc. v. Balducci Publications®®®—22 » %4 (i F§”Michelob Oily”

%6 Anthony A. Pearson, Commercial Trademark Parody, The Federal Trademark Dilution Act, And
The First Amendment, 32 VAL.U.L.REV.973,1012(1998).

%7 Supra note 133, at 737.

%8 Anheuser-Busch, Inc. v. Balducci Publications ,28 F.3d,769, 776 (8 th Cir.1994)

%9 1d. at 769 (8th Cir. 1994). » Anheuser-Busch £ - 78 Pl 7 - 42 &- BIVRF > JiR- 4
a4 B 3274 “Snicker” » fe B 4% & 7| % “Michelob Oily” g 1R 2 - B2 ¢ B4 4wk m¥v
€ e F| 7w J(OneTaste and You’ll Drink It Oily)eh3 $% » B £ + 0B % & 4% Michelob Dry
U AR I B B - 0F A U B ARG R R e A&Eagle ) 3o st J‘fs%ﬂ p Shell Oil &%
Trg AR MlChelOb Oily”h & & > v 4 +*“Michelob famlly L AR o
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PREERVREAR ~ SRS G EHC 0 B T DUREOR B e A B b 22 2 (2 HL T
s B BB ORI ER Rt o 2 B (E R RS E - 5 R (A
R T %ﬁ“%@%%ﬁgﬁwﬁww BESmEHARE
RAVED MFERZ = Rt G Ry &AM
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F—H BONERBEZFE MR

BN EB 73 AT B R B A EREUR ST YIS » (R B (E 2 AT
Ry AR EHYE R - HlET B R B E B AR e » TARERE Fy P
T RN OB R Al R R AT AR F T R 1R
Danone Z& AR RIS R {E R AR ER JR PSS 2 Fi A R AR s e e - deay ﬁ‘ﬁﬁ
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FEWT
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AND

Anheuser-Busch, Inc.57*¢ jF& &-( = B]) ; Anheuser-Busch, Inc.7 1%(* B])
Balducci Publications # T3 £ (+ B])
%0 Supra note 388, at 774-775.
¥1 Supra note 388, at 776.
%2 Supra note 211.
¥ Supra note 249.
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{RIREBIERRIRTE 258 5 (&I (1)ZE(Directive 89/104) KB SHREEEMAILS 9 {75
(1)%H ()X (EC Regulation 207/2009) —fpsiff= e ZHE » PRl A SR T
B iR PR AT A A ] A (DA PR A » A B[ P A e A A [] A (DA s e i s By
EROHEEHR A SR AR =R - SR AR OISR - LS A
R B W R AT R ER AR - B —REFR O T AR e ey
P o B AR AREE SR F R AL ARRE » 2RI » o RER P A A R P o AR
HIRER] > TABERE R MEAE P AR A% U DR i B P 25 BRI Y (R -

FEBEE] - A — & IS E R £RF A Uncle Mac - —RAEFERRATA

¥4 Supra note 52.
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=] > {1 Uncle Mac {E Ry H N B2 e - FHBYEE % S FBEEE B A 2 A B i

HUARBEFFE Uncle Mac R T BHLiF 2 REAEE FTT 5™ < iZAE 3R 5 SR A
B FAYHET - - AT EIRS RSERVENR - SRR (Virgin) s a2 iz

SRR ERANER  HIFE R SR E (Tata) (£ EESE B S AV RIS IR A
AR (LA EEA R > SRR AR A PR E S AR L2
PR BT -

PRI > H ATBCNE B AE Ry Rl Z FIRHT w8 Ry M 8 < e g e 1R TR A1
| (principe de spécialite) - #4522 - SRR ELLE IR R ESR  (BAERAR
wod BT TR R S s (e MR RV B Dl 2 P s s - HAT > (&
£ Ry Rk A b I FESE T ] DABS R RS [y e PR IR O AR & — 2 IR T
P 7 T DU 9 TR

PRICZAN » (EHE&T EEAHE R A RS AT D EE B Tl i e fme ol B 2
HYFZFE | (more than momentary and inconsequential) ; 7RI » IR S B 5 A S OrER
TENAVRER] » HEDHE A [ WHEHVE A RREE. (initial-interest confusion) i 7] LA
RTE BBAERIE S M E 2 BRI B A A T R A SRR R
Wl e S MBI ATHRAE 5 28I > DAL S AR Al A] ge e IR e e B s T e s
1R E SR PGREERE N BIRER o G PR E MR RE AL e LB [ P A R Y B > 75
AR S BOM &R ZRE L A BE SRS = E -

EF PR RO YRR > BWONARE(CIBU)BRH SR Rt Ry | 152 -
a0 MBS HE HIER DRI 2 RS S H TR R A L - FRIEEZ D -
e TR e IR E LGNS & NI RS2 AN PARE E » T2k = AR e 115 F
PR P S N RAAET PR Ry B OB B R N A e it I A B (5 s AR I A
bh 5 2 OB IR P e B 0 B TR S B A T - >°° ) (e e R
R DR ERR R IAR DL EE R R R A (8 2255 A B AU RIS
TERY HAYRHREEZERE © BEZR > FER TAHIUME A A E RSO & ER AR
BB B R R EIRYRERSS » sy TR A E [ 28 B A R AR L - 2RI A

%5 Supra note 311.

%% Supra note 311.

%7 21 183 > T 200 -

%% Supra note 311.

%99 ¢-342/97, Lloyd Schuhfabrik Meyer & Co. GmbH v. Klijsen Handel BV, Judgement of the Court of
June 1999, para.25“ In addition, the global appreciation of the likelihood of confusion must, as
regardsthe visual, aural or conceptual similarity of the marks in question, be based on theoverall
impression created by them, bearing in mind, in particular, their distinctiveand dominant
components. The wording of Article 5(1)(b) of the Directive — "...there exists a likelihood of
confusion on the part of the public ...“ — shows that theperception of marks in the mind of the
average consumer of the category of goodsor services in question plays a decisive role in the
global appreciation of thelikelihood of confusion. The average consumer normally perceives a
mark as awhole and does not proceed to analyse its various details”
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AIERIER » BOMAIRGEDE » TLEE B ErGENANS - BSHE mAEn
mEET PR S E R E AR eEER Y —  EASHEHOEA
TESHER N AT S A O B S bR — - BURE T
> AT R E RS S BT - M BRSO R — e o

BIONERE & RE R B ) A T ERR  FaERA B R
R — (R B EE& T A REay i E a5 B AR RS - SOEBLATR
SO AR > AR R8O B > HUNE B EwE M v S A E AT R RE A
TR R R T B0 R Ry o BN » SR BB el - s >
PR A& = B (R R A R R AR PR 2 Z P e BB AR AN G EE AR 2
B2 ABANEE AR O (F e iR R R AR R B BRI  (RE a8 el (A el 2 ) (4 I iy - (&
Gt oeeeR < B S e A] AR S SR L o

HEBNABE(E Sabél K CHHLR » SRIARRE 2 BLVE W B R
ﬁ{%ﬁ B B LRI PT IR ZRA S & (£ AT e B ZARRH Ay oA A= HL eS| A%
» BONARE S AL AP e 2 o S BRI aR 2 FIBTNE ™™ A T

0 Sypra note 52.

1 Sypra note 52.

02 Ate My Heart Inc v Mind Candy: Limited, Moshi Music Limited(lady goo goo), [2011] EWHC
2741 (Ch), para.50“However, confusion as to origin extends beyond simply mistaking the one
mark for the other. It also includes cases where the public wrongly believe that the goods or
services have their origin in the same enterprise or otherwise make a connection between the
proprietors of the sign applied for and those of the earlier mark and confuses them. ... This
connection must be in the nature of an economic link. ... So if the public believe that the goods or
services are under the control and licence of the proprietors of the earlier mark, that would seem to
be enough. ... Similarly it is objectionable if they believe the later mark is a sub-brand.”

193 Case C-251/95, Sabél BV v Puma AG, Rudolf Dassler Sport, Judgement of the Court of November
1997, para.22%...the likelihood of confusion 'depends on numerous elements and, in particular, on
the recognition of the trade mark on the market, of the association which can be made with the
used or registered sign, of the degree of similarity between the trade mark and the sign and
between the goods or services identified’. The likelihood of confusion must therefore be
appreciated globally, taking into account all factors relevant to the circumstances of the case.”

%04 Supra note 403, at para.51.

“(a) the likelihood of confusion must be appreciated globally, taking account of all relevant factors;

(b) the matter must be judged through the eyes of the average consumer of the goods or services in
question, who is deemed to be reasonably well informed and reasonably circumspect and
observant, but who rarely has the chance to make direct comparisons between marks and must
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(9) P anE RS HIAE DU R P AsE. 2 AR {ELEE AT AH ETEE/JQLBZ/EW%*“ME’J AR

(h) JREsERAYEL IS B S EEONE B RS A im sl e R HY
ERRHT

() BEAEAGER - 2 U B AR B R R AR e AR I ARG 1 he RS B RO R

() PR AT A K 2 SRR A At

(K) OHEEE R R EIEEAEUR ERYREEEME - ASEOE Y

£ Ate My Heart Inc v Mind Candy Limited, Moshi Music Limited Z&f » JE[7%
a0k Lady goo goo & Lady gaga 2 {i{EF5 €5 » goo goo %2 ([t 2009 FAf Al
H2k s HEER G EERFHYRITIT > bR 17 goo goo 1Y tayh » Banana Montana({/;

instead rely upon the imperfect picture of them-he has kept in his mind,-and whose attention varies
according to the category of goods or services in question;

(c) the average consumer normally perceives a mark as a whole and does not proceed to analyse its
various details;

(d) the visual, aural and conceptual similarities of the marks must normally be assessed by reference
to the overall impressions created by the marks bearing in mind their distinctive and dominant
components, but it is only when all other components of a complex mark are negligible that it is
permissible to make the comparison solely on the basis of the dominant elements;

(e) nevertheless, the overall impression conveyed to the public by a composite trade mark may, in
certain circumstances, be dominated by one or more of its components;

(f) and beyond the usual case, where the overall impression created by a mark depends heavily on the
dominant features of the mark, it is quite possible that in a particular (an element corresponding to
an earlier trade mark may retain an independent distinctive role in a composite mark, without
necessarily constituting a dominant element of that mark;

(9) a lesser degree of similarity between the goods or services may be offset by a greater degree of
similarity between the marks, and vice versa;

(h) there is a greater likelihood of confusion where the earlier mark has a highly distinctive character,
either per se or because of the use that has been made of it;

(i) mere association, in the strict sense that the later mark brings the earlier mark to mind, is not
sufficient;

(j) the reputation of a mark does not give grounds for presuming a likelihood of confusion simply
because of a likelihood of association in the strict sense; and

(k) if the association between the marks causes the public to wrongly believe that the respective goods
[or services] come from the same or economically-linked undertakings, there is a likelihood of
confusion. ”
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YEEE %4 Hannah Montana) &z Brocolli Spears({/5{EAf R 4E - £ &7 B Hr Britney Spears)
Fey et {E S I AR HIE « goo goo 3 (2 (4 i FE A2 B PG I B i 5% (Moshi
Monsters Game) & H » #EEI55 R i T k1] - BR{E A e E A & HIEECHY S8 -
SElee By goo goo By Lady gaga (i {E (40478 Fakiy*™ -

SLPEPEBR I Y i T B RS 6 3] 12 Bk 2 S EFTEET 2 58k #E5kH goo goo
1Y EL iR A DALE youtube HHEEE] » FEoRARPE ARSIV & - RIIEE#EE] goo goo H
HH AN SR i B i 1 PG BB ISR N R 1R 2% > st ¥F goo goo FYZEH I HE &
oy R W EFELE - 55— Rt E O IR EEE - 55— R B EREE S goo goo B
HHEN B o ARl By B A OB E & o] LUAZERY RS2 £ goo goo /2 Lady gaga
ZAG1E ¢ SRi:% > FIEERREET goo goo B Lady gaga JEIE o

TEREAE Rl B AR s R 20 By 9oo goo k2 gaga &l e @ is B2 Gl S th VA -
W 2 2 AR AHIEE B > H goo goo EEZA—FRda{E sk Tiss - (HEEZ HE R
1T > CHE ABLET > IEAUKIES Lady gaga A 45" - Lady gaga
TE(E B R i A T/ INEEER ) (E ot - i BN T BE B T0 & 0 (Bt il REEEUH
B & 305y 000 900 & gaga HY-RAHAN - fiam o= BEER I B E VI L an A E R TR
DATERER  an4h > BRI BRI Z R » 35 > 75 Lady gaga 1T youtube

%5 Supra note 403, at para43 “The Character was first created and launched (under and using the name
‘Lady Goo Goo”) within the Game 2 years ago, in late September 2009. The Character was one of
a number of new characters intended as parodies of particular music artists, whom we introduced
into a newly created area of the Game — the Underground Disco — accessible only to Members.
The other similar characters we introduced at this time included Banana Montana (a parody of
Hannah Montana) and Brocolli Spears (Britney Spears). Initially, these characters appeared on
album covers in the Underground Disco — each with an associated musical recording, which
Members could listen to by clicking on the relevant artist's name. In the case of the Character, her
associated music track (which has also been available within the Game since September 2009)
was called ‘Peppy-razzi’...” ; parad5“When the argument in this case began, | suggested to
counsel that it was obvious that Lady Goo Goo had been created as a parody of Lady Gaga, and
that is not disputed in the evidence to which I have already referred....”

%% Supra note 403, at para.54 “Looking at the matter globally and through the eyes of the two types of
average consumer that | have mentioned, it seems to me that there is a strongly arguable case that
young people playing the Game may make a clear connection between Lady Goo Goo and Lady
Gaga. That much is obvious from the quotations that | have read out from the blogs and the
postings on YouTube and on the Moshi Monsters website. Whilst it is clear that many of the
postings do not mention or make any reference to Lady Gaga, a substantial number of them do
make such a reference, and the connection is anyway obvious.” ; para.55. “It is less clear on the
evidence that such a connection would be made by older consumers, but there is still the
possibility that, whilst some would think that Lady Goo Goo was a pure parody or take-off, others
would think that she was connected with Lady Gaga...”

7 Supra note 403, at para56 “...because Lady Gaga has made her name and reputation in the field of
commercial popular music and that is the field in which Lady Goo Goo is now going.”
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“%8 Supra note 403, at para58 “ Also in this connection I have regard to the fact that the defendants
have themselves tagged their YouTube song with a number of tags, including as the very first one,
Lady Gaga. Thus, if one searches on the internet for Lady Gaga and, for example, monsters, one
gets the Moshi Dance Song. Again, whether or not that is deliberate, it is likely for those seeing it
to cause some confusion as to the connection between the Moshi Dance Song and Lady Gaga.”

“%% Supra note 403, at para.61“I have also to consider whether the defendants' strong contention that
there is no actual evidence of confusion at this stage is a matter which means that there could be
no likelihood of the tie-up being made. It seems to me that it cannot. Whilst it is true that the
claimants have been unable to point to any blog from an adult on YouTube showing expressly that
the tie-up has been made or indicating a complaint that Lady Gaga has gone into a form of music
which is undesirable or unattractive, it is not surprising — to me at least — that such a blog has
not yet been found. All that has happened thus far is that the Song has been put on YouTube as a
Moshi Monsters Song. That Moshi Monsters Song would no doubt attract mostly persons who
play the Moshi Monsters Game. It would be quite different, | think, if the Song were played on
widely-broadcast radio and television and became a hit song in the way that the defendants
obviously expect. | have little doubt that the uninterested but reasonably well-informed, average
consumer might well be confused as to whether this was a character adopted by Lady Gaga....”

19 Sypra note 52.

“1 Sypra note 249.

12 gypra note 233.
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416

F=61 BRIEZIERIL

David Nimmer 835038 " ZAERIIERAEEL feat (7 (FRIE—FRaR - /RN

3 Supra note 249.

“4 Supra note 249.

5 Supra note 52.

416 Supra note 403, at, para.44“... Assuming also that the use either causes detriment to the trade mark
owner or provides an advantage to the alleged infringer it is suggested that in most cases a defence
of satire or parody is unlikely to be viewed by the court with much sympathy.”
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7 David Nimmer once wrote: “the placement of the line between infringement and permissible

parody is one for exquisite contemplation” available at:
http://www.psw.ugent.be/Cms_global/uploads/publicaties/dv/O5recente_publicaties/FOXandParod
yactualised.sept2006.CPH.pdf( last visited :2015/6/19)
Bk hplEEan ey a0, FEMAR 7> 5 1468 > 2011 & 5 F 8-
M e gher s T 89
2 Je:x 1840 T 30-3L-
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FEEBF A LS TAE T SR R RN R E B BEA (R
YRR P A TR AR (F ) ERHSCRE R bREREZ R HEH L — HE
& e ERUE A e e —(EE EHIRTHE - B T (LA EA 2 O (i e R i
SHRBEIACNE 5 > T Ry (A TEEEH%*UEHT&AF%?L??F%?JET’E ’
871 BA P e SRS AR A A 58 85 A1) e P A O (2 T R A B A (o ) (o e
ap [ EEH ) -

BX R P A E T T ps A (o P SR DL — &R &R 2 DARSARGE Y H AV A
&5y — R A& RIRE inEiAR% < (/4 (use of sign for the purpose of
distinquishing goods and services ) ; 55— FH A B (for other purposes )
TRE - BROER RS IR R TR EH ) (use as atrademark ) 35217 AEAE
mEAIE R DL E By > (£ (the use of signs other than for the purpose of
distinguishing ) B i1 @ S P23 TaE A 2

B RE 4 4 2 W (] 38)

AT S X
@E\
RIS

i R m ~ AR IR
K p R
1£ 5[5 Mothercare v. Penguin Books *#—2zrh» 22 2= Dillon jE B 305

IR R — (EEEC & (F Pt I ECE (PR e s B R T &y - BIfE—
G Fiﬂﬁﬁﬂ%}i”ﬂﬂ? R gl A TR A B ZR IR AR % B Ea 1 Kot
UM i EC A (R A Y do ESEE % b {8 A “Mother

#2115 U.S.C. § 1125(c)(3) : “The following shall not be actionable as dilution by blurring or dilution by
tarnishment under this subsection:

(A)Any fair use, including a nominative or descriptive fair use, or facilitation of such fair use, of a
famous mark by another person other than as a designation of source for the person's own goods
or services, including use in connection with-- (i) advertising or promotion that permits consumers
to compare goods or services; or (ii) identifying and parodying, criticizing, or commenting upon
the famous mark owner or the goods or services of the famous mark owner.

(B)AIl forms of news reporting and news commentary.

(C)Any noncommercial use of a mark.”

422 py 1845 F 42 o

%23 Mothercare U.K. Ltd. v. Penguin Books Ltd. [1988] R.P.C.113 & % {
7= MOTHERCARE A3 A o g4 i * “Mother Care/Other Care’
oI UAETRER AT RN AR R o

4 1d. at 119.

ﬂ\‘ﬂl‘- F_
T
W
R
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Care”IFRGIREE A > NILARAZE R ARG IEHE - SUERIR(T(ERYHIET /R
Jeli o IR TR T RS & TR AR A ) - 5 T R A B IR e RUAR AT E e A
RRBEHYES SR A Ry PR e T B AE R EEE P &0 B G R Ry e M A
FEmSRMEEEA -

FFLL Louis Vuitton v. Haute Diggity Dog 2 Rl » ARZE il &k (/5 (E R E
FoaB N2 i ~ IR AR - AT & G UR T T JEE R
M Z FEon ~ IS ARR ) HYRTIR B0 > SRR E il S HI s R T
FoR G IE (B4 A AT A A T P R 5 (B T Ry R A k™ « T2
EV SIS B Ryt 2 o8 PR P ST P S P DR PR Al 1220 B P SO A » 1
w0 B PR VR T R A R IR R SR A BV

S 2 FEIFRGIREE 2 IR G E A I A e Rt RTRUE - TAR
R AR ALY e A 7 R R R PRa AR O T N AEBERRIRSL | > S50 PR P A
ANFrERA S E R RN BB G R PR G » MEME(F R PERE 2
e R Vo (SRR el S N i e 4= 9/ 2 T N S (YN B =
RE 1] PASE K PR R IR B AT » (B ERIEE R R AR RSB RE - JABC I Ford
PSRRI S BNeY han v AN Ll il 1 e e TR e AR
IU RS A R HY BT RE TR S E TR 5 R R A\ HER Ay mT RETE e -

B IEREEZ BRI

A 1995 45 =[] [ g 48 A g S e A5 0% A R BT 19 s S P8 P U (B Ay e R
BRALEMEZ R L 3 2006 F =Bl P R LI TRA U R e TR SE P
MIE R BB ERARE - BAE PRI R flE R RESs 1R - (AT
DATSEre S V(o PR A By I BRRE A {5 fE E M 2 i B R B TR 2k
(S0 ) AL IR0 (F & A S E R i - (HEPE LT e BT 3k
BISEME ) WIETE RS IR E B - piRUE BRalE il - SERENTH > the]

#25 Supra note 132, at 267.

26 15 U.S.C.A. § 1125(c)(2)(B) : “(i) The degree of similarity between the mark or trade name and the
famous mark. (ii) The degree of inherent or acquired distinctiveness of the famous mark. (iii) The
extent to which the owner of the famous mark is engaging in substantially exclusive use of the
mark. (iv) The degree of recognition of the famous mark. (v) Whether the user of the mark or
tradename intended to create an association with the famous mark. (vi) Any actual association
between the mark or trade name and the famous mark.” ;" (1)7 #h2 5 % & 4cdp 2R (2)
L FRATEG A S ARE R QL REIAHEFEAT Y PR LE
R OfER (A EREARAT S ampulR )R F AT W FEE SRl (6)
B EEE o

2 2500 F 7
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BEIR S P2 Y B 9% - 1£ Deere & Co. v. MTD Prods., Inc**Z= > 35700

FEEE . PG - SRR AR oy [P M RO TR (F R R RSNy > o H
WY AR T R B T A RIS R YN E B R RN E 2 B
1y - fEh > AR A& R R EEEER Bz E8n R T imEns0m o

ERFIERE AL - BEERESE  RICENENA 2 BRI (h(E - i
ATRE FrR S E HAVARE -

R TR M) R TR M ) YRR G A & o IR B - (EUABe S e iR T EAE
TR HYREFE A5 BN - A2 RS SR Z e R 05 17 AR (H m PRag TR R AR A
[z > AEFEm RN 2 PR T (B AR IR CREERIRRIG (E A - 7EBION - AT
FERENE ) PREUE VAR - SR RraiR i FIREEN W ARSSRER - B RE LT
T 1E VeI PR N SRR R 50 S 15 18 SR H s s M A i PR A
SR P A 1 E N L R A R A RIS AP B e Bl S 2 > BRI Fh &
ARV ] SRl e AL R (E (B B TR R R R ) T A
PRARTEMIE AR - L3500 ABEE T TIERESE ) JT PR SRS o & i)y
TErhEIRF A TR SR ) e [ IRRS S M ) (e AR - R ATERREs IRRG SR E A - S
2 BRI R E IR IEDL DA G eoAbE R [ IR SR Y #Eis
o BB HY R E AR > SRR F #at o Ry [P SR PR ) AR
R e Sl S MR A B AT 2 & - A KA 1 e AP B e A e L s =
BRI > BOWEBAEAIENE & Rpa R I e AR SR B AGAHE -

BoiE L B a8 SR 5 E R (B 39)

@ JERGHIEE R

e p R

428 p:r A3, F 78

2 Deere & Co. v. MTD Prods., Inc,41 F.3d 39 (2d Cir. 1994). # 2 THUTWER - Rkt
Elafrkivs Flied ARt S £ 2 o BB g e chE g g
MR AR AR SR BRARAREFERBNE L R RE TR FIHR
F R F ARG N2 AP s Y LR RS R R S g S A {1 7
REORFEFREFHE RS ERPFFRRALFHRERENT L RDBAL RS -

0 Sypra note 52.
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F 2 P AT AR EeTE R R (R 40)

EF EPi e | BEMLE
[
2t 44
kL] o
® >
E S

¥

R EZE S 2 s MR S R 1 e e R TR IS R T 5 BB &R 3R
o BE R B EEA S HOAR T SR A B 1 R4 « #2431 & (E Mutual of Omaha
Insurance Company v. Franklyn Novak*** 2zt » [F &84 Novak (222 HpgfEf » Hy
T A RERR Ryt A5 P {5 F A Bl AT (DA TR S B B e i R B 2R IR AR 38
AR 7k AZE S R 2 AN AE TS 15 B B o {5 P B R 25 P AT (DA E o 25
AR EREAERE SR —EEGERGE IS - BV B BRI [EZ )
FIAEE BIEENGRE » AT R/ KB ER QIR et 77 A 2 A - A B
o Ry e B IR bR s S e ) 2 PRl > (B RS T R IR = R
&7 PIEAE > IRt Ay B AR 2 A EERE  TABRnI AR fi & PR SR 2 T
EEERNHE - B SR e MR SR T A L S A AR
& MEEFE Bt b REEER R HEYE ST 2 EFIFIR
FEIFNS » BURE Z PR R AR IR e S I S E B - e LLE
HE P AR A H L s R M B AR o R (s 13 R PR A Y IREE -

1972 4Ef1J Coca-Cola Co. v. Gemini Rising, Inc.**3Z& » ¥4 B35 =HEf - 7%
HEFHEMEAEERIYE  HE RS ESIEIE R T T Coca-Cola | » 35451 17—
AL P A (DA AR Al EL#E ™ Cola” 240 & ™ Cocaine” » & A" Enjoy Coca-Cola |
ks " Enjoy Cocaine | FYF-A% > Slfi HLENHEIAE T-shirts -§5E » o] 1048\ Ff{k4t
I BAERA LT AR AE TR VAR HIARE B S R s AR SIEE > 2
FHEEREGNEEEEZE > WEERI S SwmE mbiRE - — e E e
Fi 2 Bt - (5E A 2 HIEN S E A S i i o S AR S R fy 8,
R FIE 28 Ry AR TE 45 A2 E R A A URELS -

“1 Supra note 355.
2 Sypra note 355, at 402-403.
¥ Supra note 382, at 1183.
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B AR & 2 BRI E Ry R LR ~ 0 Bl - R el
FEEM: ~ SR S 0 A RS AR SR MR L AR > NSRRI - A
PREVEAURE RS SRV (G R A ERY AT J57% » IRERECHERATEUAR: - BrE e A
JEAELON R E R S L N i (R Ry B - A B T LA R R A iR
R TR 2 i 2 S — R I R R > DU s ™ - >
JEma e B A TR - T DA 2 R AR AR -

Dr. Seuss Enterprises v. Penguin Books USA, Inc.**®Z& 1 » s p A JE R 2 (e
FHERAEL Ry B R R - SR R e (R R iR F R R e EFE 2 B & H s
AT HA G BT D AJER M A e & ™ - Mattel, Inc. v. MCA
Records*™*Zft » JEL#0 B B 2% Barbie Girl {47 Barbie RGRELLMESSTH - (E3%
KRR Barbie A B AIEFTR ARAVEER + EQ0IE 7 2 ARG EE S o 0 e
HRIEREMESERN » 2B EFE B RIE S RE N IR 2

24,439

N

Hoffman v. Capital Cities/ABC,Inc.Z2H » J5 5 Hoffman & —{1#1a A+
Ryt SRR R B RERIAR R BT B R ad by e e i FH HL A4 R B (G
AE 2 Capital Cities/ ABC A EIFSHESFAA « #rEad R A IR SAH 5 Az =4
B I S P irbe S LA AR el R (R R e M P v S B DA IR R e &R
28— B IR BRI ORI » A (E A IS 0 R W2 F R 5 8 R i 8
Efms B » AIFmerma il  ftEEARERA » SSERIRE Bt
RiG s Gl THIIRFERES ~ RV ES Bl s | FIR I 2 2RV RY > HIRSINEE
SIS A L A S I R SO S e

7£ L.L. Bean, Inc. v. Drake Publishers, Inc.**Zzdt » &3l F3pklestp -
WEM S IR MR A AR AR RE R (A R AR B EH - e
EHEE N Z Samia < Bl AR S BN amAe = - DA Ry )7 =
2P MIEE R L s B RS > A B R E 4Rk L Tr BB R IR
RESEMEIYSCE - A AR A BIREN  (H R BRI ReE M =m0 T

% Mary Lafrance, Understanding Trademark Law §3.02, 239 (2005).

5 Supra note 42 , at §31:155.

%6 Dr, Seuss Enterprises v. Penguin Books USA, Inc.,924 F. Supp. 1559 (S.D. Cal. 1996).

" 1d.at 1572-1574.

% Supra notell7.#& 2 MCA % % R4+ ind #2237 ch Aqua .- B2 & @@ » A 1997
# £]:¢ 7 Barbie Girl &g # » faé>" Aquarium B 4EY > - 2B R 07 F A B Dk
T ¥ - EBSERHECP barbie chT & Keno iZH Y < g o (e[ HEEHESF 40 7
7 5l4z 4 Mattel it & > Mattel i fAc % BIT20F 52 2 02 i B8 4 B2 L1t 2
B

% Supra note117, at 906-907.

“% Sypra note 118.

“! Sypra note 101.

w
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SRS PR (E R R AR L 4
TR TR TN AE AR A B A2 ks A

BASHVEZS  So— B AT RERZ B AN LaB IR ZRAE R B AR B AT (o AV ES
E RN SRS - B9 B EEERES WE RHE T - ARG PR
PR REERIRRE © Bl - SRR (EHER Y T-shirt ~ UImERS - MR B R EagrRE
o E AL MR - TABESE S PR R BB VRETE - S 2 AR Sam A
AR BT A R E A ORSTHIRRIE - R AR5 TFZE 8 T-shirt ~ IERE -
P IERE IR Ry = A H AV BRI (BB SR R s Ry s 71 S
HIRES EEREmRENEN - TR AR SR ET A ST SES
—IGERCAIIREE © HHECM - 58 ~ F5E - BB B tE S mREN T
BB G AR E AR - (EE SR Z B IRl -

HEZR 5 HATHE SRR A E st S i A2 IR e ARSI
AAELERERY Judge Kozinski JAE R 2B 4 F + T ERMERT UL - IE
DR EAAIREENE » T REE SO JEINE - PSR A RS A SR SR A (& (RS T
B MRRACHK T« " AR AR Al {E PR i S A SR i 3 AR
MRt ) R TIERa S M) Z P iR (R A AR B AR RE - DR Rt 28 9 2 ] Y SRR
(EVABEE Y A R I RE FE AR IR - 7 TE AL R psi R (FIRp e s B B 5
PERIEER - AR AR D (ERYSEES E t nT DA B B E A e A RRE AV HAS - B2 iR
SE NS ETEBRARERE » BUSE R0 EARERAIPR G - Ewt 5 (AL
ARSI RSN S7ARI R A (8 nT TE R -

F=K B2 R

HER Sl 2 B A S8l » JBUE ~ &% ~ JHE - TG
FHEEEN Z— AN A EM ERERR 2R ERRIT E AR LAY R -
HNAEMSUEZ B IE S S TR IR PR3 R R R R
HVEEREA A R4S - EERIS AR MEB KSR HE MU LN RERE
WAEME > 52 WA EESFN RIS ATl g4 T S I IRRE - 2810
RS = B E N &MU A RIFEZ BRI & PReERVREE © BI1{E 2009 F-3E[E]
Nadia Plesner ¥f#i Louis Vuitton ByRLR A - TERBE &A% LA Nadia Plesner #74 [y
FFHE ) T sl R RS TEAITT R R i HE - Nadia Plesner B LV [ FR5 K HYETEA
ZIERM AR —FRAT A IRREAE (= Nadia Plesner HY17.55 | » 24K
FH & SRR S BT S 388 VAR A AR A ks TR ) 7 Fors
THE ADURIRGREERE AR » DU ST RS H T -

“21d. at 32.
3 White v. Samsung Elecs. Am., Inc., 971F. 2d 1395,1520(9 th Cir.1992).
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—{i 26 FRAVFIESEET SR 4 Nadia Plesner - 5 18 B RN R R A
s o BT T T MU TERESROLE) 4 T M EENR T —(EER ST HYESS
(Darfur)i@gs/NE A > F4EEZE Louis Vuitton G161 ~ BHE T E— EBEIN & LAY
[l T A FAaEAsimple living” (Y54 (B4 1) -

simple living

Nadia Plesner #72& 3+ ¢ T-shirt*4( ] 41)

Nadia Plesner FUEETHT ZEZARE A BUCAERE N EE 2 =i 12
BB ERYTEZ > P8 T HEIEEREANFE > SEHEEEEEIIE AN
S e B R () LA SR B3 B 7™ - Nadia Plesner #6575 » HHE 5
FHEBMARS N AR EEANEEEN T ARSI ES 2 FrlEER] Louis
Vuitton » g R8RS DAL A/ NZEL Louis Vuitton fi] 587 » H Bl oz (T BREER
(157 EREZA 4R E 1™ - 2477 Nadia Plesner JjigH[l 8% Louis Vuitton 245
Louis Vuitton LLE FH PSR 2 % ZR Mt s in » R H = #ERHE & - {2 Plesner
WA > SR 1L Rz IE G - 428 Ry B R IR S RN - PR st
DUEBT L% [l G R — IR SR G =M » Wiy Nadia Plesner {2 1E AT~ &

447
o

{HREEAE Louis Vuitton DL R/ RIS 7 % > Nadia Plesner A1 M T &
ZHY THEREIE~ , (Guernica, 1937 ) DI R THIVERL » W4 Eiman 4 by
Darfurnica (2009 ) ( FLiE 27 ) A e -Em T » [FER IR T 23 Louis
Vuitton EEIVESSE A/ NMZ » {15 Louis Vuitton F1E a5 S ABefEelafan -

44 available at:

http://www.smh.com.au/news/world/louis-vuitton-bagged-for-clamp-on-darfur-activist/2008/05/20
/1211182774260.html?s_cid=rss_news (last visited :2015/6/19).
“5 Art Student Nadia Plesner's Giant Louis Wuitton Copyright Suit, available at:
e http://nymag.com/thecut/2008/05/art_student_nadia_pelsners_gia.html (last visited :2015/6/19).
Id.
“7Louis Vuitton Tried to Prevent the Nadia Plesner Lawsuit, available at:
http://nymag.com/thecut/2008/05/louis_vuitton_tried to_prevent.html (last visited :2015/6/19).
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Darfurnica**®(®] 42)

152 Louis Vuitton FEAE Nadia Plesner {75 PIFR2E H BH1E AifraA EFGE 1A
7= Louis Vuitton F5RIFFAESARERZERSHIEN b - 8B L EIFEHEA Louis
Vuitton (RE7EERAZE A T] » 1] B Plesner j& Louis Vuitton 2,53 Darfur {85
IE B Louis Vuitton FE R Gt FHFEAE T B THI L& - S Y PG ARG 50— 5
5 Plesner AIIJ EHPR R Z BIME(E R Rt 35508 IF2RRHATEEmnlE ARG m
AE - 12T AIE B ] B2 PRaE -

Plesner Ei Louis Vuitton HYEFEASZE] TS HEEE o L Ry AR Ay FI AR 5
SRV EZ B TR S - BT N84y K22 H Plesner HYSZHF -~ &
ZEH G Sty e [E) Plesner _EIARe  ABEAE REFHL T &R T S R A%
we sy Plesner J2 75 B A Louis Vuitton AYRGEEA] » (i HIRZ B ZE LIRSS R 302
Plesner [ TEfi5AE) - Er Plesner TRyl A RERGIZHE™ - BEZK - Btz
AR TR R 95 2 N T AR5 (EABYHR -

PR E SR > LEFRACULRE L TPl 2 5 Sm B HAVERE > (01
RIRRHI R AIME » R =B ERHUREMF A SO & ~ A E2IRHSHERE
AR RITEA R - 3R H W ATE T SR A AERY DG ERT 1 o T PR e

“8 available at:
https://www.google.com.tw/search?safe=active&hl=zh-TW&site=imghp&tbm=isch&source=hp&
biw=837&bih=521&g=Nadia+Plesner+lv&og=Nadia+Plesner+lv&gs_I=img.12...0.0.0.72.0.0.0.0.
0.0.0.0..0.0.ckpsrh...0...1..64.img..0.0.0.7dP2737FrXs#imgrc=nO4VmHd1Y8ScxM%253A%3Bd
QJv4An0X6xgN7M%3Bhttp%253A%252F%252Fwww.nadiaplesner.com%252Fupl%252Fwebsite
%252Fsimple-living--darfurnical%252FDarfurnicalarge20110.jpg%3Bhttp%253A%252F%252F
www.nadiaplesner.com%252Fsimple-living--darfurnical%3B900%3B415 (last
visited :2015/6/19).

9 ouis Vuitton Attempts to Ban Darfurnica, available at:

http://aandalawblog.blogspot.tw/2011/03/louis-vuitton-attempts-to-ban-dafurnica.html
(last visited :2015/6/19).
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RE R A G Y — 8 AN ERCH B E R RBERAVIE L N E A Z R
RELME R 5 (E 2 SEA G T M (FEG= A IR - aTREE GRSk
FREEAIHEE - FHE SUEAIEER CREN AR REAEN  WhER
AR E RSB R I EESE > T 001 LB PR A (i B (B2 > SRp B A
BRI TIHRIRT S © BaT 23525 I T2 e | YRR AN SR - (HETH 0l
RSUEHIREIZE - &AM R LIRS T B A A B Ry -

(EBCH EI R SR TS bR - TR RAS AR E U™ B S R
> BEFREURE A AR S LET AT » S NENE B O R RS Bl A 4
R e o SNSRI BN > WA HATBHSUEAE - RS B Ay
SUEHL® - Ry B ERS LR R E S o M EIEA T R AR T
1) (Kunstfreiheit ) » 248 = 22 22 i AL fE - 1990 4R 85 /r 2LHIER ~ P8 — »
FEST B B H R Rz T A S8 B YRR [ St RAVIEBE B
B LUEREE R - IRESEIR S~ SUBEE - SUBBRtZE is—EK - &5
B S E 2T & SR e RN IEA R A A S & - [FlH F R —(E
AR — IR RRIELS ™) - JRED > BT LT H fy4R R e L R
SEERER R PR EE 2R (1 & H HY SR E SO LRI (R » SR TEA
HES TS ERIIRE -

TEE BB > 2 i M P A YRR 2R Il > —fuHAE | B40E B T FI7E BT A
Rainer Maria Rilke £5 [F#Y£45F—Rainer Maria Milka > 2817 7 —3#HEH (E) -
ZA S R (B T RIS 7 T Milka —RAV Rt (E) - DIEEREE T
SRR TR o

4

@

Ol A ¥ |Amp 2 tehd 4t pAS R S RACEIER A A2 A
HALEHAE 5 F SR TMAAE A AL LT A r 2 LR A LR AE
AR T A - R SR VAN A F edek s SRR T 22 A dle]
(18|~ P BFES |~ [RPFAE TR TERERFI-TTHEITREZ ]~ THx
REEE R R AE AR AENTAL A FAE IR I3 Bagnlod =
fr3x450 > 7 158 ~ 161 -

B p2x 450 5 F 172~ 174 -

A ARE R e 2
B URE R #

® 31450 > F 168 -

4 Jezx 450 > T 168 o

> g4t (Johann Wolfgang vonGoethe, 1749-1832 )~ & % ¥ 4 2 #4814t 035 T U ber allen Gipfeln ist

Ruh | (#09% ¢ - % %3£:1813) fe & Milka § 2 eh2 o #Mub" 4 P 5 5 - P i3 5 0 ene

% #_TU0 berallen Wipfeln ist Ruh, irgendwo blokteine Kuh. Muh! | (## 1+ - % % frR 2

G k-BHLgl)o

FEAE F W R B g B AT 2R
CER RWEED G WE -
4

[5l
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Rainer Maria Milka %32 p7 1z 5 %° (@] 43) Milka 7 1% @ & *'(® 44)

Milka $2BaZHA(E 5 (i FHEVBE @ B Milka Brekfiay S @pai@dEw il BIE
F{FF” Milka™(E B-&1% > 2 EEFIH Milka Eri5 EATRREHES: - SURI0RE
TERERE 3T ™0 o PR AR RERE B LS F A A P SR Ay (B > (B %A (S
F B A& A RS i R B S TARTIRREER » s A E W S AT A iy
EH (Kunstfreiheit) **°

TRIB{ESURT 1 AR EE R S B 5 e o ik TRRiafy 54 e 3B ) A Ay R A BISR Y &
HNEL— W RIEEIL T —EAEREE R o AR ASHEBER: [{ER K%
B AB N\ B = N - EESEEBIR B § B AR S LEE A =
TZHIBERALRE © (Rl S BB ATAITE - BN - DARREEBAA 1
FEG T 3B —SEBOR » Ml S RNEBIEI S bEESEBUR A : [ b e i 2 Al
R (R R ES - | HE R ERIER » B Lt Rk -
EEIHEEOR IS RAR TS SR S S IR ESS | ARBUT B B U R &
TR S S AL S o SIS e SR SR AR Lo, - B &l S4 e - SR AR 2k
S EHIPREE S T = et B &R HI R -

T {EAE— B TR LEd e A a] sk A — 3R H B I AE AL Ry 1L AR
A Ee Ry s E H R F R DU AR RERY =R ol 281 = S E HIE L S S P A AR
JEER AR > 5 Rr R RO - B REILEAE E R - BEAMN G
RS M PR (R PR B R B AU I © SO 5 R Bl s B M 2 R AR 1
LS ERCEBIBUF S R B R - JEZ 48 TROS ISR R

6 available at:
http://www.inta.org/INTABulletin/Pages/LatestEuropeanCasesonWellKnownMarks.aspx
(last visited :2015/6/19).

457 |d

8 Christophe Geiger, Constructing European Intellectual Property: Achievements and New
Perspectives,148-149(2013)

459 |d

40 p>y 450 > T 167 -

1 j:x 4505 T 167 -
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TE S a2 ZERE I AR RIZE S I A B lg B 2 2 op - FF 8 la Il E
KGR EMBUERE R - 201HEF (Hieronymus Bosch ) #Y " #REETE |
B N\ JERG s ek & ( The Garden of Earthly Delights ) ~ Z iy (William
Hogarth ) fiyt &[S RrEE B - A (Jacques-Louis David ) (195 fi745 2 %E ( The Death
of Marat, 1793 ) ~ LUK AR5 (Honoré Daumier) HYFRREES » & HLIETF
Rt aafamtVP =2 R A BN - SawH N IREEEENRERA  HHRE
PRI e MR E e T A HR R AEZTIRE" -

FUURK ERBUS ~ AR 2 BRG1E

SAAT A FEE BN BUA S i H H Preg s e FTa Sam B HEE T & &
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INEIEEAEU &M IR E IR B A SRR AR TE - B DA Az H A H 38 7 P
{H1EZE( 40 Esso 26~ Camel 2£*%- Areva 2825 e th #5 R EN 20 S0 55 -

MIET 2 BR R & B B —h > {BEIR AR A iR U (F B Me S R0E - B L5
e SRR R AR AT R AV AT RE - Al FIA T s AR {F IR — HRREE
BRI A - w] DASESR AR D (B &AM - B e iR ERV H Y
ARy ERER e A HAY_E - BRI RS RO E AR E r R F Ry &AM -
i R BN N dm Z PR U E RIE R G am R Pra& AR UG TR VIS - 55 Ry SR I
R RICHIRSAROTF > AN S PR EU R e R RS » AR H B R [E) A &
BRHE A R E A A A AR IR (F R 2RO B H R A

2 25
5 \El?jﬁ\ °

(ERBEIKE F O, R R SRR R rRE B S5  TRb R R
PR FHY H Bk M 2 128 0 R R R B (2 TR L IR P T A e i
HEANEE & > IR EEA AR  SARSE =TT HmAS 8 > S5 RrEiE
{H1ERBEBTIH I > BIEEA S BT 1E - {£1% Bl Mordoro™ 2 » 85 >
S51E HEY ROt A BBt - BIEGE s BRHhr 2 B AT Ry > BURBEE R

v.“Bild Dir Deine Meinung”%S%if i JEEE FIRART R Rt BRI T B
RCENRYRSRE 1 - PR ERY B IV A S BB - MR RO B R R E R

42 k. >y 350 5 F 26 o
%63 Supra note 258.
%4 Supra note 265.
%65 Supra note 263.
%66 Markenverunglimpfung | [1992] B.G.H. | ZR 79/92 11C 1995 26, 282. ; # 5! § Supra note 52.
7 Mordoro [1984] B.G.H. VI ZR 246/82 GRUR 1984, 684. : 3! i Supra note 52.
%68 [1999] O.L.G. Hamburg GRUR-RR, 1060/1061. ; # 3! i Supra note 52.
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Sers iR 1 N5 (EFTIE RAVE SRR A R A R P A N i NYIR - TR RAVEE
B A RE AT B85 =548 - B ~ (EREECEA YA ARE S - T LAEL
B R AT E R UTE H RO (R 18 5 SR TR P R R (= B A S i iR
TP R p S S BN T Ry o FE o - A DABUG KN wm Ry H RT3 2 AR
TESERBAN B S ERONE & LA ©

BH ERGERZRE R

NI SR PR RN 2 F AR E B ZE IR ORI A —
TE BB AR AT AUE S B S R R B A D LA R IR SR A T s e AR ey
foUELE > B P A2 (535 » 1T PR RE P R s R A i B 0 T LA
B ARSI CACRE R A HE AR 22 - BIONER S L & 5 LR IERZ EA R
WA R F AR R AR EEE ERE -

Bk R G TE

1£ Deckmyn‘™® (C-201/13)Z& s » WG A e ARG HIF & EHEA A A HER]
ERE CHIESARI " BAREE ) RN - MR R RSt R Ry ZE
B> AHERAZEIE T IRAEE ) B Y EE - SRR ALY A — Y
B RIRYIER] - TERR SR B Sy A PRI RS > B0 2000 4 6 H 29 H AT
FEATHEN HETE < 2000/43/EC e T A figm 2 (R AR EZ AP
U, 4 BRI SRR R R 5 1 2 P % BT LALL I 58 5 b R -

ARZE ghdsDeckmyn 2 i AR T B F FECE (@ Flemish political party)
— Vlaams Belang 1Yk & - A T BEO201LE54F - FERRF 8T TR » g

%9 Audrey Horton, The implications of L'Oreal v Bellure - a retrospective and a looking forward: the
essential functions of a trade mark and when is an advantage unfair?, E.I.P.R. 2011, 33(9),
550-558.

*% Supra note 56.

1 Sophie Arrowsmith,What is a parody? Deckmyn v. Vandersteen (C201/13), E.I.P.R. 2015, 37(1),
55-59.
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Original cover of Spike and Suzy (left) and the version of Deckmyn (right)(#45)

JFi & Vandersteenf Y4 & AFIAERH S SEHIHERIA - EfDeckmynfg tHafaa » 5k
ENESEIE ERYIEEE R A4S ATHYERIERERL T S (FRERYEE - Mr Deckmynfll
HURHEE FHVEE S BECEN1E MG EE RERE S @ BN E"™  w
BT R ERIMELARA H CAIFERIE - s S IR Er - FIF -
FRE EAVEEEE T AN | (diseriminatory message) » FERGE (EIERVIR S

B ZER AR E T UEERER - WEERECNEBEE 25 50k - BOMARE
FRREE 2 E] - (G ERYBIS MR E FHBEETE O AT 1L - TABE D EAE R RRE AR
H%i B = s E EH SRS - FEERAVIBER T - EEEREE T T IBAEEE ) R’

"2 Suske en Wiske £+ fIpF+ 4§ e f4% % 0 ¢ Willy Vandersteen =7 % » >+ 1945 & 5 =t 3
o 25 I 0 f deE 140§ A -
% Directive 2001/29 Art.5(3)(k)“...use for the purpose of caricature ,parody or pastiche” -+ 5(3)(K)
RETRFERARBROG G THRFIONRE P OSRFHOD o goivdy £ PR
F A IR R PF > et 1994 & 6 7 30 p ot pFEenF (T2 ¥ 22(1)(6°)“Once a
work has been lawfully published ,its author may not prohibit...aricature ,parody and
pastiche,observing fair practice” - %" — 2 T g4t &2 d1m > H (L TS UG &
B~ ;}ﬁiéi“ﬁ? oL Ry o
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£ 2000 ££ 6 A 29 HFTE8mAVECETE S 2000/43/EC HHgE| - A - fitsmE (T
PRI ATEEEZ A PRS- BN S A RERIZE 25 (Charter of
Fundamental Rights of the European Union.){E55 21(1) 588 T a2, - e
F5< 2001/29 11— ~ =FEhSFEERER NRVRER] > (oM A EARIMERI(7E
1 FRERI AT DA E R E TR s A S s T« BN AR (PRt
JFRRER B 2 i & IR MG AERIBIS | - TEEERB A G (E R an THRIEE I
BB R i R B IR A4 0] USRI E R RIRER] (B BN Al S — 50 Ry
HE(EaE B EREARMERE - ETREN et SR E A IR EHES - (HE
Je LURRERE A SRS EIE dn iR A -

A e R Y H B RO AT R AR aiE Pt A AL S ol -
FEA RO S ERA e IR B MRIE B T BRNER Ty R g rs iR A2 T
PUEBHZE ] - R0 > BT A TR RS IR (R (5 E N B4aRITEE
&5 T RE R IR R IR (R R B A (B B AL G TR SRR MBS B E LR &
B RIS (14 &5 S5 675 - Deckmyn”"°Z€ -RBIGHARERE Fy 2 VEAE A RERE 175
A TR B VRO (F » H A ORRFRIBSOA PRIV IR R o AL 5 R P AR
FEN[EIATERIZE (R A TR M HUE ) AR R0 1 » (Bt A A 2 R R R R
AAEA SRR EOREE & R R SRS AL B G F R ZE LR I I RIR
1% DLRIRE T R OB B A SGR R M2 1 Lt A - R AR A
DIZE IR ERER] B R e AU BRI E A RIS 21T By - I TRt A

4 Court of Justice of the European Union,PRESS RELEASE No 113/14,Luxembourg,,Judgment in
Case C-201/13,September 2014, available at:
http://curia.europa.eu/jcms/upload/docs/application/pdf/2014-09/cp140113en.pdf
(last visited :2015/6/19)

*5 Supra note 467.

4% Supra note 467.

T Supra note 467.

“78 Supra note 56, at para.29-31¢. . that drawing conveys a discriminatory message which has the effect
of associating the protected work with such a message. If that is indeed the case, which it is for the
national court to assess, attention should be drawn to the principle of non-discrimination based on
race, colour and ethnic origin, as was specifically defined in Council Directive 2000/43/EC..... a
legitimate interest in ensuring that the work protected by copyright is not associated with such a
message.”
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479 Alison Firth: Trade marks, P90, Jordan Publishing Limited 1995 ; #& 3! f :x 417 » F 12
“80 Supra note 52.
“81 CPI L.771-3:“Ne peut étre adopté comme marque ou élément de marque un signe : b)Contraire a
I'ordre public ou aux bonnes moeurs, ou dont I'utilisation est Iégalement interdite” ;431 f ¥ a&
T RGBSR T O KA L AR B F R EMARR T ERGFRF TS
BE B e F s FEMARZ VRS — AN RE R DK 2014 & 5 F 77 -
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2 Sypra note 233.
8 Supra note 52.
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1972 4E > The Coca-Cola Co. v. Gemini Rising, Inc. *®Z= » ¥ (5/E T [H
TENJOY COCA-COLA | HJE4 » DL TENJOY COCAINE | By n MG E R g
B> RN R R (E &5 RE BB — AR ACE . A S8 A — A%
TKAEZ N EEAEIRA NI BE  DL & - AT AS AR M R SRe b R 308
WS EAR TR I 2R o HR T s TABE LAZE D N RB S R T RSO E R
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1979 4E- Dallas Cowhoys Cheerleaders, Inc. v. Pussycat Cinema, Ltd.**®Z&rf
HEBUE T —8 NRMN S S AR EIE ER  BE e — [ R e P Y -
20 ¥ 74 Debbie 7585y " Texas Cowgirl | (TESERERT 2L AT) - Ky T 5 251
$2/K7 Debbie XN - IR S EFRERCE MRS - R AT
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£or
=

“84 Pillsbury Doughboy v. Milky Way Productions, Inc., 215 U.S.P.Q. 124 (N.D. Ga. 1981). 4
£ "Serew” St L MR - AL R h 4 R o 2R 4 h 2 M 4R "Poppin’Fresh”
fe”PoppieFresh” 254 4p 17 > 2 it @ F iR T fom F iz feangd 4 > R4 2 # 1 i
BEISLVAE R E S R RE Y e e R 2P B o

“85 Supra note 382, at 1183.

% Sypra note 354.

*87 Supra note 52.
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