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M) PAYH SR RS - AHBE IR EA e B — 2t > oA I R
HA—#M: - RlE—TERAVPEIREES 2K -

g~ FREME (Stability)

{45 UPOV % 9 {k - —{#lseflaB S A ZHHL » B BN e B H
SHIMS - £ HEEIHE AR - HARRRA TR IRE ORI 152 > AlRZ an e gt
REAREN - thateZ L B R B A HEII R - &t
RS FHIEIRE - R FER R AR -

f o~ AnfE g4 (Mariety Denomination )
g UPOV 28 20 fi% » aofdfEans4 - Hanfaia % 34 R E R dn sy 2
%4 o BRI S A RES » Bt i B a0 Ry anfd 2 H Y ay 4 A WL

WEF » {0 R 0 M P LU R S B A R M
it IR -

P il ERASAFEREHEG S SR TIAEY T 1999 & 11 0 8 |
42-45(1999) - = b @ http://seed.agron.ntu.edu.tw/IPR/hhlee/upov.htm( & & i % p # :
2015.07.31) -
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o EYIEBEA] EreE R

e S A E ] ERRE o FRERCRy e ZIEFIRE SN - e
[EHEFRR  EFIIHRAATES ERVERER - SE iRt - (E{E ]
SEME S0 SRR R - TTH R AR UPOV (E(TT R SH N
M [ SR AR (- rn AR e 40 -

WEFES IR /A a8 AR E R - EEKREREE S
50 > WEK B AL ER RS S50 - SoflE i i B e
YRR T B AR EIR RS AT o afEdde LiN B BeEiEky - bR
{58 FEE M-S ECHY antl A TE S 8 TCETRIREE FHRAT ~ P i i B A A D
fEERE © SNER AT LRSS » /R AL T ) s ) e

- TRTENERE G

CEEE SIF R T

— ~ T REBRAVERTR

UPOV 1978 S5 1 /&6 T 1 BTERAVHER] T - BlE B S L aafd A
- BYIRE LU AR R E AV Z L - AME BB B R Y5R35
» womy E—HUE PR TR Z AR » WORORGE 5o R & f S8 ALY B
EHE - HLE(E UPOV 1978 T AE S EYISdE IR 7 JHAIRE
ETERE  BEFHEYEE AT ZEY) > G 2T
H o PRSP HUT S (o AT 5 AR AR S - 52 (SR
RN EEEFE AT SRR .

1991 4 UPOV EHBEIEIEA T SR AYREAEE > ((IEH E1E 2 550
i B EA LT ZHER] (1) AT (2) IBIE R H AV ZHHE (3)
HNIRE (4) IRESHMIHE (5) HHLURAED (6) Ffr Eal H AV
A &G BEGR EERAVENEEER - ARPRECRYIEZFE > A
(FRBIRBITAE © SRR UREMRIITE - MHB SR SR AR
HEMEZASRIE ST AR AR R ERE 2 80 - EARIEG BHEHIIK

¥

B papRet o> a7 F 29 3126
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)RR SR 022

1 D ETESTAG RO SN L 2 AP B e S B B A 2

B - B IR Ryt S F— 2 S 28 B EIRE B S 7 -
=~ ZREAVERR

UPOV 1991 i re B SN i @i iE > B miE 2 ' E T4
i (Essentially derived variety, ™% EDV) o E'ELTASMIENAIA » B
TR R ENHE SRR o Bt —ETEEEE BT R E L e
PRI DR A e DU T A R RE > R P B =T Asm 2 -

1991 £ UPOV BIERIRZ =R

UPOV 1978-%5 A& UPOV 1991-55+P01é

fil N2 Prao an i 2 A PEETE B | fE s EIRES

MR Z AR T R SR H Y | 800 SO e e (e L3 ) 14(5)
ZAEE ~ BB ZINE ~ ST | AR

i > JERS SR E R AR - IERE)IMNET

EIEMR E Vit

gt CEPRIEPIEER (1))
USRI T S R A (B o
2B A 14 miE)

g 111991 42 UPOV [EBIERI&R Z=5% (fFEETEE)

R0 4FFRaEN

JFL UPOV1978 o SRR SE H BT B FHe% anfiL sl sy B B R 21T Ry
TS ERTHITE » HEERAENILA SR IiEY) - RS DURIE ES
fEtE B8 BT & B A\ S > B R EBEEEAVEA - ZA0 - B
5y UPOV 1991 trffsbRan i i AR | salE KR (e anfd - INIIEETES 15
HISORE R R B IR LU 16 RBENIERIRE R 2 AL - 5 E P B TE
U AA gz - DR EEEEANPEE L - ST -

— - RAHIEEENEZAT R 55 HH R EE R EUPOV ALY 15 &
(1))

Yopo g padx o MY RE S G OREHY I - BRI T £Y 1 HRE
8 F 92-102(2007) : gEsR*s » #3127 » F 29(2003) -
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o EYIEBEA] EreE R

1991 g2 UPOV ANEAFER R E kR T ZHE » HHEH
TE MR FH 2 Orat 2 S (F R byt S8 21 758 b 2 SR hn i AR - SRS
TR Z1ZHE - 1991 UPOV B H#E—0 i Z Al o sl =TEIFIE » 77 R A JERESE
W27 R slBHR R EERE @ IWEMSNZEE - TEAFTEFEHA
AR R 2 D B EARIET - 1Al b [E7 TR E s i > 7R
HIFIRE AT SR (5 bt s8 2 FRi - BTEsE A AERET (/] anfl B ORA
SEME TR ISR R B o b —#E BIE R At S S
ETEMRIRES AT (L - 2R —BIFNL A8 F FYE B P14 hnfdE > LA
Al R EEOTA aE AR (B8 R R A s R A At A\ 2 58 ARG 8
3 A EREERE

T BRSEUPOV ALYE 15 (2))

1991 4£ 7 {iiy UPOV1978 1 UPOV1961 1 » [(RIETE R ZEFIRT A
FORBRERT T - AL R R UM R IR SRR F SO IRl e BTN
FEMDRRIE A R R g o 201 UPOV 1991 1Rf &5t 2R HE R[5 KR Ui
kL HABRR PSS BRI AR E i 2 (T 5 > MR FHEP K
BRG] B T HEERZIHERE - FRE BERAE ZHEE © IR
HIEflEo B R fa] < fgm -

HNERARZFEANBEX ZAEEWAE AT E > UPOV A4
ARG BB VARG > BN EETEROIMNRE - BRBE A%
) EETRELZEEME - HEESE B I & RO R
B ZRIM SRR A Z st B a R R R DR AR B RETE > i
BEARGE R R TE - W EEIRE S < HIHE © » JARER
HIEEREA -

= ERAmHEAZ R
{2 UPOVI991 25 17 {5k » S BbR 7 AKIISORE Z TSRS (B15
LA TR R - PRATETESAVERITTE - WRLEPRIEAZIN NPT
IFSE - AMHEERBIEHERAHER] > 1A= B h A e 2 A A
o AR R EE Z N BIRSEIRE BB B AERE A -
PLA Az R PR S SRR 2 B - 1Y 1961 UPOV 1R ME
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FEA) e e A B BRI 2 iy 2%

D BEERER R - B SRELLTE TR E AN
R TR e FESAEVEIRIME B R 2 B ERREZI S
{EAVRE) - AR B M AR 2B - BB e Hh
MR TR 8 F RE S AR A P RE 2 Al > H IR - IE—RE kR TR
Al FERE > JRAIE RyBfsE RIS ECEREIZUNA UPOV &% - BEFIR
B H B EFFEEE S AR -

PRI > R T HECR B RS DIAUS S EE(E - 1991 UPOV A4THY
1T HRQFE"” NS S NSRRI AR EER B TR B2
1TF > G BEIFEPR A EE HEffE REE R (S LUAUS P -

Va -~ HERREER A

7 1991 £ Z i > UPOV AEINAAREEREAFEFRIEAL - 5 1991 FFaa1H
s IHEAFERIFAL > #1991 UPOV A2V56 16 fRZMUE » A ST HEH STE
X BTTEEEE R R G A BRI B T8 2 P& it AR~ 1L o
FEZ A > 2o H BTt s Fr TR BT > RERRE B & 21T R IR a5
HMIIHEE  (EETT R B — T ETR AT - 508 5ot o] DI TE G i
> DIORES IR RO E Z HEY - T R ORaE e anfe F /8 2 HE V)88 71| =4
TR Z G fEAY BT > AL PR -

HIHS 1991 UPOV AV ERAE ARG DURAT REERE T S R T 5K
Z R #EPAARITSERESE » 2RI Ry & EE R\ BT 5 LA 2 fhfd
PR R % 8 o oy 2 PRI A Z BRAR > PHBEE T (EAYZE] - BUEET
anfE 2 AERRIR AL - IMRP T SRR FGE AR EYIA S Z A2 -

REFIRGIZ EIERT#R LB

PRI PR R UPOV 1978 UPOV 1991
BEZRRE Art. 5(3) Art. 15(1)
BEREE HERLE Art. 15Q2)

HTHEET
RN A s 2 wdiile | e Art. 17
e HTHEET
BEZR MRS | BT Art. 16

5 Article 9 of the 1961 Act of the UPOV Convention.
16 Article 17(2) of the 1991 Act of the UPOV Convention.
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o EYIEBEA] EreE R

Fi& 2 ARG ZEERTREbE: (fEEETEE)

¥ iz £k

UPOV1991 5 T HL4@(: ~ i E R mIE (plagiarism, copycat breeding,
mimic, imitation, cosmetic) JSRIEEERE ZATR - K EENT I anfES A bniE
RERY(REEE" - WIRE FI0E & (R N5 B Rl 5 b s R RERE A 22
ot o (R - a2 A ENR A (Re&I FE FELM IR A g
Bt AT e o b — S A B L T SR TRV BRI (exclusive
right) - ZAMEELTE iR UPOV ALIRVZEEE NMIYAREZ M- » Ba
s E BT - R S B[5]  ASCEUT R UPOV A4UZEE NV E BT
et A Y fieRE i o

$- ik RAFL SRR

iz UPOV 55 14 R(1)(S)(0)(D) (i) (iii) » Fras B EfrAmtE - A= (H%
o B EEA S HOVABETE RS (the initial variety ) » (3
BT E R AR TR AR S A S o B T A e A T A AR AR
H B R dG e IR EE A s 1) ( distinguishable ) » JEE{RFESMNER 2 Z2 52 M IR
ER FWER - B EITEREAE F i r] B i - NEE
T S TREE T S R BN TR S P RS CT AR AL RE S o A =T
FEVEIRE T TR TR R A S AL RIAH S AR IR AR > DU T (R
2 HIEEREZ - a2 FEMEMENERFEALENERR B (E

" Charles Lawson, Plant Breeder's Rights and Essentially Derived Varieties: Still Searching for
Workable Solutions, E.I.P.R. 2014, 36(8), 499-517(2015).

8 Under Article 14(1)(5)(b) of the UPOV 1991, for the purpose of subparagrapg (a)(i), a variety shall
be deemed to be essentially derived from another variety(the initial variety) when
()It’s predominantly derived from the initial variety, or from a variety that is itself predominantly
derived from the initial variety, while retaining the expression of the essential characteristics that
result from the genotypes or combination of genotypes of the initial variety.
(ii)it is clearly distinguishable from the initial variety and,
(iii)except for the differences which result from the act of derivation, it conforms to the initial
variety in the expression of the essential characteristics that result from the genotype or combination
of genotypes of the initial variety.

19" See International Union for the Protection of New Varieties of Plants, Essentially Derived Varieties,
IOM/6/2(1992), para.8.
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eV R L BRI 2 (28

$

BB Br T RLTAEBERT AR ZR 25N EENTA iR R AT
[ 4 o e 1Y B e Rk IR BB BV 4H & AR R Y AT B B AR (essential

characteristics ) gE#& o

UPOV 1991 A4 EENT A i AT IR R - EGEEE LA
GG TR AN RIS BAGHYZRER » BRI an i 2 [ R (F4H B Y A
AR - (ERE R anfdiny E 5 A R 2 - 28000 > H RTRY B
LR E RS IR B Y 7 TR RO an VIR &/ - (HERE BT - BIXEH
T~ FRNEEIE DUR S F IR B S 5 2R & B 508 5 o e
Do WX DFFLEEEE b R A s R T AR R AR
fla NP B E T A SRR S E A — e Y T SRR - Aem el 0 DLE
{EAVBER T A R Ryl (T > R ARRAEs™ - S ARTERE A
KEA e DB EHEr B8 E AT - HRe R SUAR B B E T4
SRYE P ST

$o K P RAE RS LB b MBI 2R

WEETEE LA Ry UPOV 1978 LKz UPOV 1991 RYE & Al » th—
B8 ST 2 AR P8 o R (R e T R T 7R S O 2 3L P 5 [ I ( Priinciple of
Independence ) > AT AE Y AT PrE€ HE E] LUK R 4a anfE i A B RE A&
& - HERFRGE e e SV E o B R A LU A S TSR
YAz e ©

oo MY ZE R o BT M4 - (Distinctness ) 5872 il 2 IRV 252 o
A EEREL DUS Ml > Al@p AR E RS ZEHY - Rl EiA
BRI ZERIERE T - BEEEE RS E BN RIS R - fEREARY
ot ER RS B AN B A B 2= A s o IR s R
TEMEOReE - TEBILIEIRANT » HHEERT) 2 Sl =~ [ R & B B TL A RER -
G H AR S AR FE LA 0V s i 38 2k AT B SN i &

DOEC s 2 T ETIETE R R A S SRS FERKRY 146 B
F 54-57(2009) -
2 Al BEF BB SERNAEG  0R B ARTAEFEFEE LIRS
23(2012) -
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o EYIEBEA] EreE R

M BRI A FORE EE R A DUE B (BRI 28 A5 I BEA
T SEAeHE AR o (HEE LG T Bt SRR SRR
WY B RCRIEHE (free-riding ) HYFRS: - i HSBAHRV4RK T~ B HEHVERIA LA
Fersts i > I UPOV1991 Zerg i iZ 48 B8 14 el r VS R A on
TEOREEFEEE(R - b5 1E ST S Al DR (H R T -

PRIEZAD - BEE A VIR S e Bl SR R 0K AL NEEIE (E Y E A
A AR AT H A GRS R B 5 S >
T/ RIS R SR A 15725 28 ORI et i [ T (e 2 S B8 P A e fl T S
FaGanTEE A MBS ZREER2R - o T e anti i A DURCEEAIHE A2 A
oV ST BT A iR e Y B2 H Y B Y T RE

BEE O A 7 shfE OReE - AR & LSRRI N E
Mz BB e - HEECT A amiiZ BT A mfE A S £k
FERIAHRAE -

HH_EFTR o [RAA e B )T A e 2 A= A A
1. &3NSR A EEFRE & HIRIFE RO [RE il 2 %

=
—

2. BEENTA ool AR EUTE 2 EELT R A A RER] > BT
& IR a2 A

RESL - BRIBSE 75 M T B o A R A S G e e\ A SR 3
ZHER] > UPOV SEETES 8 2 25 6  (Hif& AR - e a7 mnfE
RATHYSE 29 fik (5) AlER BB A moidiE NS iamiEmE A B A R
I ] 2 RS o TBNET A BB 1T 4E SR (et > IR T R AA R A
AR AR EECTE il 2 ] > (BRI T IR G anfiiE N ELREA
HECTAMEAERN - AR —E AR e N BT A 5
HRWIEEINE T — e Z A ERTA NG S BB R anaafE A - H

2 FAREBATSRI A N HBEEA 2R AR R AT T &I — & Myraid
4 gREES 181 ¥ » 7 51-60(2012) -
2 Article 29 (5) of Regulation (EC) No 2100/94(1994):
“On application, the compulsory exploitation right shall be granted to the holder in respect of an
essentially derived variety if the criteria set out in paragraph 1 are met.”
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FEA) e e A B BRI 2 iy 2%

LIS V-t 2 YA HAY ©

Sek KBSAER Tl BBk

{ie /g antdl (dependent variety, SCRE({HHALTE ) 1Y UPOV 551 DU{FRAT AR HIHE(E
- B RS el 5 el A > SCEE T A G 2 B S 2R 2 B
o HEY UPOV - F-UUfRG) (i) 2 & E8 /D > 28 BB T i E (S an
M2 —3 > i hn RS E I BN » Frai{e@antd - 1RIZ UPOV Z51-DUfk
(5) (b)(c) - BUftvA 30 H— BBl 2 (i€~ pnfl IRl - H AR —an
T2 B tE AR AP 2 ORe el Ie% i 2 L Ja el o EALEE’J%%%E%BK
HU81 UPOV AR Z A 5= » 3B 2 A5 AU B RERE <2 Pro i B /5y [ 6 e -

UPOV Z5-IUfR (5) (b) BUK (c) mlEmaN e /a anfsEd B8 /1A il 5
REEFHER: - (/@ fEAE F R Ry B o - ARy B2 froin R A A &
Al ELrs AR L > S50t e et B AR BS 1 Jid nun@ﬂ’ﬂ%‘ SRR REIAREANE
PR EantEE o i B E T e R (81 dnfl - 2 3R SR 1L 2 A
TR B8 (7 - AN L 2R HIEERE s o

FIN REPFLERL RN

HRE BN T4 e < A BRI - R B a0 i
BEFNEENG - BIEENE @%Iﬁ*%ﬁA*‘*F’%}im@HﬁE/ﬂﬁ””\
7 - B EFfE S 2 (the International Association of Plant Breeders ) 7
A& FIE (distinctness ) ELE'BE T4 4542 (essential derivation ) AR~ HZ*E%
&0 BRTAER R3S o FERH L BPRE — e EeiEAE - DU E

EOTAETRAVERE - AR 2 haHl4h S op AR T BB 14E Z R E R AL
SRR A - AR IR R B E T SRR R T — B
R - HAEE TR il B E B N A & A st ARS8 1L 2 anfd
P (EARKREEEFUE RNV - A B RERTREBALG - PRIEZARTEEMY

R A PPHELTEMAR GRS RERL L SRS 0 S - B R BERRERF
PRIRZL AR
18



o EY)SLEEER  free

FENTAMIEE S AR BESEE AR S M B TR & TR
HRRRE - B fE B R (International Seed Federation, ISF) 1+ 37 filfE
Ay ERYRTERY 2001 FEFHIGERELOID YT E) - &5 (E o0 IR EE Rl

( molecular markers ) JHIE=E {#HiEEE (genetic distance ) » [fij[E]HF » SSRs i
SNPs Ry & 5 FHRVEZSERT - 05 R BoRFEEY) (mainze ) 2 BETTE
G o

¥ 24 UPOV = R R R it &2 S8R5 -7 i

BT SRR ET o AEAILAC UPOV 1991 FNER 52 s £ il (IR > 24
i AHRE E’J%#E%%ﬁ%@ﬁ%ﬂ@ B A R EB R DA & AR EE
s W R SLARAS N BT SR EIEE L « SIEERCAE
SEHES) ﬁ%ﬁﬁ%ﬁ“ﬁﬁ%m@%ﬂ%ﬁE%xzﬁ{%fél’]ﬂﬁﬂi,@ﬁ&?ﬁ g o o faf
B AR R H RTEREE R B BIAY AR S R U1 i (HE R i
RS - $RHR BRI » B —ENSEEE -

% - B Van Zanten v. Hofland®®

143 Ricaster Snff 2 [F4G5LfERE A Van Zanten 245 Hofland A\ 5]HY
Mercurius fe Fy Ricastor BB S {14 anfd il f= 3 i il - A2 S
/N BRFSGAERE ARt 2 AR AR T IRVERIGR] 0 AREANZE 7 P {8 e
B - T (R AT e s B - EE DR I B0 & B AFLP? LUK, Qiagen

% Vilas A. Tonapi, M. Elangovan and N Seetharama, Essential derivation of Varieties and the
imminent challenges to Indian Plant Breeders, ELECTRONIC JOURNAL OF PLANT BREEDING,
1(4)1257, 1257-1264(2010).

% Administrative and Legal Committee, Development of Information Materials Concerning the UPOV
Convention, Sixty-Eighth Session, CAJ/68/2, paras 13-20(2013); Administrative and Legal
Committee, Development of Information Materials Concerning the UPQOV Convention,
Sixty-Seventh Session, CAJ/67/2, para. 13-15(2012).

" Tjeerd Overdijk, Essentially Derived Varieties: practical application of EDV Rules in the
Netherlands and some connected observations, UPOV EDV SEMINAR GENEVA, 22 October
(2013).

% Court of The Hague, 6 August 2008, Van Zanten v. Hofland(Ricastor).

# » = Amplified Fragment Length Polymorphism » % — #&% 2 cA + f3e = % > * - 5% DNA2
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FEA) e e A B BRI 2 iy 2%

Dneasy Mini Kit® » & LB RAFHLDRAH & A0 HE R 2 o 1l P04 AR HY A
GEISEN e o

E—DAEEY)RVAIRS £ (morphological point) » YN8 ErZ=R IR
B - Wl e 39 {EFFME T R E 38 [EAH[RIAY =L - Mercurius fanfeE{E B
AR B EE > DU B R Ia B e /N ERYZER 282 TEIE DUS
AV HES & -

FEZEG > RGBT E BN T A fEry A A 5 H¢f% Hofland &
EIHGET o I E S AREHNRIZ A Van Zanten SLFEENVEE - DLNA S
5 _E 358 Mercurius fLfE -

% = B Danziger v. Biological Industry

Danzinger A EIPEFHE RiG w2 (Million Stars) 725 >
21443 B The Banbino Case® L 57 The Blancanieves Case® - #£ The Banbino
Case H » Danzinger /& #EEF 2K 2S [F i 5% %1 F Biological Industry #E—35
B DR, Hl e e Y i Gypsophila variety Bambino o

FHA BT SRR SEIE ARG Ky o BILAFH 0.90 Jaccard index™
TEREBB R TV E T HIRAE - (BR EERR - Ib— =R EE A G
B JRNERE L AR R TR A BT E - A — i

E
afff

e HIl5##h > Banbino fnfell o F iR A Ve feR A B B 107 AR an Y R R AE
7Y R EEER S > TR EARASH R RS il - A0 _EAR
AL EF R SR i - AR e &S SR ATy = AR A (U -
B S MRS DR LB AR YT -

% DNA % B-pF 3 4 4 DNA 1 Protocol #7 3 chde 7 -

%1 District Court of The Hague, 7 september 2007, KG ZA 07-731, Danzinger Dan Flower Farm vs.
Biological Industries Plant Propagation Ltd. c.s.Plant breeder's rights.

%2 Astee Flowers v. Danziger "Dan’ Flower Farm, Court of the Hague, Civil Law Sector, 13 July 2005.
See also the provisional judgment of Astee Flowers v. Danziger "Dan' Flower Farm in the Civil
Court of The Hague in the Netherlands(UPOV Gazette, 2002).

¥ Also known as the Jaccard similarity coefficient.
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o EYIEBEA] EreE R

JR 25 DL 5 T A AL B RR A2 B Y Pt 0 RS PSR YA
RUZZ SN - s ISR EoREE TR RN - M MR T/ M
FHVERYE - (HEREEEE AR MR EEI AN HAZ 44
HIR - BCEEEAZET - RRMR EAVEE 2 R ERMHE K EE
MRILY 2007 AR HTEFFERYEE (< (Provisional Injunction) » #& Y
Fra A 2010 ELUFIfRAMAE -

BEZE RS — i AL RE A (R M IR A H A 4 2 Y e B R UG Al B
—fEELL ERIIREZE SR > (YA FRHAYATRE » EEES - R AR RS A
R T EE R B LIS RILLETEARE SR HIAER -

% = B Astée Flowers BV v. Danziger Flower Farm®

i efh

B2 (INV) | Astee Flowers Gypsophila varieties
Blancanieves and Summer Snow

#4 (EDV) /| Danziger Gypsophila varieties
Million Stars

WS mS EECrE S U AR EMEEESHENE » BREEH
Blancanieves PAKt Summer Snow WA{EMRE B ST A L AN ihfE > B8
O RS RIS E RS E IS L R A B R EATH S -

#rE 2 PA AFLP-Fingerprinting AL AR RIigH] ( DNA Test) » [fiHl
Emi 45 R E RN g K _ERIMEEE > R 4GS L Blancanieves i = 22
0.944 Jaccard * LLK 0.937 Jaccard » {H #52 RAEHFR 4 Summer Snow FIAH
BRI

287> Blancanieves 5 ° [ i E 75 BLEL[F 44 5 FE Dangypmini E.57%E
AR RS A SR IR R 2 B 56 fE Dangypmini » fEHR -
%t Blancanieves & & (RA R 4AME Dangypmini FiR 2 BERHE > AT

% Court of The Hague, 13 July 2005, Astée Flowers BV v. Danziger Flower Farm (Dangypmini /
Blancanieves, Summer Snow), f§ % The Blancanieves Case °
B R A FoRRER S BEBAD SETEF 20 BAFY 0§ 17 A FE D S 4
oo i 2]l BieskogFid? 5 17T BRI B oo
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FEA) e e A B BRI 2 iy 2%

b — AR AR R AN [E] 2 4 > FEANEREY - > Blancanieve {928 B A — L
Dangypmini R [E]AV4FE ©

AR AR E B R M R ey T EE RS M
B ESR A A Blancanieves AR HVERYIE > Dangypmini M2 H B
HIENA - Rt FFrag8 80T mMdmnyE =214 - B8 L ERERME R
M o

R ER o JAREEGHS H 88 Blancanieves JF & Dangypmini 27 2€
SfE > [RILRNAEE fE Blancanieves & Dangypmini FYE B 74 mfE - #
Blancanieves i &4 Dangypmini - ffdifE o

¥z p o} B

LGS T I A PR R N BB T A SRR TR MR N
o WHEEA S EIIEENE - B0y TS R B sE S e A A Y
[E e FE AR (distinctiveness ) I - sEaRETHA 2R E RIZ 2D
B T E T AR AR AT SRR B A R AR U A R R YRR AR
FE o HUE R 2207 > Blancanieves GifEEd Million Stars. /5 fE i RS 1Y
BN WA feRl Re BB T i o

Y- AFIBATHF NI R-F - Zh%d I b

T RERNEHEAEAYNHLR ZA > FTREVREZEE
(biotechnology ) - FESEHF ULV Z FEH EACH H3R > ZEURATH
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FHoE HYI B EZEE &

MY Gy SEE > MBLEEEH - EEREES > R HET
MR TR stz R SRty - 1B 2 B YRdlamt &2 i B Y)
iy > MEZ FEF RS ~ BEE - BEE - (LMY ES T EAEA
R RHI IR -

F—RNEREFE AT 1950 F(L3E4 - 1953 FHF - EBRBMEEZFERE
(Norman Borlaug ) $55 5 T " &FEE%F | @/ NEM N AfE I E R -
TENFER P RS EPEFAEZRA > e EE S BIEY R T
A — RN E - T ZAVAB AINE ARSI R - 8RR - Pl
R~ EEm - HEEERENE RN R /KRGS - 7 [FIRESOEER - it
BRI  (RR RER S Bl E—EVML - KRB RES
FACERAER) ~ 2RSS » S U R lanER] > (TR REERAE T
i MR A AE o FRE I A9 B PR B 55 P& R ( Agency for International
Development ) 1y 35 A\S & (William S. Gaud ) 7575 5 25 T " 4%
tfdy | — o FEKEReRs ERE e DA ERTENEE > SkOE
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http://www.euractiv.com/health/eu-mulls-biopiracy-law-news-519381 (last visited:2015.07.31)

* See Catherine Saez, Developing Countries Urged To Beat Biopiracy With Patent Examination,
Regulatory Frameworks, INTELLECTUAL PROPERTY WATCH 2014.02.07(2014), available at :
http://www.ip-watch.org/2014/02/07/developing-countries-urged-to-beat-biopiracy-with-patent-exa
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% See Oldham P, Hall S, Forero O, Biological Diversity in the Patent System, PL0S ONE 8(11)(2013),
available at : http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0078737 (last visited:
2015.07.31).
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olor.pdf (last visited: 2015.07.31)

*® OECD, Biotechnology, Agriculture and Food, Published by OECD Publishing, (1992), OECD
Code:931992031P1, ISBN 92-64-13725-4.
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* See Christoph Then, Ruth Tippe, Patens on Melon, ham and broccoli? Change of paradigm in
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NETWORK INTERNATIONAL 52, 54(2011).
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© Fako EHEAL B N2 SR PRES L] L% 0 T 8(2002) -
67 35 U.S.C. §163.

% 35U.5.C §161.
“Whoever invents or discovers and asexually reproduces any distinct and new variety of plant,
including cultivated sports, mutants, hybrids, and newly found seedlings, other than a tuber
propagated plant or a plant found in an uncultivated state, may obtain a patent therefor, subject to
the conditions and requirements of this title.
The provisions of this title relating to patents for inventions shall apply to patents for plants, except

as otherwise provided.”
% In re Arzberger, 46 USPQ 32, 1940 C.D. 653, 521 O.G. 272, 112 F 2d 834 (C.C.P.A.1940). ; k&
%o w8y F 82
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(bR G — PR (50 AR S B E I A F s R 1 -

¥ - & ¥ S#AFE2 (Plant Variety Protection Act of 1970, PVPA)

UPOV 24914 1961 FERETI{% » BTk fy 2% BAE Y el i A0 FH s AL -
FEEIEY ) anfEH RaStEEh 1 » R 1970 FE8CBE A B O i i Y) Rt
% WEMEEIE A aets e R R A OREE IR TE O
&5 (Plant Variety Protection Office, PVPO ) {E /&R - TLEHINER
R E H BEADET Y EAME (R i B 2 Y e - SR (LA Ea
Vo —PraSlYE E » MR A R RS MU e B -

— ~ YR RE AR E L E B R E Rz HIIRE

HRTE Y B ANE B et B 2 Y andd - 2R e S F e 4
FEFREEMAVEEIE - M R E MY e B ORaE A A R PR aa [
18 R 56— AV R AR AR ~ BREEBERIEY) i - (EAPReEE
R AR ER © AR ST R an i 2 8 B AR AIREFHH R B UPOV AH[E] - 72
BEANEL -

=~ EYEREARERE R R R TR E D KR HIPE R

B REE Z B ILEVIAARSAEA IR - &EHIARBE AR S - 7
1994 FEIER HAIRIERERE » M 1994 Rt e g/ e ELE @ #—
A e RN HIERGZE H Y Z (8 BB H 2 PR 2 oot A R B an
PE - OET BRI Hoh5 3 AR R BUS-2 1 Z A5 T m] AR A DA 288 i
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fi—BHEHE PIES B A A SRR VRS - B
BHARRUSENZ FARERTE - E— S EEYAISEHEANZME - iR
Diamond v. Chakrabarty ZZ S5 (€ S AEY MR - BE DHEYTRE &
HUSE FHEH] - ATy REREATERERID DL SOERE BRI - E R R
7EFEAE AG Supply, Inc. v. Pioneer Hi-Bred International, Inc.—Z& 148 A5 14
FEHEE Y E S AT R ERA AR AR S RS o E— K LR
FEEHEAEIERN L E R ARG EAAREER T &R T 7%
BB B HAZE R R EaYE BN 2% T BEAEANAR
Bt BT O BAMEZ F 2 A S E ATREAR 2 52
EAVIRHERNSEER - WAGE R &R T B HENZ fregr] &
A ETEE 2 A" o

Y SR P E Y ool LA A PREE PR ANBH IR RE » JABE I ELE e 7>
SR EL SRR = Rl - IR A YA R SR I (2 FR as A (el 5 5
FELE Y 2 FRAE » TEbE R we Ry > T T e AR T A Ry AR ARy 3835

T2
o

SN EE Ry » MENESTEY BN AR E I A E F BRI A
K A BT E BB 2 6hE 55— B tEY A2 2
ELE FHE A REEREE - 55 = )4 A% am (doctrine of equivelant ) » 25 = >
HYEAETEEY R EEYNG G A & EE VSR AEE - R BEYEEZEE
UreB M AR TE 2 MY R EEY) I GREY) s (R A R E A T &
HirE A A TE 2 FE ) (sexually reproduced by seed ) > tH A1t 2 955 -
FEBFIEFA TP A Y B A 2 AR ZE PR AE S AR/ D™ o

NREEIE A CAMEE MR ) &t EY S B Y fE R

" Diamond v. Chakrabarty, 447 U.S. 303, 206 USPQ 193 (1980).
Tr A FWEES LIS S 2 f—j& AG Supply, Inc. v. Pioneer Hi-Bred
International, Inc. % 4= » FEMAE* 7 > T 3-24 (2002) -
> See Robert P. Merges, Peter S. Menell, Mark A. Lemley, Intellectual Property in the New
. ITdechnological Age 128, 128-171(2012).
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Fr dE ) oA - 7 1994 LR ARG AR M IFE S 2 772 4347 2100/94 5%

HEY) s CRERRR] IR A - W T E SRR ER L E RE

( Community Plant Variety Office, CPVO) » fE{reEE 4 ~ REFI & E DL S i
FFHME F A ATE UPOV ALY -
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B R ) B — T B LA

— -~ AYRIEEIH{RERS S (98/44/EC Directive)

Fo T ERABON SN S EH DRI AR AT E SN - 49
PHHE S IEE A > LIGEERABONSEM AL EH _ERYNEE - s <25
ZNERRBEATRTEN L AECHE AR R - SO e <~ N AT AT LG 25
BEONSE A 562 (62 2 &ham > W ENEIEEYI T b2 s > 132
ZREI T

(—) BV Z GEEESR

AR 2 IRRUE » £7I8E (biological material ) FT#H k.2 ZEH7) »
BEEVMBZESY) ~ EEEVMEIGAZ XY BRI
EZEL] - SRS EFERBAS  AMRTE B RERTE T AT i oK
SR EAR i RS A s B g M~ P MR SR R I - T RT Ry
S Z HAORE -

(=) EFRATHIZHH

e B UURARE » fEYIG M ~ fHYZ LR AV T AT S5
JEEBAYIR AR EARN R S anfE - HEHYA B el S - HEga]
HEHEANE  MAERITAREEDY) » il RS E ) - AUEAH
SRR

™ Article 29 of Regulation (EC) No 2100/94(1994).

PR E AR BN ERSBERELE PSR iR Bl REES SA 2
HAEFFE > SBZEE - FTREFAHFEY oL T OC-11(2002) 5 e n
http://seed.agron.ntu.edu.tw/IPR/Sympo/SymPatLee.pdf (& 2§15 p # : 2015.7.31) -

o p o 3100 F 6971 -
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98/44/EC $5-S A IEAR 2 Al » HFe ik T 2SS T RN EIE ~ S BEY)
Z A ERIME - FHHBOMNEA]fE (European Patent Office, EPO ) ¥ LA
a2 EEYI R A R R T A BRI AHEONSEFALE A+ =% (b)
KATHERR - RS AR B AIEHEREEY 2 | ffd | (variety ) » SEARHE
SREFEY) 2 ARG IE RIEFIER » MBS EEY AT 2 AR ERBN T
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$- 0 HLFAFEWE @&KN2 F 4AFQOF AR TR

yend g

BSOS — BFUE LY (o) HEYILLR )2 anfdin (b) A
VIR EY) 2 EEEYS AN R T 5 SC R E Y a2 A e
fix Ry RRSEIVERVREIRE > (RS- Z 1ART S S0 = 1Rl THY bl e #= i ik
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" T 0356/93 (Plant cells) of 21.2.1995.
® T 0049/83 (Propagating material) of 26.7.1983.
oA pepigdn b iz %2 L4 @ 2 4 v gk (recital 29 of Directive 98/44/EC) ¢ T
AL ARG RS EA S i T R F o P2 AN E - R AR
B S AR PR TR 5 o
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Z o Ktz B g AhENEEFY 2 FE e THEYEENSE - B
™ - EHINMEA FFZEG T AR —HE N A A IRE R 2 R
TEYIGfE > A REONEA AR A=k (b) FKBTaZBI5h - AHL
FEAMEZ ATEE  (HIE¥H DR E fmfdif 3% < B INETEE IRIEE o~ 2R
HTEAIE ©

B2 P #4840 AMHIE R LFQ@)TAFR-L RS 5§

3 3

TR BIORE—BRE Y (a) YL R# ) anfdin (b) A
VI BN 2 LB YR AA e T B8 ) < B VUIREE = B
FE T (b) WAHRER DISAEYIER 5% ~ Bt U5 As ATt 5
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i 7 R4 - BONEBEIN LA AR R -
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T EMEA R IS HIE A BN F AR5 AT TEER
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level) ¢ HEBHVE R » BRSNS » AR THIAEEZEY)EHE—22
fF > FEEZE L TBA Wialk » B T Z s N ESHARSE 7 R HHrYE)

8 T 0356/93 (Plant cells) of 21.2.1995.
8 T 0320/87 (Hybrid plants) of 10.11.1988, T 0019/90 (Onco-Mouse) of 3.10.1990, T 0356/93 (Plant
cells) of 21.2.1995
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8 Christoph Then, Ruth Tippe, Report published by“No Patents on Seeds!”, European Patens on
plants and animals-is the patent industry taking control of our food? 6, Figure 1.(2014).
49



FEA) e e A B BRI 2 iy 2%

European plus International Patent Applications relating to plants

by year of oldest priority
Since transfer to the EPO can happen up to 31 months after priority the data after 2007 are incomplete and are hence not included.
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Disclaimer: Not all International Applications mention the EPO as designated office
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—+— Patent applications for plants

400 —s— Patent applications for genetically modified plants
./t// —&— Patent applications for non-genetically modified plants
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I

% g E 1k 2011 &2 F = fj4F - Dr. Siobhdn Yeats(Director Biotechnology, EPO), Latest
developments in Patenting Plant inventions in Europe? 5, 2011.10.11. at Brusells.
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i RAR DL ANEIEFANZ ARG - R 7R Z RO A LR ) 2 JE Al
HHEEFEY i 2 PEER RS - SR £ AV TR AN T ARSI - &
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BT S S 7 AR BRI 1T A (R BN 38 ) R e e > JHE—
7 e AT SR BOM#E = ARHY £ A » SSRENETEFYRIHIR - &8 T
FARBON & P EY A S AR 2 fEUS: - T SRR RESEHEYIRI K
FIHEFT AR AE IR N ZE G AL - BONE JI{E 1998 81 T BONAEYIRE
RIES - SEEEESEFENA FEONEN AYIER - WETER
AP B AR REEREE o Frp BN S A ] SR ~ B
NEEFEEYIRY ] A BTSSR ZAFE » FYRINA a5 L 98/44/EC
B UM T $ P BB CRe& - (EAE Y an s B S A 73 57 2 Hi B
fig -

AL £ ZAEPIER TR 2 By » 2010 LB E RN EULEIERL G 02/07 71
TERR G 0L08 ATER » BLEE 7y Hlst I EMER DL NI B ROTASEA] - 1Y
ECOMEAN B Z IR LT BGIFRCAE R - FHE RO 7 AR E (F
PIETER 0 FES R IR SRR R TR AT R A
B E M AR e LRV T ARSI ISR - (E (RaER e S

L TR
JHEFZS o

FoH oS -REF R

GEEFNE EZ AR B 2 7 B - FMEY) B A
BURZE] TRIPs LR 2 BR s B - PAIMAEA T HAEIEATEN Y > A=
FIBONFEAN NG Z 528 - 92 FETEZRT EBH LS 24 R Z IR0 -

TN HIERECA TR IHEA  — ~ B tEYR AT o BRI R B T A
ALEBEIR o ... o ) ZERFLAMEEF  d81 92 FEIER - T THIEH > R
THRUEA] - — -~ B - BV RAEES) - EYIZ ERAEYE L - (BMEY)
BZERENE > AERR o ..o ) ZRAIERAEYIER T AR5 RIS 2
BB A A8 B ANASAE S Y iR IEEY) > ERAE
Fo IDEHRANESR T = - REEMIEFEFEE T ARE—HE (M)
AHERR 8~ YA 2B B A R E A E AR T H

TORMEEE SR AT I SRR S - R > AR TS 2 R LI
( No Patent on Seeds ) -
8 srpxvi s e ir 7 F 203-211 ¢
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> e EfErE T SHENR TATES) - Y, &k T EEEAMENTT
2 ZHA] - U~ FHEIEGE (EU)  98/44/EC 15 KEUONEA] A% (EPC)
5 53k (b) FKHEbR "By - EYaniE , ZHA - EIEE T afE, 2 TEh -
fEY ) ANTHER - Bz AR T EEAERTTA ) ZBH] > FBkRE R
CAWER | TNERBESRIEIER 2 A T o MU 2 A TT A
FIERZ BRI - EFRE FE T A PR AR © R (BT ARHE ) i
R8P 21812 - (£ BB A T B EIR O A RILREAEE
so o EVIRIE S P AR > (REBTRERISHIES » LR aafE UK
JRanfE Z AP ] FAUMEREE FER - AEAEYIAY ReE BRI & 4 M B
Z &% -

Fo8 BRI AR BLEAE S il &

Flz R

2015 4 3 H 25 H » IEA LS aw HEjiZE (Decision G 2/07, Tomato | )
1% > $HEIEESSE 2 G 2/12 (Decision G 2/12, Tomato 11) figdsiaE > 7] DIsh 28R
NS JEyids it i = B FAEREE BB > 1 G 1/98 21| G 2/07 ZEFE G 2/12 2% » SeEEihi
TEYII BRI TR Y PreE RE R R AR - PR IR BB R 4U5E 53 iR (h)k - T Bk
NEFA TR Y S @Y E B R B s Y E A Y2 772 (HAANR
AR P AR ER 1A S Y™ o 0 $HEHE SRR BN A S E
B ={ERE Bl G 1/98 Z8 R ¥ VI iniE Ay AT B A PR R s w1zt G
2/07 Z gt A Y2 £ 2 AT AU SR AR ITA M R - R
2015 A B fE—20 31 ¥ 1 F TAR YRR A AH R = TE Y0 HH R 58 HH Y mT SR 4 Ry
T B DIEREEREOMER A 4YE 53 fR(b) S se B A iR - 1o Hit Feld
HRITEANESE - TUEE— AR SEIEUNER AL LU VIR E S 2 ARéS - 48
TR R R S R Y ERE 101 SRS G 2/07 JRE ZAERKITME IR B FE & A -
PRIMAE G 2112 Rkt » bR T IEES AT BN EE > i - EEY SR AT
AT - W E G EMPRE TR s P EEARE AV -
B R BN R HER - 72 _E A 2R 220 AT RE 2 A0 Nt ETF o A

8 Article 53 (b) of European Patent Convention:” European patents shall not be granted in respect of:
(b) plant or animal varieties or essentially biological processes for the production of plants or
animals; this provision shall not apply to microbiological processes or the products thereof.”
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SEEH L = (EZE AR T - ZREONSAFEREONEA ALY 53 ik (b) 3K
FERfZE -

BT R

G 0001/98
Novatris Il

G 0002/07 Tomato |
G 0001/08 Broccoli Il

EFEENERE

G 0002/12 Tomato h FEEYEH
G 0002/13 Broccoli 113 : SEZEY

M 3: mpFaridjpagic (ivfpFEL)

$-% EPCH 5315 (D) 5y s A2 ik

R E R

2010 £ - WOMEAFE i LAY ITAN A FEAM > fEH T G 2/07
LIk G 1108 JR7E - G 207 ZE Z FiIZE RefiiliZ & (ERHY T 83/05 JRE - H
HEBMB—-EENEMKraBENEE T AR Bk

(SYNGENTA) AR - HEd Mt — AT aRs EEEYRTE - EA
SR R B G EIE R EEAN LEEE - 11 G 1/08 ZE ZHi
SHIR T 1242/06 Z - (RLEEEA M PR E Ry 2 J7 A 7ASA - It
CHP NS EEFEREAT e EREYET A - RIEE

(SYNGENTA) ATEEES - I—I7 A8 N &H EZEVETTE  IKEOHE
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MG 53 ik (b)) > JEAEATHAIME: - dhY G 2/07 ZKEL G 1/08 ZATA2E
BRERBE BRI - IR EETR B GRIE A R R —
B MRS AR TTAZ AR AT A - TR— R G 2/12 7
TELLR G2/13 e » IRy Al B L AEYEL A > U A
S EZ EYRY A FAME -

Y- EFEHE- G 1/98 iz

1999 FEUMNFFIFIEA F3hZ B FRL G 198 i - B E Y miH
TEROMEE A o A 2 e RURB S T WP HY R4 - RETL T i sz B e E IR
SNV TR o AFEEECHVERET o SR ER TR A 2 MY fE R
FyRUMN BRI ALY F /N FIEFBE(QF I A e 2 FIRE » B2t T [0 - iR B3
ZEGTR - MEMEYiEN T EARE - [BENIDEFAESCI KN E
FELERTG 2V - R s 8854 anie (R B A7 A0 B B Ll 5 51
(Rt ™ o F S S RRATHE & 1 5 IE 0 Fy 2 B T 5 AV 45 5 (the result
of the breeding method ) - fEAE | » S5 552E dold 2 FHAE S DA S E 2 J7
AT EEHY (crossing and selection ) - 7 A1 & B H filir = 4 B @i &5 (celll
fusion) » IEAE A A TR A ARIFNEC S - e gl S EAEY
FIME—2R 1S - RIRNEHENEE - ER LhZEagRE THESOEET - 7
SRR (U 15 ) 20 R EE ) Ryt T 2 ] DA sy ™

SRR TR S EEE R BHVIET » BRANAI
1. SEOHAY HRERAERUOIT E NSRS E — a2 i -

2. H T A EE e S Y antE o S RIS Kz AE YA - IR
FHht=Fk (b) FrPEERA R ATHAM -

3. 5 A SUMdEfE 2 1R AR > (B HA R dnfdly - % HES
SLMEEENA R B bl 2 3501 -

VIEEARRAL IR S 2 H 8D AR 12 RS SR SRR
¢ FArEL e S LEE H7(2002) -

Mogligg o kBB YEPC)L EEG3(0)2 AL A TR A SHE S "
B CF ) o i i* * mo% 257 # (2013) - o ow
http://www.deepnfar.com.tw/chiness/monthly/DFMAG257/DEEP257-314-n.ntm (&2 | f P & :
2015.07.31)
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4. R—EYIZ B BENEE T > SR R E Z Y a0t - AIRZHEEE
FIGEE A9 R B Art. 53(b)FTiE 2 Z tE 7L -

5. 'F B HHEE E HaE B E N R E R R R e EY) i (—
fi) > BEHRF AR A GIEAERY - AR ARBEYE IR EHE
A] it 4 (technical feasibility) £~ & PR Ry 2 Z B k@ P it > AL
A A FFIE

6. 5 (B YRR R AT - SLISEON R A5
NI (2) TSR BN B 728 - BRI R
L BB 0 ) BRI PR BT A B S 0 R
TSR At B MR T MR 2 B A R D
5 -

£ T 1242/06 g > PR Loz B & F e S B i tE V)antE 2 ]
RAlRE > BRI X AEYIE TR Z VT BILERE R ARS G 2/12 g
(B - FLELBIAVE R AERY & 5 KIH T REE A ) el AR Al 4575 2K BT
FESE B3 ik (b) SXifiA#e I FAUERr iR - BIERTsE L SAEY )M iR o |
It - Btz B g 28 R IR MEY) iR T Dla S E IR T
BIfEAE EPC 5553 fiR (b)) FRHYIEES P IHHEDEEREY ol - IStk
M ARG AR O fSTE)E > I REARAYIREE ] LUk B an i » 1AHE )
HEPRTEY AR Y 1L HE R B i 7 A - Frada e 2 i fipree sy
Ry T SUEETE KA SRR R R e s R

SO 2BAREPFLIBRISFE -G 2/07 2

F- 8 SHFPRHLGEPRILRELAM0

BOMEATALYSE 53 iR (b) FPRE LAY TTAA Bl HEAM: -
TR HI R BIE Z W57 S DERR (45 B 1R 574 AS N At =T g2 B A s MY &
JiiE e ZAIM 0 R ERAVIE A WS AR AT IEREAR R (AR BT

% Then, Tippe, supra note 84, at 39.
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AR > FiltZz &5 (Technical boards of appeal, f&f§ TBA) RAEYIF
FASSHEA 2 B > ST M R R R » fF 4409 Lubrizol® 225t 52
RN T A R ERE AR By a2

£ Lubrizol 22> i EPO ZE& B 50 5 £ Z AV I ABIIE F 24 Y)
BTEZ 25 AFN AN FTH (human intervention) & & (quality) [fij
JEHE (quantity) (F R PR EME 2 AR - AAMEiTZ B gelfy » 588
G ERTE R A N THERZE - AR TTEENRGERMEZZE - AT
TAFAE Z D EMEGA & LAE Ryl iR E » [N Bl 03 N BT TH AT AE
MEE A T BAFITEHEE FAVHET - SUEAREPATREZ A
B Ry— ml RS ~ 52 ~ ST EIE R i - AT A2 FR S R SR L
Z Hiy » AR R E BB BAERR - Bt BRI s - (EhIE
R - B2 ~ MR ARTERIER NI )T EANER . A IsRE AR
Bl B PRS 5T ERCRRSEEE L RS F R - Bl E
AEERTTED o I ARGER TR B I R VB T AT A »
LAEYE T EZ FETEZ AL T AN EREE ¢

(1) AR/ ARZRE SR Z 28 DIEHHE -

(2.) RRSEEIHZAE o

(3.) LB ATHNE -

(4.) BHREEHE B MERE -

(5.) —HERZ BIFRERAIRE s A IR l EMEA ST A AR -

(6.) AFEEY)ZERBM Z RrEr s Z B A B 5 A iR e 7]
R Blantspasin ~ JAD B Rk o

% T 0320/87, Hybrid plants, of 10.11.1988.
232 E 44 FHLT5 F CI5-16 -
% G 0002/07 (Broccoli/PLANT BIOSCIENCE) of 9.12.2010Decision of G 2/07, 3.2.3 of Reasons,
p.35-36.
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BOMIEA FSFZEE G 2010 A0 T 8305 E R T
1242/06% = 1ERR G 2/07 SR EBLLK, G 1/08 AEY » Fi g4 Rl B

P AR LR haZE o ACHRREE T - (et BT RESm e g 0D U (Kb
FUATEIRSZ #7772 (Method for selective increase of the anticarcinogenic

glucosinolates in Brassica species ) E££I| » A Plant Bioscience Limited FfizE
TFEAS- 2] - 8 15 122 ( Syngenta co. ) A ST SEaE - 5o # 2 (G 1/08,
T 1242/06) » ¢+ ¥ hOtEAE Sk ) HoK 7 & 8 2 Bfd U774 (A method for
breeding tomato plants that produce tomatoes with reduced fruit water
content) » [ R U7 A Z BED BRI R FEEAEYIR A S 0 AR —E
KIENE&H £ ZAEYETT A el EH R SR - SRS IE R
EfZ=E® (Enlarged Board of Appeal, ffi§ EBA) A -FAHIE - 1
EifEH - AT Z M |

L EEEY 2 I ER AP A E L DU S E Y DR E S SR T
EPC 25 53 fir(b)sk - EJFRE EAE AP E R 20 2 BERECE BT
BERUER Y —H 0y A > e ™ 2

2. HRE— A e ALEEYLZ RIS J575E EPC 55 53 fiR(b)=0E
A AT AR B 2 e SR o S AR ER R S ABYMUTAE

% T 0083/05, Broccoli/PLANT BIOSCIENCE of 22.5.2007. (Broccoli 1)

" T 1242/06, Tomatoes I1/STATE OF ISRAEL of 31.5.2012.

® G 0002/07, Broccoli/PLANT BIOSCIENCE of 9.12.2010.( (Broccoli I1)

G 0001/08 (Tomatoes/STATE OF ISRAEL) of 9.12.2010

100 T 83/05 #7345 2 2. % - B R 4L /R < : 1. Does a non-microbiological process for the production of

plants which contains the steps of crossing and selecting plants escape the exclusion of Article 53(b)
EPC merely because it contains, as a further step or as part of any of the steps of crossing and
selection, an additional feature of a technical nature?

T 1242/06 #7# = 2. % — W E* 48/ < : 1. Does a non-microbiological process for the production
of plants consisting of steps of crossing and selecting plants fall under the exclusion of Article 53(b)
EPC only if these steps reflect and correspond to phenomena which could occur in nature without
human intervention?

T 1242/06 #t#H 2 2. % = BE 4Lk < 2. If question 1 is answered in the negative, does a
nonmicrobiological process for the production of plants consisting of steps of crossing and
selecting plants escape the exclusion of Article 53(b) EPC merely because it contains, as part of
any of the steps of crossing and selection, an additional feature of a technical nature?

T 1242/06 #7#% 2 2. % - B R 4E{c% = @B R 422 T 83/055 2. % — B R RL4P i o
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R B IR TS A S N 22 R 2

$ZP WAL A €A

— EEEVZEEEYERITERE EPC 5 53 (b ZE
(—) BONEFANELEYRESE S Z BARG

BICMEEFIALYER 53 1R(b) 2132 » &7 i T4HHI Rule 26 (5) HiE -

TEFE LRV TER T e 2N H R GFTAHRL - BIANFER DL 2
S Rt RS 2% (2) FEA RIS >
B AR Rule 26(1) > YIRS 2B EMERBEBONSRI AL TR
Z BRI o

M EIZFTEENY T H5E Y E AR S ek f?JﬁD%&ﬁcU\)ﬁ’zﬁ@J
{%J%ﬁAﬁ[J%jZE@JT%E% NMEEER © EVRFAES Z 1ILERTE 56
B » R R ZE%%%@%Q@TQ%?@J]%Z%%E
§2%$¢:$%§’7?)£105 o RO IRIBFE S 2 IDEB IR 1595 2% (2)
TBAE R b | BRI E s AR YR 5 VAN 58 ek » i EPC Jitf T4MHAl Rule
26 (5) I gERtE By 225 (an exhaustive definition) » B —EM

FE'® > RN EERCHIBERE -

01 T 83/05 #+4% 2 2. % = R 38 = : 2. If question 1 is answered in the negative, what are the

relevant criteria for distinguishing non-microbiological plant production processes excluded from
patent protection under Article 53(b) EPC from non-excluded ones? In particular, is it relevant
where the essence of the claimed invention lies and/or whether the additional feature of a technical
nature contributes something to the claimed invention beyond a trivial level?"
T 1242/06 *7#% 2 2. % = B R %8 © © 3. If question 2 is answered in the negative, what are the
relevant criteria for distinguishing non-microbiological plant production processes excluded from
patent protection under Article 53(b) EPC from non-excluded ones? In particular, is it relevant
where the essence of the claimed invention lies and/or whether the additional feature of a technical
nature contributes something to the claimed invention beyond a trivial level?

102 >5 7 mp] i3 & % 5 rule 23b(5) o

1% Rule 26(5) of The implementing regulations of EPC:“A process for the production of plants or
animals is essentially biological if it consists entirely of natural phenomena such as crossing and
selection”

O BHAEEE > R TSI FRRE > DAY - 1Y)~ VIR EER AR 0 B ERER
F=EVUEA - ¥ 8 » H 113(2003) -

105 Retical 33 of the Directive 98/44/EC:”Whereas it is necessary to define for the purpose of this
directive when the process for the breeding of plants and animals is essentially biological.”

1064 2 of the Reasons of the decision G 2/07, p37.
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TE ) i e e B BRI 7 fip 2
(=) EPC H{F4HEI Rule 26 (5) = HEERH"

A A RIS R 2 R - PR K R B e A 4 (Vienna
Convention) 25 31 ik (1) DURE 32 R{F AfetE LAVIEAT - AimEslfy
PR BLSEE » B3 N R AR B H NG E - MHUEEIRIN B AR% 4 - 1R
BN AETE 3L 1% (1) Rz R kiEZ = AT (in good faith ) »
A% 2 B AR RIS A o DU AR > > B AR B
LAY EFEN (disregard ) FHATHLEERH MR SO AR H IR AR EEENTE DY)
ZWERE » LRGSR Z&E A » B TR ASTIA R A
B EA N R NEHEZ R BLSERE RN IR 5 PR S - 76 T 124/06 17g 2 3
FHHRE 10 BiFE e » EPC Ji{74HH] Rule 26 (5) 7 #fEAB ST IF AR H
BRI G2 BZRRS  SEnV AR R R A BB IEr
#E - [ EZR ARG ARRAR FEA - IR FR R R OAR < HEER

RIEE - HH 28 1S R0 EPC T4l Al Rule 26 (5) %X GHRZRZ 455 -
M _FE AR o WHEE B Bl AR VIR R < S H AR SLE T
i EPC St T4 Al Rule 26 (5) » BUILAER#FF EPC 53(b) -

() £VREIESSE 24k (2) FIDEEEERH

1. EBA SIVEYRHIS S 2 i (2) ZIEREE  BETEEHZE
& (European Parliament) % - B4 WjE2 A 52 ZE 600 - 97 Saie PR AU AT
BB 2 e AR ERRAI S © & {ERA 20 T 83/05 %
yHET > FHEI T ARMA S IR RS BT T AEYE - HEEMA
Fof e ANE By R 6 o (o 1 PR B BB B ) S0l R Bk S s S i
4 o Y 1992 FERE - BUHRZ SRS R - fEAR N AR HIET M
ANEBENGER 2 8 BRI - SACE S RIB B IF S 22
BEUOLUR S 48 BEUEST T IDERT S 33 BELARAE S 5B 2 (RIS 3 1% -

A ZEEWNER RN - [R4E#RE (tightening up the definition ) -
DL EE it ERVRHES m A (the technical aspects of the concept) » {H
TEIE I i e N R MR DA R AR - S A i NS AR YRR

197" 4.4 of the Reasons of the decision G 2/07, p38.
108 «Its interpretation must be made in good faith, in accordance with the ordinary meaning to be given
to the terms of the treaty in their context.”
199°4.7.1 of the Reasons of G 2/07.
19 Amendment 22, Recital 33.
" Amendment 48, Article 2, Article 3.
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WIS BRI E EERATHI 8BS AEYIRIEEE 5 2 /R(2)
ZILERE AR AE 2 B - AL AEBRCE RS
5t

(19) EPC JEfT4HRI Rule 26 (5) #EVAIEREMITE EPC 53(b)

WRTATAL - Y EVIREGESSE 2 R (2) BEARHIDEENEIEE
i o #r EPC Jifi{ THHRI Rule 26(5) /R A M IEERRAR - MEZARNZE &GN T
320/87 ~ T 19/90 A1 T 356/93 Z 1 & al&n T IHMEAVREITE » 28 iE LE 3 (F 2 [
BSAERTAIVIEAR T - tHETERER » 15958 2 Ik (2) IRUARSATEFE
ZPHEX JE L ZeR T EPC JE{T4HA Rule 26 (5) AR - [NILEFR I EPC
FEr TR Rule 26 (5) SR T fgRiE EPC 53(b) Az EEfE )L £ AEYEETT
% RAIL o VR FRiZE B st EPC 53(b) fyife ™ -

(F) [EEF EPC 53(b)ZAIREIZ
1. EEEPEE YmiE ?

GER LAY 2 EEMER AL L EY) 0 B REERE Ry > HEEREL UPOV
1961 £ (|- 5 fe R B e =&Y 1235 | (ban on dual protection) » A FEEY) >~ F
TRV TR R - L T EYMiE ) L ERAEVIERTTE

£ G 1/98 JATEH - EBA HHMEVIEEY) mmfd 2 Rl - fER A EIEY)
Z ERAEYRTTAS ZE YA RE M AR Ry R £ R Y T AR A
AR o

2. EEMEY)RZ FEERH

BIEFPRER RS T ERAAEYS ) B LERAIEEE - SR
PR B3I B g7 (PR AR RE A A Ao > | T 32/87 LUK T 83/05
FEFTIR Y = (EE AR - R

(1) EPC 1973, art. 52(4)">-Fli J5% 2 # A=

112 4 8.3 of the Reasons of G 2/07, p.48-50.

"3 5 of the Reasons of G 2/07, 50-51.

114 6.1.1 of the Reasons of G 2/07, p.52-53.

5 Article 52 of EPC 1973

(4) Methods for treatment of the human or animal body by surgery or therapy and diagnostic methods
practised on the human or animal body shall not be regarded as inventions which are susceptible of
industrial application within the meaning of paragraph 1. This provision shall not apply to products,
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FERAAYE T A2 EERHEN R - & —(E5AHKET
A FFEEAE EEAEYIAE (abiological essence) 4aRIEEE fy £ R AVIE TS
% B AT ES I B AV ILA G AR T TR AR

S -
(2.) RSB AR 2 I8 EPC 53(b)

RSB A R S0 M R B BB B R ITFEL > G 3/08 g
B SRUES T 258/03 ShaEATidTr 2 Szt » B35 RIE P e B/ 0 —if
F-%(technical meaning)#% » & BHER & A BSTIS A ST, - RAELL
BSOS TAZE » DR & B R s e f s IR R B e )53
ei3% 7 A5 53(b) - [EIN%G R B 52(3) -

(3.) Lubrizol Z2£(T 320/87)

FELEFERE SO T Y BB B B S — AP EREl A ) R EHY
B - AiMazsz WEH T 2RERERERGS » BB ARIARE - Hi
SE IR H RS L SR R Y R AT #R eV 7k » TEH IREAIRY
A VniEie KRR EE R TR ST AREIESUE » (S FYIEER S
HUMERER | B BRHIRTRFIE o Bl (I8 B 55 S R R T 7R e A A

FERHY T AR 0 DREAERS SRR R ARIREE LR R B 5T R B
FRES SRS AR 2 MR Z i KRR — (R AR AR (e A #i
ZmllB o

BESh > S B S R T B AR A TREARY B TEAER B RRAVHL
flrFEE R LB AR (SR ERE A - TR -5
REHIR R Ry A B -

(4)EPC 84 T~Hy " AR A Z4 (human intervention )
T 356/93 Zrhéhamat iy » EEEY 2 JTAETEE 2/ VD —ERVER

in particular substances or compositions, for use in any of these methods.

7% Art. 53(c) of EPC 2000:

(c) methods for treatment of the human or animal body by surgery or therapy and diagnostic methods
practised on the human or animal body; this provision shall not apply to products, in particular
substances or compositions, for use in any of these methods.

1166 2 of the Reasons of G 2/07, p.54.

11763 of the Reasons of G 2/07, p.54-55.

YR b iz B M 28 R L ESE T ST L% 2 (2002) -

119 What’s new maybe conventional tomorrow, 6.4.1 of the Reasons of G 2/07, p.57.
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BEB BRAE RERA Ty /o A N ARETTEE T E W SR A g A R E M
R RS » WA ETE AT+ =0 (b) FvEEE RN

(75) a2 SR B A SR

1. EPC S3(b)ifEAs Bt iER - EH A LFURELY
(Strasbourg Patent Convention » BU T fi§#% SPC) M XHNER

R EEY)Z ERAEYIERTTE - Al ReElRs B B AN Rt ARz 88

> T 320/87 ZEJPHESEALNEE A AR A ZFFHEGRREHIAR RS 53 fi

(b)) NIt > B 7 Aedl 7 BT (A8 Ry 7T AR IR T2 00 A R I m] S50R]

M DRSS HRRZ B Y o 2800 0 PSR A SILARE S LU (5

ERHEA A T A Z A 2R > (DN BES S DL s B H Ay > A

AIEsS R EEA  ERAEVRITESS et BRI ES: » R
R e S (T IR R ER R -

2. EPC 1973 1 SPC I AR

B UPOV 1961 FpEEirayZE L e s fRe€RY/R A (ban on the dual
protection ) » BIONF A ASIMETLAFRZE LERAAF > RIS PEbR e B A4
W57 BRLER N B ARl e £ EE Ym0 - AR T &
FIFERYRT BE - FI01{sE FH O S BR B AE 70 i 28 = LAY 8 FE Y B =) i 2200050

(isotopes) &M ATET 254 -

PAHERRE Y)Yt (species) 2 AJ BRI » SPC JASS 2 flREAR
iR EEZER L (industrial character ) DR SR FIME 2 S Ry BERR » 78I
TEANEIRVEREAR » S T AR ~ EEEHERIERY 75 ) TEND
AEY)miE (species) AN FEFHVEAI - i [EEE DL 2260 J77A1 A
HER B AR E g BERERNBVARILE  EWAREEED - A
T A B AN AR )BT38 2 SRR DA R BR&MEER FH A A (] gk -t
B 2 g BEAEYT - BIRLAERILIME: - NMeENg®RT B8
BEEIETTEE R - Al T 7 EAR A YEJ7 % (purely  biological
process) » 1&AREK FHEr s A AR RE Ry LB AE YRR U0k

EZEREBRAVRITNEZIFN  AERILEE R RIERE R ELE

12028 of the reasons of T 356/93.
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MBS 2 - R Rl A2 i > REIDEHEVZ
HEMFO&RNEE  AHE o R ARl R BT 7 A A2
BT A B A S SRl ] Bl 2 e T AR IE A P A o TS R A A
HET SN E 22 - Hikh > GG ETEAN A BRTPEE » HENE
WE BB A EIER A g A iR%E EPC Art. 53(b) -

#E—PE o S E R B e ok R T B L s HoAt A B g A
e A R ARERE NS BRE A EE RN - (B2 TR
REEREARENSE > B52Z BV ER R Eae S A E LR
ERZiNE-FREELEE

EPC Jit{TAHHISE 27 Fr)IAMERN EEVIRa s » rI¥ T AR - Rl
{5 R AR s EA Rty T2  [IE > B bRy A=) A 5057
FER BRI - e By AaE=SE - A B 280 E (BT
W+ - EEHEFEE) ARITARTBE A ER—(E5 o T-E gt
BEELNEARER - el DR R A iEE > P rE i A S as T —
PR IE R R SRRy e Y S 35 24 RIS IR ROMT MR PR B = [RIBRHY - AR AL
IS EF R R NSRS 2 U MBI R P 5 - thatief
PR PR (R E306.4.21) -

NIE > FEEFRERAVE - B EYIR A R R A NAHAY A ERERS
WAERS 1% KRR Y - AR B o ARy 18 > EiEie EHRa 62
PR B BB TP BRIFRIA - T2 EPRE A IE f26 53 ik (2)

12140 and 41 of the reasons of T 83/05.
122 6.4.2.2 of the Reasons of G 2/07, p.64
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R b B a e AR AR VEE AT BAVISTE - BI—(ER T
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SHEASIA > SIARGWIEAERIR EHVER - MBS KAV 518
& > WLEILE BT EHR A FAERYE 5 - NI - iEREAYJ57AIRR EPC 53

(b) > {EATELERY AT BRI -

PLE(E B P E A MRESCRISERERP B > a1 BRI T iE R ARSI T
AER - AT & EPC 53(b){SLARS SR SIS BRI I LAAR A » {EAAT 1L
FEM DR R MR 2 S FE I LA B 2 - AR R B & P B A S
ZHEr - DERTRENEYIZER RG> BRERGE NRZENSIA
FEERETENL N - EAEDSRANEE - WHiEsE & it » AR A MRS ER

f o 123
R VNI =N A

1 A Y 2 IR AR T A R e A R S R A H YR N DU
SUtE e fE R R _E PR PRI FTEEAE Z AN > A8 & EPC 53(b) Z Y
GRYL

2. LAl 07 R A AT EPC 53 (b){ {7 DRI fa] iy 01 & HoAMPD BR 5k
BBl RESC LS BN - RIS Z P B A B M s B A E Y 2 R N B
YRR S -

123 6.4.2.3 of the Reasons of G 2/07, p.65-70.

124 The questions of law referred to the Enlarged Board of Appeal are answered as follows:

1. A non-microbiological process for the production of plants which contains or consists of the steps of
sexually crossing the whole genomes of plants and of 'subsequently selecting plants is in principle
excluded from patentability as being “essentially biological™ within the meaning of Article 53(b)
EPC.

2. Such a process does not escape the exclusion of Article 53(b) EPC merely because it contains, as a
further step or as part of any of the steps of crossing and selection, a step of a technical nature
which serves to enable or assist the performance of the steps of sexually crossing the whole
genomes of plants or of subsequently selecting plants.

3. If, however, such a process contains within the steps of sexually crossing and selecting an additional
step of a technical nature, which step by itself introduces a trait into the genome or modifies a trait
in the genome of the plant produced, so that the introduction or modification of that trait is not the
result of the mixing of the genes of the plants chosen for sexual crossing,then the process is not
excluded from patentability under Article 53(b) EPC.

4. In the context of examining whether such a process is excluded from patentability as being
"essentially biological" within the meaning of Article 53(b) EPC, it is not relevant whether a step of
a technical nature is a new or known measure, whether it is trivial or a fundamental alteration of a
known process, whether it does or could occur in nature or whether the essence of the invention lies
init.
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A BCE BARTAE R H R -

$-p *RLPHET

BOMBENmiEA EfZEE/E 2010 F 12 H 9 HER &2 G
2/07(broccoli) Lz G 1/08(tomatoes) Z& 1 LHHIR » S8R DA (EELAIREAY A 1%
FEAT Je AR 2 38545 7 U B R AR A AR EERE ) U7 025 » IRIZBION B A4 53
R (D) FRE » [ Al EARAEE BT B EAERRT 2 4b - Tkl AefE #EH
A& B HAEAC Z AR AH 2 Fefla P BR R e B 0 iZ L HRER - 55— J71Al > —1E
B EF MM AR 2 T8 (B R A B A iR (trait) 2 A R4H 2 1l BR
Hill3 B AT RS 2 Y BRI R S NE R 2 TFR - A T H
A o

PRI > XA B R G AP AR e 2 ) ~ SLEPE 2 A AA &
FIMERTEZREEE - & G 2/07(Broccoli)BLkz G 1/08(Tomatoes) ZE 4 5% (0145 1
R ENREET 1% FHIFEAMIBR T #HERRIA ATEARRRY MY A K
I AR AR EE & 3% T AP A 2 ACERS A Y B e Y EE Y 56
KA - 7l FafE B g R R G TER EI R B g E AL E
EEVIE S IR el SR Z AN - ISR —20 7 BRI Sy R B3
FZE&Z G 2/12(Broccoli 1)LLK G 2/13(Tomatoes Il) - £ G 2/12 DLk G
2113 » ¥y EIZEEEIRAGIEAR FIfE B g FEEEE - IRIBEEUNR
FIAEE 53 RFEO)KMHHER 2 A EEY) 2 FZAEYRETTE » HIRetHE
Y EE VI RHOFE ) &L 7y < EE YIRS SKIHHIZ A & B A & H R
(negative effect) ? [ HL— &R A FEfZ B & AE 2015 42 3 H 25 HIERR

125 Then, Tippe, supra note 84, at 39.
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{1 J7 75 B ST DR e 2 ST B DU AR i B > (P B AR 5 5
AEGHES THEY) 2 AR 2 i - SRR | A B B A 2 IR R M s B
TR R REE G - WA E% A EPCER+ =1k (b) AYEIEZN - |
EERHVIERFRE R REF S EAENEE » EaE%ZEE (random
mutagenesis ) 7 mJREREREE G 2/07 ZEF it 2 1524E -

H RN FELAE 7 FEAEYIER AR BAYIEE 7% - IEE
SRR T AR BN BN T2 - 810 HE DNA B A T4HHRE &

(cell fusion) » B L3 FH@EE5 2100/18 52 ( Directive 2100/18 ) > 1154
HEHEERBCEFY T E R - MEMERMERZ AN —EgPAE
E+5< - BAMA BIRM 2 Bl AT reg 2 51 <

RENHAM BT » TEFARRAEMR T FRIME 2 55 KT 7] LAk
SHEYVIH S EEIER FTA IREN » SR Z AR d B E P T RE %
HSRAYEE R A 2 A BT -

FIR ABRAPEVR 2L AT RN G 2/12 428 G 2/13 -2

¥-B X0

BOMEAES 1211 926 57 A fifEEmnEH] (the tomato patent ) - ER
RIS 2003 4£ 11 B 26 HASE: - IBEFEES S ARSI EET
% BE—J7ARESEEEE hndYE K& (reduce water content) » DU 702
Z &Y (product of the method ) » [ffj [t 750 A 2 FHHIFE AR By G 2/07 %
FLRRA R TS EREE AN kL 35 SR PR E Bl Ry it BAH B /K SR A I E i
A oK o R B R AR Y R R -

FNBEETEINA T BN 2 I7AZ RIS GEA T INEE > 5%
TV RSN - FATHEE A LLRRER N RESHE 5 ra iR 7 7Rs5 K 20K

I EL AR NRARE R A AR AR ER AT (R A AREER
2hhmH R (EPO)E X L fIgAe) » 2 PF AR 102# 127 307 -
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SRR K IH DAE e SKIHAY T A\ PR L B2 AVRE AR - & ERefti s
FRHRRREY A5 KA > BLRFEEES 53 ik (b) KAV H YR EE - |

£ G 1/98 JJiE i » (kA T HA 2 Y S HE B e - W ERH
AR RRRL 8l is 2 B TEE ) » M IELAEEAS (crossing ) FI7EEfE
(selection) A EBEAVETETTE o 28I RE L EARZLE 53 F(0b)7HI()
A SAILEERY (legislative purpose) » BUNFFFEFY (b) KHY
MRREHAAIESRY T (a) FFTEITAYERE " -

BONEA EIR B & s T 1242/06 S iiE 8 A M=
AR R BIEAG ARG G 2112 JRATE » PE={E B R LABION S A1 456 53 fR
(b)) KA T RANS LAY T A Z EEYIRIEE KIAR I E M - BIE G 1/98
HWEREYIER AN T B ¥ RS KIAEUE i A R
IHP S B AV ARG > A EREAN T -

(1) 2L EPC 5 53 ik (b)) PR —(EtE R o b A= 2
FiEE > BN EaREE KIA T E R A ISR e (BIaKR) BA
=Ti-7 - N

(2) HEEME @ s REA T SHE Y sa8Y#o R I E Y i & 2 &
& ILETHY? B CE AL B BE E I B v FHEY U5 0E R £ AW 0575 77 ] 18

4 IR E i

(3) AL PR LN RIE L R R G B SR L AR TS
SEFTEZ Y TR

127G 0002/12 () of 25.3.2015, decision (f), P.11.

128 «Can the exclusion of essentially biological processes for the production of plants in Article 53(b)
EPC have a negative effect on the allowability of a product claim directed to plants or plant material
such as a fruit?”

129 “In particular, is a claim directed to plants or plant material other than a plant variety allowable
even if the only method available at the filing date for generating the claimed subject-matter is an
essentially biological process for the production of plants disclosed in the patent application?”

130 “Is it of relevance in the context of questions 1 and 2 that the protection conferred by the product
claim encompasses the generation of the claimed product by means of an essentially biological
process for the production of plants excluded as such under Article 53(b) EPC?”
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131

BIOMEE A ey HY At R 1B W (R A IR A AR EIONEF LA SL
thEytEEE (wording) » HRERFSEIILAEAYHRY (legislator’s intention )
DL R B8 2 fR FE R FF 2 i B2 ( aspects of systematic and historical
interpretation ) - $ %t E YRR I EAVE Y EY) (essentially biological
process for the production of plant) A& 2t B[IfecqE - #f e (E AR A -

(—) AR

FEBOM A AL S HAZHR0)T - @ FPRaI LU By i
BARMEDE (plant variety ) » SSEHE{ THIAIEE =751k (4) ™2 DI G
1/98 Firhife YA AE AR Al > A7) e =) 7] e B Ak 1A L T BRI
PAIMRAAE an iR B AERE S - hA B el AN - Ehy st e e i e 2
R BN B S SR T R B B S - ARSIk SRR
> BIEY) e A [ DU AR G A (i R T AR DK B s oK o (A
BRHINGE T - W EREYE - SRR A HR R LR YRR T A Y Z AT A
M EIEBHUS ERAEYIE AL TTEEMR - BET A KRNSO G K
WEEY) » LEY SR e aaEysEhy s E™ > ek
(T3 B B RAE A BC S s A A B B0

(=) HHyME#rE (teleological interpretation )

G 2/07 DL Rz G 1/08 th » £ R e 112 B B2 G i A AR ] 55 L+ = {6k
(b) FERIAYEMRE -

(=) SHEHEFTAIRIEE =47 0RO) LU AEVIREEE 56 R () 3L H

Blag g Jp B E 497 EPO# X 2 372 B g #3087 54 & 4] (2015) » eqn :
http://www.tsailee.com/about_periodical_show.aspx?cid=189 (& {5z p # : 104.07.31)

% g1 OBJAAIEC A 4 iy £ IS ST EAPF o

%3 T0019/90, ( Onco-Mouse) of 3.10.1990.

34 G 0002/12 () of 25.3.2015, decision (b), P.45.

35 The second exclusion is aimed at averting an inconsistency with regard to the first group of
exclusions.
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PIREAESBIUMR (1) (b) » EREHVEAE T > VI BN KIH T &5
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S5 AZEYEYERE - SRNVIVEEEVIMSE SRR (2) 20
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Rt YIRS S 1F Rt TARRIEIRH AR - WA Ris S SR iR
(DL EPC B H A= (b) ZFPrigHEEE -

(9) RS fre

PR E AR RN BT A » MR R
SRS SRR B A AR > I R
> RN -

PRI > 1 L AUE GV A T o GRS AR © R BT
BEEHE G 398 RELZ A wdm s ] E Bz (dynamic
interpretation ) - LA {E (FRFRHY igRee BRI RE BT YA+ H oy fHEZEHIIETE -
B EPC 1973 Jf2 2000 FHHELE » FIHZILAHRVES 2 EAAT » BE
BiEkioE UPOV1961 = EFIEYanfEryfReE - i HIEHF £ HA A
HEPRan MRS - B2 > FRSHTHY BRI RE 50 BAE R HAE Y AR Pk
A —E R EY)antE » {EEY)PLSAEY A 5 2 2R V) anfE e R IR

e
HE ©

Wk FEREE e HEARERT » X EPC B +=1& (b) fYHHRE
BRI A S B R A A A S FE L SRR - AR AR
FEAEYERTT AN  FE RV EEED

(a) EsfEEEEEAYE T ER LSBT S T AN
FAAE 2 5 T T (traceable) » 455R3E30 » B T R BEAME A4 >
JE T B YR T AR AR Y ik e T B S AT S A o

TS B EE RSB ER - EPC EHT=1% (b) 20k
SO R T PR 5 R I O A > Bl ME S T A R R A A

136G 0002/12 () of 25.3.2015, decision (3), P.55.
137G 0002/12 () of 25.3.2015, decision (6), P.60.
70



F=E EY) R R 2 5

it > AR TTEEAA SRR HE R e FEAEYISR AR G EE EPC
FHYNBR T anfESMEYI LA IR AT A BRI 778 -

(b) PSS (M > kT EPC 55 64 5k (2) IH - HMEH
ARG KIE 28] K B A EY) - DL has KIERIAE 77457
TEW)ah Z FECKIARSUI S E - 2800 > R OE A W) dn s K I o A AR Y

(subject-matter )& FE I SAEIAH R IR ST I — EPC S5 A+ =f&(b)
ZAE R o R = (ER N A R

(c) WA LSIZEENERRIAREMPZ ERE > B2 HERE
(ethical ) ~ #1:& (social) DAR &S (economic) Jegif » ia L BT ARE
KRG EEH IR E ] R Hyga g RS MmN A A R S E R R E
Hi#n (breeders’ exemption) KL EHICATRERYRZ 2R « ZRM E— TR 2
K FEhZ B g Z BT T LASRET » EEA T (EIERVERE - A FEiE
SEgENGS | FES AR (Hague Court) {F 2013 -5 H 8 HFffittHiAyH]
P B T IR EPC BT A=10% (b) B BREAIBERREE T - M5 K
H Ay mIFE A S e S E Y EEAE YR TTEE > EIRA
& A DASCE R o BIfE E BV AR AR B R T o BRI A S
BT A BN BE AR ST AN AR T AR T A
R TR A SRIE A A S

(d) R Es R B YR BUNET % & BBl Z WEIAC 2%
EENE B P R E R TTREYIRIE S Ea e - 1ok - S
JEER ~ B DR A

(e) RIEE » HH Y SAEIREZ 55 2K B & AR 5 7AH
B PR Y an s KIA UK TR E Y anaf >KIA 2 5855 RIFEFHAIEE K
Hp A E e ERAEYIRTTANEEIERE - WatEsR > ATEAPEE G A
& ] LUE B SRR RO AT Y -

=~ BRI R R &R ¢

%% (C/09/416501/HA ZA 12-452 and C09/418860/HA ZA 12-577, Reasons, points 5.2 to 5.11)

139 B < 47 : The Court held that in the absence of an explicit exclusion in Article 53(b) EPC,
product claims to plants, other than individual plant varieties, obtainable by an essentially biological
process for the production of plants, were in principle allowable, even if the essentially biological
processes themselves were not. If the product itself fulfilled the criteria for patentability, the fact
that the known process to obtain the product was essentially biological did not preclude a valid
patent claim (Reasons, points 5.2 to 5.11)------ G 2/12 decision , P.64
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Plants versus varieties

Golden Delicious:
not patentable (variety)

Plants containing gene X for
increasing Vitamin C content:
Variety A containing gene X: patentable

not patentable (variety)

FER TR R Eae ¥

EEfHR 2011 SRS - ARAE(E LAl = (ERH S E o mIASHRIH Al
BN A G ERTEY) < B PR AT SREHIRERE - AR AR - LA
REB1 BRI ERNIAR S AR C a2 i HEEEYHAEA 1TRE
Y - R LA EEYIEE R ¢ gE L AR EE & 2B NAlE AT RE AT B
HUS BRI - 15 R IERATA A RE A LRI Z B R b fl i A AR PREg &l
& > e > SARAVERGEE £ (defacto) HYSHEAFIFE -

BEsh > ARV X BRI ARt AR B (R MR AR
(EAERIRCE B OREERTAE T - BIOM A5 DU 1 Hh Ay R 7 a2 a5
T anfEOREER G - ASCLLRy - PR T ERREAE A SRR o (RS
AT EABIANIRE Z FIENE - HPVEYS KBS B AR - AR

10 Dr. Siobhan Yeats(Director Biotechnology, EPO), supra note 85, at19. Then, Tippe, supra note 84,
at 14,Figure 4.
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Y1 Sigrid Sterckx, Is the non-patentability of “Essentially Biological Process” Under Threat?, THE
JOURNAL OF WORLD INTELLECTUAL PROPERTY 1, 16(2009).
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143 ¢-377/98 Netherlands v European Parliament and Council [2001] ECR 1-7079.
144 Alexander Turk, Judicial Review in EU Law 128 (2009) .
WOBRE HEN LR FEMNEN Y2 FREFRE(L ) FEMAR IS L2
T 50 (2000) -
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R A R > FETEE G - > BREESHEHEY) miEA R
s 1L T TR FEREEY) miE RS , (Community Plant Variety Office) {E %y
HEWNE > EREE 2 GEEE - (RER DR B S i
&L UPOV1991 Kbl i 2 bl » DL N#lt -

— ~ AHEIR RS b iR 2100/94 SEAR AN SRR - R EER DR S
2 (e - HEE G AFTAEYBRE o« (5 F > 2100/94 SEAHAI>
FANGEE A G UPOV 1991 \4Y » PLeTERIM: « —2¢it: ~ fEE
FHTRA I Ry o

“2 > aufEfE A (the holder) ZHEFIEEE - kiR 2100/94 FEAAIZ 55+
=R I o R A EREE A e L ZET AT o M A R HYH B A B T
Rl BIEAM R MMEEREEETE « SORESHIMR R « Fe il -
AETTHRE ~ FRBX B 2 HAt i ~ Sl LT 2B ARy T B SIRTT y
TR 2 17 R

= STURE IR | EREEEEEEH

2100/94 SEAIRIARL 3t 4z (Public Interest) BY=E > JMIIA TR
ERUMIFEE R EAINE - AREGNE S8 L EEE 2 (&5
fi > WA EE H AT e e - B Ry 6 o S 0 B B R = 3 an AR A
Z Az - G MNISIARSAERAZ 5 14 (RETAREEAVEY RN K2

18 Article 5 of Regulation (EC) No 2100/94(1994) “Varieties of all botanical genera and species,
including, inter alia, hybrids between genera or species, may form the object of Community plant
variety rights.”

Y7 Article 13 para2 of Regulation (EC) No 2100/94(1994):

” Without prejudice to the provisions of Articles 15 and 16, the following acts in respect of variety
constituents, or harvested material of the protected variety, both referred to hereinafter as ‘material’,
shall require the authorization of the holder:
(a) production or reproduction (multiplication);
(b) conditioning for the purpose of propagation;
(c) offering for sale;
(d) selling or other marketing;
(e) exporting from the Community;
(f) importing to the Community;
(g) stocking for any of the purposes mentioned in (a) to (f).”
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PR Y EEER  A g
LSRR A s Ry SRR P -

VU~ BTG - 5z e HHEEFPEE] (Limitation of the effects of
Community plant variety rights ) %

SRR 2SR KR FLA AR GRS HV Z 1T ~ i ERREHEY (W5E
BE ) UEHE - s R HAV 2T R -

T~ B 7SR RS2 E Al (Exhaustion of Community plant variety
rights)**°

7N BTG - R REGE (Compulsory exploitation right )

BRI EARAT I ES (> Ry REAR R R T REAIREER R Al S5
A REYS & - [FFEFFECR T S 9E 1 873/2004 5% 7 HIE TF 2100/94
SEFLAN - BE 2100/94 R AN EE 29 ik 5@l fE (compulsory license ) #Y
SR LKA AU Fo A & BANERIFA B LA R AE I -

£ FBILTIUR - AR EATEOS

i A\ A s 2 R E Y - (SRR » K EERES - T
B B2 ES SRR R F L S -

J\ >~ BT B REE 2 25 1 (Cumulative protection prohibited )

FE 7 B 207 7R e P R 2 Al (A PR BN S5 A2 B 25 ol 5 [ ] P
BVAZ EH > 28T RS R AN SR Z AR o B anfdiE SR

18 Article 15 of Regulation (EC) No 2100/94(1994):
The Community plant variety rights shall not extend to:
(a) acts done privately and for non-commercial purposes;
(b) acts done for experimental purposes;
(c) acts done for the purpose of breeding, or discovering and developing other varieties;
(d) acts referred to in Article 13 (2) to (4), in respect of such other varieties, except where the
provisions of Article 13 (5) apply, or where the other variety or the material of this variety comes
under the protection of a property right which does not contain a comparable provision; and
(e) acts whose prohibition would violate the provisions laid down in Articles 13 (8), 14 or 29.

19 Article 16 of 2100/94 Regulation: “The Community plant variety right shall not extend to acts
concerning any material of the protected variety,
or of a variety covered by the provisions of Article 13 (5), which has been disposed of to others by
the holder or with his consent, in any part of the Community, or any material derived from the said
material, unless such acts:
(a) involve further propagation of the variety in question, except where such propagation was
intended when the material was disposed of; or
(b) involve an export of variety constituents into a third country which does not protect varieties of
the plant genus or species to which the variety belongs, except where the exported materials is for
final consumption purposes.”
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REIE —RERIA AT RER: & OREE I ZE AL REAIfETZE - 2100/94 SEARAITEE L+
RIRE - EARASRE A AUS i > B S R R BD AT RS an
fEfE - IR SHREONER] - 52 AREEM 2 PIELA g B SR 1
B R AN o FE A (R S R P A SR T EUS A R B S AR 1R > 101K
2100/94 5 RE RUGE M ECHER B it » RURYERE iR g AT A - Seat
T Z B SR BRI 2 SO BRI & LEARRE  Ib—Md (AR R 1 22
[ —HYBK A A RS - SREC e 2 SO A Bt - (e B
BTG -

¥ - & RBRFE2L PP Nonsanto v. Cefetra

¥-P RvzRasg

w A= (Monsanto Co.ltd ) /& | fefa A XU Bl hi sz ik B H A
KE BB > R 7 HERE S R AR N R R
BI% - EE& T EHEASS 0 546 090 52 BERRFFS » dll#A =l mnE %
[rEREaT 5 B PR HE L1 BB R 5= Ty (BAE R =), Soy meal ) HHAL &
2 BRI e BRI R E T B EARE - W AR 252 M 2 8L
AP (Court of Justice of the European Union , CJEU) » AfifERREHI™ -

SR ST » #ds Cefetra Rl ZESR UL A ERIFTEAHY
FNFPH LA RESAE R S R IFLINRE > Wa8 R o LLIERA E] ARG S
W% A2 PRaS RN P FIRESE R iy HER&E 236, (presence alone) 37 H AE
FER TRy ERRZANFIIRHEEEDIE - MRERVEE - #iER
FoBICE AEPIRHSE © Z BT LR IER G PEER E A A FRE 1A R RN E S
HAED) -

EVRHEIS S S NURINZATE ™ BRI RS R e R p & —(E

0 yp AR P58 F 88
**! Roundup. Ready® Soybean, RRS » & & 482 @ “Hp 4 £ § yusk ¥ A F40§ & S48 0 5 57
5B RA LAY -
152 Case C-428/08, Monsanto Tech., LLC v. Cefetra B.V., 2010.
153 Article 9 of Directive 98/44/EC:
“The protection conferred by a patent on a product containing or consisting of genetic information
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FEan A L & B AR AR ATH R - BRES TLREE — M E &4 - HiEA LA
KA A [F| D RE Y i -

WG TARER Ry Al SRR Z (TR HAASE 53a (R —IH
PR I ARR A IRIEGE & 25 /\I% > TS =TEAPRE R AEYIRGE
CHIFEIR  WAEERAS RAEYRHEAR S IR 2B - R EREA]
FERVHFLEIRR 7S R R ILEREI - B s B ARG SR 2 3
fir » DARER SRR BB A T Bl Z A R < BB R E S 27 (RS
30 f& - (NIL > B AR IBER R IPREYSE 234 fif@th SR (preliminary
ruling ) 5 KECNERBE (Court of Justice of the European Union, CJEU ) /4t
{730 (reference for preliminary ruling ) JHCHRHR LAY ST R b 5 e i
R T AEYRESE S FE IR IRERE G A LR - —(EEEH
BRI Z Ean (REZRER ) Z AR R K ARy - 2
AR AREET E B AT 2 i BRI EINRE - B R LA R P 581 2RI R A
AAGHIAINENS » Z AR PR RERE S B KA TE DA 2

2P ZrRAfR-ARP e e %ﬂai?}ﬁ?aﬁ@iﬁ QR hikd

BOMZRead s BN EGER (genetic information ) (/A1 (FR(4 NAGEH
EVIRIEHE S ETLRNEFENEE - F— & —(EEREHEGETFER—
EEY L B RENERIIIIEE (function ) WHFRIRITE fL [« fh—FR
MR T DAMEBON SR A BLEOM SLIERE RS IR B 0 AR (4™ BONARTR
BERNVEALEAAZNEE » (02 FRNAEHES ZES » KEF
KNI HEFELE 2 KRR 2 KR BRI P HEE & A & UEN
BRIERFY] - miEgEaR o AR A SRR Y 2 SR A
FIRHEINEE - BIKZH e B AR M B RIIIRE 2 ARl R
HWNKEH EEH 20 AR EREEE LUHRY - 37 BN R KRS DA B E
REHIRIRE - f—PIBRERIIAE B OSBRI RS b R EHER
FqHYE (dead material ) o [RIIE > L D FVEOMN R R B RAE K 2 AT TS
oM ZE R - HE BN A S R 2 fE g HEA 2 AR 71 B AL
IER SR O E R -

shall extend to all material, save as provided in Article 5(1), in which the product in incorporated
and in which the genetic information is contained and performs its function.”
154 Jay Sanderson, Reconsidering plant variety rights in the European Union after Monsanto v Cefetera
BV, E.I.P.R. 2012, 34(6), 387-394.
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$Z 0 AFHZFPHEARE

BOMNERE AT A E T LA S AR FEFEHE A —E RS
ZFTAEY) » B d UED A SIRES1ERI T FRVAEREE oo R TR
BRABEFNENEARFEANRIEE - E—EREAGIEENORE G —EENE
FIRENELN G (the public) FY+1Er224Y (social contract ) » S EEFI#E A H
S S BRI N A E A RS DU A1 FH e on B R - VARE 2 (i3 E (the
Advocate General ) 535 » #5AFEAR R ERBRIIGENRIHMAT & - Hig
SRR 2 e AR BRI A o 55 _(EEAIRTEEFRHIE BB
PRAEZEIH - ZAIMAL A (Re& a5 B # 88 HH. Cinvention ) BA#$IH (discovery)
HYE 7> (dichotomy ) (REEFLERIHIERZ RS » A FRERE BN 7RI
e B R IR TRERFPIINAS RN —fEdH » R STRErTS
2 0 ARV A RS Ry e o

H# > EANFENN REREESE - EY TR ENEN -
{50 B AR ORae sE B iR S i SR T AR ZE - (derivative production ) » H 22
RE S S BE N P FURT B A - SR R S SR T A 8 S T TR RE A (Rt ™

BESR » ARZEEIN FAER KT (claim) SRR NVERTRE » A &
A FE B RIATE RN BN 1 AR BER K Gk (soy
meal) - MK FRL-AEFAFRRIAZ 91 > BAEPREATEEE] - I - 72 7]
THERAIARAEA - RACEFIRE AN H 55 EFIRFATEEES R KIS - S5
st e {50 BRI B A1 P 7 AR Y EE P B AE P AR B B2 ST A0 B T2y 2 2 B8
5o A S RERPIIAS - —(ERIIHVERA S (product per se) HYH
FUEHKIA > B (o At 72 AR (5 P T R A 2 o B B R A SRR RE A R
MR e A —(EE L e A AN IHHE - E—DHER - AL
AIREG LLBER AL B 7R Z FEWIRYEE KA (product-by-process claim) BYJ5 3
77 EAR B DR HEY) S RE S B A -

155 4.
156 |4,
157 4.
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Fep ARENHE EAEL BT

AN BN OREHEE e KBTI ~ BIRFPSI LU ATl R HY
V) > RIS KN EVIF RIS KIEAVEER - SUyA e EYE N2
PREEHY o JEBEEIN L — B REIERTH - R E ) i R AR Al
FIEY ARG % IR ORaE Ry — {8 5 I FTHYEESE - I el AR BB IRE 55
Z R FAEGEE B AR AR - H R EAYHESFAE R B AR HE )
SHHMIRERE S e SHIEEE ~ RE I ERESIE It e SRR N - DU
A IREE (sui generis)f YR 1T M - FRIEEZSL - anfEREARRIRT BA HY 2 AR &
FEE T HINEY S H AR REAY IR 5. o 28010 AR ZERYFTRR PR T
TRV HH R S IHAE A AT A2 (REE VEETE - (EBREE s PR AR I E IR B Y
A3 AR RS T AT E ™

— ~ DABREA R A R (REE B N AR (R W] RE M- HE Wi ~ WKORE R
Ao ELE v

TR ERER T » & iEiE ReE HilE RN 2 OreB hnfE 2 EMR DU
FEYINE > BIIATRE DAEK S i A REAR A R B IR (E ) - SN A e HI Y
F=Mk (2) DU (3) - FlanzEskr (grain) ~ TI{E (cut flower ) BGE KT
(soybeans) “EAJRETE S WREA RIS FEE (REERYER [E 2 H -

Eritz4b » B+ =% (4) TMERT PR &iB MR E a2 irig
I E - TATE Y E M (product) HEAF R (material) « & T BE#95¢
TR =))W AL o W EEIEER R UPOV RLH T RE

il

1. UPOV AXMEIERHIE Z AL » 1950 ARV Ew T - Y F A
i R A R R ES T B R T AT A RE A > SR DASUE
FEGEEIAM K (propagating material ) - FfE B HRLMT N EREY)
FYAH R ZE ) ] DUAE { Y S8 B2 S 1S R HY - 18T PR B HE Bl Y 57 e A H A
B o SR IERRRRE o BB A YR SR et I B DA o e ] R B o T

( CIOPORA, the International Community of Breeders of Asexually
Reproduced Ornamental and Fruit Plants) 7£ 1967 & 1961 /Y UPQV 4px8

158 4.
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& ot I (diplomatic conference ) 205y » FHEE L [RUEETEM R IREHIEE
AUIERERY Cillusive ) » (R BBV S ERV SR E B H A A F 2 EYE T
ZHRCHYENREETE (heterogeneous activity) » Horp i & RAHI+ Ry 2EeefiH UG
' (ornamental cut flowers)  FAUIFEAIGIT-FiEE LRI S — R By - —{E])
(Erm AT — (B R B S R 1% - A A S — B KREEIE > M2
{18 B 2% [ AR L AR RS > MR K E T U ERiRE S P A
ZIFARAVEZE > R Ry PRy s B (& S N B AR - B R URERF
HHT B AR RE A ST S -

Bt % It IR 5 . UPOVI1961 f 7 45 & A3 U {E 1Y %% 5E i U 3E 2
(concession ) > SEAR/NKTEAETER Y IReE sn E I R4 - (HE5 Tk
(V)R IERIRERRAE T ErUM s » RITELEEN U ARG =5 LA
(commercially used ) G{Efy S IEA IR - BIEFEY) By TE H $AE HAVMIE
ZIHER

MBAE 1978 VN SE b > (H2AFHBIRE RS SEanag 18 » ¢t
¥t 1961 UPQV AKIMVE TR (1) A5 SfgmigtEIERZR - IR 51
EIEIAE FRAFEYIERI4HE (heterogeneous nature ) [RFIEFER LY
Pt ROE R EN A sE — R R FrA I BEEE) - [EAh - AR SSafi A )
{ERY BT BN 2Ry T AR EE E 20T T A A R T BIEME « BIGA
R A UPOV IR AR 2 - ZEaitEDITEN 5 N £ @ I Bl 5 i
T 28I 5 B 5 15k UPOV. b B Bl 4 7 ot ek st il o

UPOV Rl fi I fy AICES 2 2B T R B (A s - Ho— Bty R R
BN E B TR LR ESRRIA R - TCH R VB - 240 UPOV
DN HEVBSE RSB R anfE » Bk TIRE [FT A T8 E Al REHYEI R
ks UPOV [ R - H{EEIRAPREHEE > /£ UPOV E Ry (RIREN 1155

B A TR TR T 4 1}@ i
SRR - B R R PR G AT L Ly fm e T ehinh s e i
AP R ] AHRE? TARL NEE dose -~ p FE o @il p gy
http://library.taiwanschoolnet.org/cyberfair2006/kles2005/webl.ntm (& 2 i f¢ p #F : 104.07.31)

160 = o ) v 48 4 S8 T & 745 € (International Association of Plant Breeders for the
Protection of Plant Varieties, ASSINSEL) ™ * L o4 fo % #ta B3 A S A M%7 ﬁiﬁ 5 B
(CIOPORA - International Community of breeders of asexually reproduced ornamental and fruit
varieties) -

161 sanderson, supra note 154.
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Eoas BN e S
b AKTEIR EAR B0 A RIS | T ™ -

QSN 1991 ZFn B ERYIREURHSEE A S B s YRR
PR HiE - EAHEBEG RS E BE(RRER ARG MRDITRIR
RS o A EAE 52 T 2 DR R PR AR 2 T R BE A A -

HF] 1991 FHVINMIRG | HIREIEM B R s E R RS T
ZENE > R BUR HEYIHIAN ALREE (212 UPOV 1991 55 DUk ) -
IR RFR > BEEREHRASERT B B YRV ALREE - g (i
TEHE A\ B E P b 2 IV BE RS IR F 2 AN HEE M - SRR R 2 PR
WA PREE ZHRE - RP AR R AN e AR L Y 2 IR RE (A &
B o 2RI SRR Ry B sE HAYRTRE. (proof and evidence) Si-A e PATE
FE AR R ENVEL S - B IURR (3) ZAAyAHEET™ -

= FERECHSHEHNE

SEH G B A MR > B SRR AR AT i 2
i o RS R Wt an i R > F— a2 B R I P OReE
(N A dofeE) o 55— anfE AR ARFEEE AR AR RS (T B fnfd) - BRI
B RS i -

A S N B aofiiE A (R B EE et (= e 58 Fy B [RIReE
A aefiPAR B anfi (SRR S (e B A GofEAVER BE anfihe - ANFEE
A EITEE i =B e AU E JE T B I S8 -1 = (R (S) Ay i [ DA K
1997 SLfEMEIRZESE +R(2) - B A R CREE R0 B /S5 S w UL
TR > BORE AR AR e 1 oo R AUE 708 BUS S B B AR 1%

@ -

TR m = Abeee fe A SRR A S (o B ARt e ieEr =
FRTER HABIE TR A SHfd i AR 2 fnfdie o - B A G 5280 B
ane B R VAR AT AR AR - A BRI O a8 S T A PREE DL S It — i

162 Id
163 Id
164 Id
" F 74 0 48 ¢ 5 Calluna vulgais » ~ 4 g te i % (Scottish heather) - 3 @t e 4 12
BTt TS 0 eyt o http//www.wrn.tw/content/book/12740 (B {5 F 5 p ¥ ¢ 104.07.31)
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O EREBNEE R - S8 RAEELEE MG - 281 > 35 bE e (e ] 1
[ PASRE A 5 AAETE B 5 - LR anfl i A FE A G 1T (E EL A
o BN E S E - OARZK  TEBGE R A STERE ARG SR E X A
HEFEME - (R HEEIE o] UL 2 UERR > SRR EA RS m
TERE -

TE (BN T BB SRR AU T » BRI e 2y B St e
(reproduced ) I » 1E53—BIR (FHEBEIIFREREIZ) A
FEH -

TEREBE T DA R - UM R EEaERNE
s RIS EEY SRRy o Y AT N ReE A &G ([HEAEER
R AR AR P R 2R - ZRR() AR & T S A IARCE) (variety constituent)
TEReERVEE - &SRR R YA R L AEA Y i) (variety constituent )
T ARREEE A R E S A VIR S o S RE R RN &R L
TR i A - SRR & AR FEAE Ry /7 2 ReE - fa/RfIEEE Van
der Kooij BIF : " % —(EfEYAHIRERE S o AR E BEAREY) - B
VI4HRERE 29T (i S - 75 EetE YA AE R RE 25 R Fy s AR RR I PR B
fEIRERY Y (variety constituent) %<

¥IF 1'%

R - R EIDURE S 7 AR LR R Y B B — B A R F 2 R
Eaatam - BOMNARS & UERRY AT > IR T BN H AR
AI2LEESHY(not exclusively) > ¥ B MNE LT BT =B N E A= Fr
PREE o BLAIRAY B S B AL Anfihie SRR YRR 2 HAY ORag - DURETHYR
AAAYHAGE KA EERS S i pE Bl S R et R LY - R Z |
e AR AHY RS RE ) 2 BIFT 2B RE - (A A &REHY 3N UAnfdElE
AR B AR e BEAE P77 FH B S IS S R i LY - RIEER E2RVS2IRE % -
an g an AR L E TR - (BEEH_EAlry R - YR PREE LB A1 T

166 \/AN DER KOOW, INTODUCTION TO THE EC REGULATION ON PLANT VARIETY PROTECTION (1997)
Ja % ¢ “If a single plant cell were capable of producing an entire plant, a grouping of such plant
cells could form a variety ; these plant cells would be treated in the Regulation as “variety

constituent.”
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RN T > B S AERERR R A AR A B
P28 oBEP S RELB
¥ RAEE UEFIEZER

Fo % ARBREFLIZAM0

2011 FREOREVE S E R RHEE B VISRA 2 (275 BRIRERAT A TS
BERSRERAERZE > 5[ SUG AR R - B S ER Z 15
Fo > Ry 1 BB R AT AN B (e e R B AR 15 SR 54 i » B @ tE V) A
REF R (LA SR RIE - MRy S Ee - ST HBEERG R DU B R SR e
HEBIRY LA - 2009 EERPEEZE | $HABHIEYIE AR ZECEHE
FEAILARRE » B EMIERE A = PUERSE 5K - MR AR RTS8 i
BR WA EVIMRER ISR AR A R EREEE AR
I ST SRR BB HE > SR E ™ o LAt A0 '™ B
FRCHEL ) S5 A i (5 B NG R VU HE IR B BT 5T ~ BEER SRR RS S e A —
TERVEIR > MRS R BIAER B SRS > TGS R (AR e
Y1 (A0REPK ) PUROKRT - BB AL N Reffrss R R 3 P FEUE LT
DUk SR vE N anfe > 25 B OB VI e %7 2K 5 Se Ik [ Y 2 28

171172
o

P-4 FHEP%EF L2010

[TV AIBE R R HAZ LR E R B AN EIEIE ) 2 5E

167 sanderson, supra note 154.
8 B p IR RWP o SRS EMAR 2011 E6 07 9P o
Y ET R RS RS LR RE-IFESEL RELI 6 S 2E % 17T 9T
45-84(2009) -

VOOT Rl | T et SR RAWIEAY )  pd 4R 2011 E6 28 >

H bt http://news.Itn.com.tw/news/focus/paper/504186 (Bt i§ i p #F : 2015.07.31) -
UL jige B s 32400 F 91
T 3IEE S R0
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o WER 2 Fror > YIS Z EE b RS BeE RAANEIEEY) » 24
NEJHFYER G B L 2 U AR EFE EEAS SRR E AR
WER - AHEBEFNGTHEBIIIRE - IE5h > BT R > B FRE
FAIIA WTO %17 - Sl sk b5 fy i > R - sl (bRt b
IUELkE & EAATRATR B > VIR BRI T e SRR A F 1
SEHBETIE T DUR BT - SEREAG Al N IR T B 2 BT <2 S E RS LU A
VRIS L AT - SRS SRR B ER A RE
ie SEERERREERERA - S 1B T AE EI S O 8 e 58 R ER T A B Y
EEPE - 550 BEE TR NEFHEIERE - sEfR R AR —
IR UL S TSR B AT 2R L EIRAL VS - DSBS ER AR AE S 2
PG > B B B FREETE YR SR AY . B RE

I%—[_,/rﬁﬁ °
YR

A A Z B R SR S B S B s R A VA SR - VURER
— KM > Sl R4 PR ) e B R 2 B A R S Y S I 2
SV EERE o T E RN ESFUEANTS I - SO Fak e b E
VSR 2 B > 8 H AT EE ZAARBEBAE A -

Fo28 cBRERFLIEF

ST AT EON A & AT e F R rag s - nfSHEPCSE 1+
= (b)) FZIKASLIRE Z B » TR REE AR = IR —
RIS HIEPC ZIR S > HElR LI B AP RERIE P 1T EPC IR HRER nfdl - 2RI £
RIBICMN S 5 Rl o AE P SE Y a2 R T o FREBEAASE — -1

WOLHLENERE R R —— WTO & 2L E w2 - »BBTAY oFE . g
http://e-info.org.tw/node/28452 (& 15 | f p # : 2015.07.31) -

Y rapissa 3 & 3o KB4 10 47152014 & 10 ° > F T 5D BATH O fea o
http://www.newsmarket.com.tw/blog/58229/ (&t 5 p # : 2015.07.31) -

VO gRE s FHEIBE RS o AWHE AT I § 247 % 5 £ 2011 £ 10
" 11 p - http://www.huf.org.tw/essay/content/509 - ({215 p 8 : 2015.07.31) &3l g ¢
fAs 8 > w40 F 9253220

T rRRREF R Rt Lyt o BEAHAEF T 48T -
eyt http://www.biotaiwan.org.tw/download/structure4/Bing-Zhang%20Lee/201007.pdf (& {& i
¢ p #p : 2015.07.31) -

Vs Ll B2t o A4 Y F-% 5% 52010 &£ 06 7 > % 8L E o A o ey
http://blog.xuite.net/jwosm/life/35613937-%5B%E8%BD%89%E8%BC%89%5D+%E7%A8%AE
%E5%AD%90%E5%B0%88%E5%88%A9%E6%AC%8A%E8%88%87%ES5%B0%3F%E8%BE
%B2%E4%B9%8B%E6%AD%BB (& fsi§ fr p #F : 2015.07.31) -
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http://blog.xuite.net/jwosm/life/35613937-%5B%E8%BD%89%E8%BC%89%5D+%E7%A8%AE%E5%AD%90%E5%B0%88%E5%88%A9%E6%AC%8A%E8%88%87%E5%B0%8F%E8%BE%B2%E4%B9%8B%E6%AD%BB
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194 Article 10 of Directive 98/44/EC:
The protection referred to in Articles 8 and 9 shall not extend to biological material obtained from
the propagation or multiplication of biological material placed on the market in the territory of a
Member State by the holder of the patent or with his consent, where the multiplication or
propagation necessarily results from the application for which the biological material was marketed,
provided that the material obtained is not subsequently used for other propagation or multiplication.
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1% Council Regulation (EC) No. 2100/94 of 27 July 1994 on Community plant variety rights:

Whereas, since the effect of a Community plant variety right should be uniform throughout the
Community, commercial transactions subject to the holder's agreement must be precisely delimited;
whereas the scope of protection should be extended, compared with most national systems, to
certain material of the variety to take account of trade via countries outside the Community without
protection; whereas, however, the introduction of the principle of exhaustion of rights must ensure
that the protection is not excessive;

Article 16 (Exhaustion of Community plant variety rights) of Council Regulation (EC) No.
2100/94:

The Community plant variety right shall not extend to acts concerning any material of the protected
variety, or of a variety covered by the provisions of Article 13 (5), which has been disposed of to
others by the holder or with his consent, in any part of the Community, or any material derived
from the said material, unless such acts:

(a) involve further propagation of the variety in question, except where such propagation was
intended when the material was disposed of; or

(b) involve an export of variety constituents into a third country which does not protect varieties of
the plant genus or species to which the variety belongs, except where the exported materials is for
final consumption purposes.

197

96



U BRI

F o0 FRIGAEENEE R B

Fo bk AN RS LATHEF S #R

SRR > T HHNZ ERETHAEES R EHIRLE - SRHETAH
F LD - BT HA i B SS BLHA (B S - AETH T2 R RIG AR Z T
i o BV ZFHIEE RN HARE B A5 E 285 - IR YIHE Z A1
T BER - B T PURENA - 28PN A DLRIOR SAIL OREEITRAY > TUH:
firH HA BB (self-replicate) Zae] ~ RERALKEEE HRVE
TTEFFAVIRG] NPT SRR B E L T > 2
FIERS_EAYFTHI B HI > AR AT REGEE 2 FAR - TR SIS EEZ

FoB #EXH2GIEET R R R- Monsanto Co. v.

McFarling

# Monsanto Co. v. McFarling Z=*® 277 > j:[%# Monsanto Co. v.
Tranthan' P28 2575 » HEEEF AL AR BRI 48 T P IR ) 2 $2 1324
HEEN - BLEHERFHINEZ TR > HEFR A imes —XHERA]
SCEORI DU B RER IR RIS I B R GRAR  E E i
WS 2 PURE N2 » il e 224 2 SRR °T DAFERRREFFER R
RIEVAE A -

F| 7 Monsanto Co. v. McFarling —2Z20% » ) [EIAE B [0l 4 25 FIIRE 25
JFRIZ ikt - 2RI ASZEA A 7Y Monsanto Co. v. Tranthan 227z fy - AR Z
FRESLL) AR ROIRS] > SABE BV HTERY > McFarling Fr{Red
AT - FE 0TS TP R I ST S S 10N & HH A
PN RE P B B B0V B A B R RE R RESE R R TR

198 Monsanto Co. v. McFarling, 302 F.3d 1291(Fed. Cir. 2002).
% Monsanto Co. v. Tranthan, 156 F.Supp.2d 855 (2001).
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20 Monsanto Co. v. McFarling, 302 F.3d 1291, 64 U.S.P.Q.2d(BNA)1161(Fed. Cir. 2002)
2! Bowman v. Monsanto Co., 133 S. Ct. 1761 (2013).
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203 Jason Savich, Monsanto v. Scruggs: The Negative Impact of Patent Exhaustion on Self-Replicating
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e & F ¥ 0% 370 ¥ > % OE Y o o mOB O o R op
http://enews.nhri.org.tw/enews_list_new2_more.php?volume_indx=370&showx=showarticle&artic
le_indx=7930 (&35 p £ : 2015.07.31)

209 Quanta Computer, Inc. v. LG Electronics, Inc. 553 U.S. 617(2008)

AU AR RRIZE T F AR RPN 2 5 Y L fﬂz‘ S A 4
Fe VL’ I—ma'/zl‘mzl e O S A i%ﬁ?‘ﬂ‘ #Bf’aﬂﬁ:‘_’*? FHEL IR d RETHR
¥ LG T+ % B R P RENEE R R OER NS AL AR EEY LS
% (2011) ; Hhzade FREFEIEEZ R C UBIREE 2R Quantav LGE ;-3 &
2 EFaF LS MR A F PR RAL ARB TR _E'_Eﬁ-l < (2009) ;
2 4% > j&_QuantaComputerv.LGElectronics %% & {1142 R R > & S 482 287
T erFE L% (2008) % o
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=% MR RIS R - R AR ST 2 S R IR H 2 1
M TABE RS Ry i B 1R Z PRAIA ME T ITHYERE Z A~ A 55 LI & A
NI ART -
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HFMEYISA SR ELE N A E A SAE AR PR - SuEEs i
FER MR < RSP EYI SRR E N CHARACUEE TR ESR T
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B FRERAEEEE L DR SRR - s A E
HIETT - ERERERZAT - FEEINEATHE LMDV » SHEETS
afam o FEEEEREIERCZIR > HELL T FAYIGnE i —REH 1R - HAEARD S
FE > EE T AR - Re S AERT AR 72 PR B0 I R
73> BIFEMERE - tEA1 > G4 B RIR BB SLVEEE - EOI RGeS E
EAZRE > R & RSB NI DN EE =A™ S B A IR T
PLFTHERF IR SR A R SRR AT AE -

= - Bowmen 2 RABRE K AFHR B L IE" 7
£ Bowmen 1 » BRAFIHESHEHRELAIIRMIER 72Dl T T

11 see Tod Michael Leaven, Recent Development: The Misinterpretation of the Patent Exhaustion
Doctrine and the Transgenic Seed Industry in Light of Quanta v. LG Electronics, 10 N.C. J. L. &
TECH. 119, 137-39 (2008).

gy R R E R EIAET Y AT - ERE S e 0 2 AT
~EFEAT YT LHS (2013) -
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ZRET > felr —MEEFHRTATEY) - B R EEEREE T Z A YIHIRES
SRR FRAUARAE - ANJEEEM] o ATLLLRy » ARSI IR Z IRFIFRAK > £E
TETHAZIER > 1£ Bowmen ZE i AR &IV E. 21055 > £
o BCHIEE R | B R AN AEREEEE (KA T 5
IR ERE o EC RS — U T Z S B AR R BoresE £ - U
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$I0 ARET SEERST LR

REEZ AR Bowmen Fi g LD~ FAfE 7 B =5 7 o i 1%
W N EDIESARETIREEMA > LB EZAR AR - (A8
5y TEE ) RSN EE EARE - BIRERFERIR A EH] > AR
Z SR giEE R > g A FRERRE o 55— > Bowmen FfCRE 2 55— (U
THEEREE - AU EECEEDEEER T e s — A SBER.
IR NE > EARRERAET » SR FrRE AR R RS ERIRE A
Z REME E IR EGE § & = BINAGR RS B TEE ) BE
fiT o WINVEEZESREE AR S (T fEAE [ 2 18 R
SMETHRE EEEAAEH > Z THEERMHECE - B Es 2 T
HE 7 E B ee AL EEE B O Z BCESE R N (=R - BRI 85k
P (e A ) 3% BHE MAEY i i 2 BT 5% - 322 K2 T — e fH B 2

B EAERE - ASCE SIS TGS o AR SR 2 F N EEE
REZIE - R 0l S Ry B B (T aufiE Z AT - LL Bowmen ZE Ry >
ARZEF I K G CHTS L fERE - i Bowmen 2 KB LI 2 K EAE
PR ATEAEAER Y - I H AT & EEOTE H R iainfE (Roundup Ready ) ifi
FEE(EFENAH R A = A UM - Bowmen FRECHRAY & G AESTHE B 48
FronfEfReEiATE N 2RI - fEERAVEAE T - Bowmen fEIEX ]
GHERSE T BRELE AT SE FHAEE 2 TR
fi > BN LA A I S VB R e fihE 2 (2 > &5 Bowmen M5 F iR AnfH

AR TR RS G PR EEZ S 2 pF Bowmen © P ara BRI BT 2 55 1
TR LRI E o
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BT MENEECTEME R E N E—R 2T HiRg
G A BEAETIEE TR > RN EIUEAEMNS - Jif
S EUE T 2 Fzs Red SO S — Rz F U - EfARR F4EFrE
FRET > WG 2AZIE - aEssERE R EE RS E - &
R HEAHER e 2% (the winner-takes-all ) YIS

Po i EATRAENEE RRIEEET 92 M %- Greenstar v. Kanzi®™

¥- P ROIFR

REFEHT 2 SAEAE R A REFFE SIS L1 > By NicolaVFT 578 » & fhid
PERLANEE 11 i B4 » HA4 R the Nicoter Variety - 3l H 51l Kanzi pi% -
et e B s REEAE 2 AT B e BetterSruit FTRFA - FELAHSRAERT 2 A (B FEFI R
EASHI o LAPREE PR AEA] the Nicoter Variety #yinE - {£ 2003 4 -
Better3fruit L& Nicolai NV (“Nicolai)a¢17—{E#ZHE &4 » Bt T Nicolar
NV (“Nicolai”)—{E4@ ¥ HUREF | FTLLERT S /184 E Nicoter (e 2 FaR 6] -
PRESLLFRETE » WIS NicolaV R B E$H B Nicoter fnfl 2 FE R - HAL5)
M T INERRHRAESEY o BEARFLAF LIS A AT E > Nicolar {5747+ 2004
FEAT SR RE N 3HES T Nicoter [t fi > RS RS0 A NIE (T 1735 EREE T Nicoter
omE  AE A 0 IR AR SR A IR TS AR PR 2 A5 5 - TR e
AREEH Kanzi pfE2 Nicoter fpfe 2 #& R4S o

HA IR e AR Bl T o A B R B Better3fruit ST I7#2HESLAY » i &
FHESHME E miEfE - A 2 2R E3RERE (Antwerp Court of
appeal ) #2537 > MAREEE & NicolavEd Better3fruit 2 #57FES2AYFTEYE 2 PR

2% Greenstar-Kanzi Europe NV v Hustin (C-140/10) [2011] E.C.R. 1-10075 (CJEU).
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A AP DIIN 2 55 =5 Rt A T R e A B R e R
(R E AR - R in s A Kanzi RGEFTE 2 Greenstar-Kanzi Europe( &
GKE)ST ¥ L FIR L% - 2R 2 B R i A R0 ST ME CReg FL RIS
16 {2 MEFIFRESE R R i E o P s i (E R E WO AT

1. 2100/94 FHANZE 94 {GEmEEE 11 ik (1)~ 13 ik (1) & (3)~
16 {5k ~ 56 27 iRELURSE 104 REAHZIRTR - SRR R AR HE %ﬂZ’JEPIDEﬁ
FRIRFITEIA L Z BT E - RER LU R i N T A REF T mT {5 A
HA# > Ba e At B e EMBUSEYM R = 2

2. MRFTAMEEAEEN » ErHERERF BARET A FE = AERIEH]
RS ARIERNLZE ? SR B AR 2

$Z P 2rLfe

HH R A HEA MRS A Z B A T R TREAE ST - A REaR IR ]
EE%VF RN Z HERBEE] » SORASC N S H]  2100/94 SAR Al
5 16 (FRRBARY SHIRAE 2 RERIFESEREE A RTaR Fy C-59/08 JAl™Orh 2 ypEi 2
A e E R A A _ERAR B - EARUEAE R B A\ B P2

ZRf% - IR R I N A R mE N i RIS HER]
AR BEPRA RILICRESELY - IR AT B R B30 sl r | A\ 48
1 B AR IR R R e A RE SR A P S A T T

FEFEALRBHER T 55 27 158 (2) *BESCHIURE T Sty alREd: - B

A GKE# 2z B3k ¢
‘1. Should Article 94 of ... Regulation No 2100/94 ..., read in conjunction with Articles 11(1),
13(1) to (3), 16, 27 and 104 of [that r]egulation ... be interpreted in such a way that the holder or
the person enjoying the right of exploitation may bring an action for infringement against anyone
who effects acts in respect of material which was sold or disposed of to him by a licensee of the
right of exploitation if the limitations in the licensing contract between the licensee and the holder
of the Community plant variety right that were stipulated to apply in the event of the sale of that
material were not respected?
2.If so, is it of significance for the assessment of the infringement that the person effecting the
aforementioned act is aware or is deemed to be aware of the limitations thus imposed in the said
licensing contract?’

218 ©-59/08 Copad v. Christian Dior Couture and ors [2009] ECR 1-3421.

217 C-140/10 Greenstar-Kanzi Europe [2011] ECR 1-10075, paragraph 37 and 38.

218 (C-140/10 Greenstar-Kanzi Europe [2011] ECR 1-10075, paragraph 39.

29 Article 27 of Regulation (EC) No 2100/94(1994):
1. Community plant variety rights may form in full or in part the subject of contractually granted
exploitation rights. Exploitation rights may be exclusive or non-exclusive.
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FRyE FIRAYEE - SRR (ERIREIEE - 55 94 (EBLsiEs 11
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2. The holder may invoke the rights conferred by the Community plant variety right against a
person enjoying the right of exploitation who contravenes any of the conditions or limitations
attached to his exploitation right pursuant to paragraph 1.

220 C-140/10 Greenstar-Kanzi Europe [2011] ECR 1-10075, paragraph 40.

221 Article 94 (Infringement) of 2100/94 Regultion:
1. Whosoever:
(a) effects one of the acts set-out in Article 13 (2) without being entitled to do so, in respect of a
variety for which a Community plant variety right has been granted; or(b) omits the correct usage of
a variety denomination as referred to inArticle 17 (1) or omits the relevant information as referred
to in Article 17 (2); or (c) contrary to Article 18 (3) uses the variety denomination of a variety for
which a Community plant variety right has been granted or a designation that may be confused with
it; may be sued by the holder to enjoin such infringement or to pay reasonable compensation or
both.
2. Whosoever acts intentionally or negligently shall moreover be liable to compensate the holder
for any further damage resulting from the act in question. In cases of slight negligence, such claims
may be reduced according to the degree of such slight negligence, but not however to the extent that
they are less than the advantage derived therefrom by the person who committed the infringement.

#22 C-140/10 Greenstar-Kanzi Europe [2011] ECR 1-10075, paragraph 41.

223 (C-140/10 Greenstar-Kanzi Europe [2011] ECR 1-10075, paragraph 43:
“In the light of the foregoing considerations, the answer to the first question is that, in
circumstances such as those at issue in the main proceedings, Article 94 of Regulation No 2100/94,
read in conjunction with Articles 11(1), 13(1) to (3), 16, 27 and 104 thereof, must be interpreted as
meaning that the holder or the person enjoying the right of exploitation may bring an action for
infringement against a third party which has obtained material through another person enjoying the
right of exploitation who has contravened the conditions or limitations set out in the licensing
contract that that other person concluded at an earlier stage with the holder to the extent that the
conditions or limitations in question relate directly to the essential features of the Community plant
variety right concerned. It is for the referring court to make that assessment.”

24 C-140/10 Greenstar-Kanzi Europe [2011] ECR 1-10075, paragraph 44:
“In the light of the foregoing considerations, the answer to the first question is that, in
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BE R BTN N S 87 5 2 55 = N FRIZEMER] 2 AP AR ZE S8 By
PFadls B AEMEMRATE 16 FRHEF] NFEIE (the holder’s consent ) » FEF]
NELHAAE N Z VLA~ —ERESE TR = A e[ AN aZLH
B - S=ANNTS EREafE LA ARREA R - MEREHY A E BB T
FAE e AR RERIR R Z B A T g e RE S EENER - JiL > 7@
O AR &SR - AE T 5 LS E SAE R RS - Ry T R AR
i 0 bR T BN AREE - DAMERLR I N EEUS RN Z [FE > M
WERLAY T 72 T B S e A BT 2B QYA RR AR AR BE A i A 2 B AR > 24
0 AZE 7 S5—{El R R R Be iy 4 o oh 0 AR MR (o] GF At R 2 AR
(essential features) %% Byfal*®® » b —RSRE ARSI HIRIER % o i l]
Er AR 2 AT i R -

Hiz2E 6] Bowman ZZFIEREE AP~ Greenstar v. Kanzi 28 » HEFIFESE
JRAEAE YR & S ERE o LS BARER s - Finl A 5 B iE
L7 IR G AR T2 - 2SR RE R R R AR LRy A e o

circumstances such as those at issue in the main proceedings, Article 94 of Regulation No 2100/94,
read in conjunction with Articles 11(1), 13(1) to (3), 16, 27 and 104 thereof, must be interpreted as
meaning that the holder or the person enjoying the right of exploitation may bring an action for
infringement against a third party which has obtained material through another person enjoying the
right of exploitation who has contravened the conditions or limitations set out in the licensing
contract that that other person concluded at an earlier stage with the holder to the extent that the
conditions or limitations in question relate directly to the essential features of the Community plant
variety right concerned. It is for the referring court to make that assessment.”

225 (-140/10 Greenstar-Kanzi Europe [2011] ECR 1-10075, paragraph 48 and 49.

226 Elina Paunio Legal secretary to Advocate General Nils Wahl, Court of Justice of the European
Union, Luxembourg, Plant variety rights revisited: balancing conflicting interests in the case-law
of the Court of Justice of the European Union, E.I.P.R. 2014, 36(8), 482-491(2014).
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28 &7 % 234# > F 161-207(2007) -

28 Jacques de Werra, THE NEED TO HARMONIZE INTELLECTUAL PROPERTY LICENSING LAW: A
EUROPEAN PERSPECTIVE, INTELLECTUAL PROPERTY AT THE CROSSROADS OF TRADE 90, 100,
available at:
https://books.google.com.tw/books?id=ilwgMY 8rwu0C&pg=PA95&Ipg=PA95&dq=c+140/10+ecj
&source=bl&ots=NGDIlieDXDF&sig=C6PHIhNISESmXvpvY19It-hcPSo&hl=zh-TW&sa=X&ei=F
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&f=false (last visited:2015.07.31)
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20 Quanta Computer, Inc. v. LG Electronics, Inc., 553 U.S. 617 (2008).
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O P LR - JE5h - JEBE PR IR AL 8 ] > AV gt Rk
BIESREE ) 2 T AL > HRINEA BRAEREE T ZA8Y) - BaARER]
MRFA 2 2 T2 fF AT ARAENREEFRAIT - 24 8RR
R AN ZEER - Rz se PR EfFe R RRAINVE R > TRERFA
ZHEREREAE - IRYE AT IRV ATRE - BRSSP« AP AH R 2 SR
B YR —8 W R RS BB R - P B M4
HEMAEAE > TS AR BEEOR - A FER R EES
HBTIEA s > BT R B IEY) 2 B S E R F A EREVIAREE -

2% Meller-Hannich, Verbraucherschutz im Schuldvertragsrecht, 2005, S.10. Lorenz, Der Schutz vor
dem unerwuenschten Vertrag, 1997, S.498f. Drexl, Die wirtschaftliche Selbstbestimmung des
Verbrauchers, 1998, S.7. > #31 p (2w > G 95 FA KRBT > NEsunx F2 28 R%
Fy et dL#me 0 F 116 0 31 3(2008) -
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ERBEHEE UPOV 1961 HJH Bygfil e » 2 UPOV 1991 752
BURIETRTEIMERRE » B350 Ry Farmers® Privilige » BEREIT I 2 B4R E
RFHE > E—HEER ERIFNCHERRERE T » S0 AEE—TER

(privilege ) TmIEFEF] (right) o FEBOMELERE] - tHY2EIH RSB B HFE
HGrig » WNBRRETEHRE 2 A2 - N AR iES - 5B
EfE T\ B B RIE K e s B it - Mt 2 S _RETHEE 2 ihfE
TNE R B 60 B AR SR AR A T B o A EL S 55— (B VE R -

5-7F RABERATHEZ

UPOV A2y YL ES R AT T S i@ ah @t i 2001 i~ (fE i
By S EEEEE(%Z)) ( Thelnternational Treaty on Plant Genetic
Resources for Food and Agriculture, 45 ITPGR ) thATHE & 7 B » W&
2 HmaE AN R RN R - B ENHSEYE HE R RN E
B EEE EWEEEE UEAE ARG EE - PeeERE L -

ITPGR Y RAE Z BB E AT A MR R K - Rl 2B DL
KEFEYZRENEZ BR > FEBE -~ SAELIRRANNIRE ~ B EATE
(R EERTEAVER > R EIRR RS > DUECRE - AH -~ 2k~ H
&R IR T M B FE AR RE R B 2 A A R & DU SR tE )8
{EEER - WA AT R RITFIZE S - ITPGR [RILHAREME - 44
[l e PR A M DR DL IR B Z R > B

1. PrEESLIE BN SEAE VB &R AR 2 EH AR
2. NP B SN AR BRI SR P48 (S A T 2 2R A A2 Z R

3. g BRI EY B EER 2 IrF RS R A REE L
AR - EEAUE B SRR R IR R RIS AERIIRE ~ A

P GESHLFEFABTRATEY) 247
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SRR B R A5 (R A T BB AR A R (TR

7> UPOV A&y 7 2 B FERER] » 17~ 1961 4F 2 iR TLHIIR » 1 1991
FEZRINARA - SEERREFFEIR N SR A 2 2 i - B
OREEAVIE T (farm saved seed ) A FFZAEME » A @A PG E A 2 PR i
T8 RN SRR g - BOR BB REA (Re€HIBI4 1 - £ UPOV 1991
% B TERR T BRTE R R AT RS A BT AR
FEGE > FAREE D RIEII - PRI HER T R RAHRE (91 G gt - S T
B R MERER] > (R - EIE BRIV E R— (BRI -
PRI A T E A AR 2 & - AT AR A 3 R R -

RE > AEAREE E > ITPGR R ERMEA] -T2 815y SEiE & B (R
A 2 Ml o AF Ry LRI RERT] (B UPOV FF R R R B s (R s — 1
FEFIPRA] > A EREEARIARER > HIL - £F5 8RR T EE - ~E
S ER B TR B 2 AR

5o WESBEANY SL AT

$- % WESAEY PLAAT

% UPOV REgid 2012 Sz sies - 71 E ARy 2 > 45 51 {[
B2 5Bk 1T UPOV1991 » B8R T B S s s R s ) DL RS Fosdlry a9 - B
AR 1991 FELLFT > Bl UPOV1978 B UPOV 1961 R ASHYENZR - i,
EtE P - B ATA LA - ZRAB R T s e B2
RIS » S LA N & S B R 3 & 5 B0 BCHR an s RE AL AT ((No. 2100/94
regulation, Regulation on Community Plant Variety Rights, CPVR ) -

EX G AE )T o A R s AR A B o fe ME N R 5 — 8 20 T B HEA R
o8 o I [E] AR AR A PRI LUK B9 » E4E T SnAERERYRFE | ( Derogation from
Community plant variety right) ~ " SafEf#E 2 3 J0EE] | (Limitation of the
effects of Community plant variety rights )~" SufEfE >~ FEFFEE | ( Exhaustion
of Community plant variety rights ) DI sz5@ #5248 ( Compulsory exploitation

Blgn (ESePEEFA QT RREEY) ¥ OF
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SEVUEE SR RE B R SR
right) o

Ho s 2 BIEEAE B R TERITE R E A (farmers’ right

to save seed ) - FfEMRATE » S EBEGHENEEN » DU ReE S TE
EIERERR T o TRl DU SR T USRS - DI RAE B & R

LA > H AT 5 F R 2 (R AR TS 2 UREY) B Y AE R
% 11 x> o] RA R R (farmer’s privilege)HYIHSC > IIERIREH CER
15 b BB RS B FE A B BT R RE S > SRS 14 I
R E A & - G GRE FREFAY R B Rl RN & FEFERE T £
HHAEM FEE AR m A - AR RIS B R e E AR &
EAMER A B F IR RAEY™ > BEAh > A S (S AT S K im R
TEZE AR E - BUEER R 5 DU B (ReE 4 22 R A fdiE T fE A A
A1 o] RER AR 1A B S HHER A& TS HERY B 1F AR R TR

28 Article 14(Derogation from Community plant variety right)of Regulation (EC) No 2100/94(1994):
1. Notwithstanding Article 13 (2), and for the purposes of safeguarding agricultural production,

farmers are authorized to use for propagating purposes in the field, on their own holding the product of

the harvest which they have obtained by planting, on-their own holding, propagating material of a

variety other than a hybrid or synthetic variety, which is covered by a Community plant variety right.
2. The provisions of paragraph 1 shall only apply to agricultural plant species of:
() Fodder plants:

Cicer arietinum L. — Chickpea milkvetch

Lupinus luteus L. — Yellow lupin

Medicago sativa L. — Lucerne

Pisum sativum L. (partim) — Field pea

Trifolium alexandrinum L. — Berseem/Egyptian clover
Trifolium resupinatum L. — Persian clover

Vicia faba — Field bean

Vicia sativa L. — Common vetch

and, in the case of Portugal, Lolium multiflorum lam — Italian ryegrass
(b) Cereals:

Avena sativa — Oats

Hordeum vulgare L. — Barley

Oryza sativa L. — Rice

Phalaris canariensis L. — Canary grass

Secale cereale L. — Rye

X Triticosecale Wittm. — Triticale

Triticium aestivum L. emend. Fiori et Paol. — Wheat
Triticum durum Desf. — Durum wheat

Triticum spelta L. — Spelt wheat

(c) Potatoes:

Solanum tuberosum — Potatoes

(d) Oil and fibre plants:

Brassica napus L. (partim) — Swede rape

Brassica rapa L. (partim) — Turnip rape

Linum usitatissimum — linseed with the exclusion of flax.................. ”

B R B NEHRT A S A B BAE TR Ry (fodder
plants, cereals, potatoes, oil and fibre plants) > MICHAEL BLAKENEY, INTELLECTUAL PROPERTY
RIGHTS AND FOOD SECURITY 27.
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R - BUEE Advocate General fEEREE Sy » EHRHIH VR
PREMEVIAR SR E DR B FYIRE R - SRERREBERTE RAVE

*%?‘240 o

WAL - R R EREGE R ANEZEIRS] - AR KA
JERVAEE (remuneration) {E&f-FHVFEL - RtZ B &2 HEHY 1768/95 #1
AR TAMAIRIE 7RIS 14 16 (3) *MLURsE R e BEEA  H5
ZUVERHE )T e FEONER: (CIEV) BIEAE THL RS LUT
RlFSCZ A

290 Opinion of A.G. Ruiz-Jarabo Colomer in Saatgut-Treuhandverwaltungs GmbH v Deppe (C-7/05)
[2006] E.C.R. 1-5045 at [22] and [23]. See also, for an interesting account on the impact on EU
legislation on traditional varieties, Opinion of A.G. Kokott in Association Kokopelli v Graines
Baumaux SAS (C-59/11), January 19, 2012, in particular at [1] to [4]. Interestingly, it seems that
the number of plant varieties grown in the EU is decreasing. This appears to be attributable partly to
EU legislation, which places strict requirements on the seed varieties marketed in the EU. In
practice, only a handful of varieties are grown and many traditional varieties are disappearing or are
simply preserved in seed banks for future generations.

21 Article 14(3) of Regulation (EC) No 2100/94(1994):

“.....3. Conditions to give effect to the derogation provided for in paragraph 1 and to safeguard
the legitimate interests of the breeder and of the farmer, shall be established, before the entry into
force of this Regulation, in implementing rules pursuant to Article 114, on the basis of the
following criteria:
— there shall be no quantitative restriction of the level of the farmer's holding to the extent
necessary for the requirements of the holding,
— the product of the harvest may be processed for planting, either by the farmer himself or
through services supplied to him, without prejudice to certain restrictions which Member States
may establish regarding the organization of the processing of the said product of the harvest, in
particular in order to ensure identity of the product entered for processing with that resulting from
processing,
— small farmers shall not be required to pay any remuneration to the holder; small farmers shall
be considered to be:
— in the case of those of the plant species referred to in paragraph 2 of this Article to which
Council Regulation (EEC) No. 1765/92 of 30 June 1992 establishing a support system for
producers of certain arable crops (1) applies, farmers who do not grow plants on an area bigger
than the area which would be needed to produce 92 tonnes of cereals; for the calculation of the
area, Article 8 (2) of the aforesaid Regulation shall apply,
— in the case of other plant species referred to in paragraph 2 of this Article, farmers who meet
comparable appropriate criteria,
— other farmers shall be required to pay an equitable remuneration to the holder, which shall be
sensibly lower than the amount charged for the licensed production of propagating material of the
same variety in the same area; the actual level of this equitable remuneration may be subject
to variation over time, taking into account the extent to which use will be made of the derogation
provided for in paragraph 1 in respect of the variety concerned,
— monitoring compliance with the provisions of this Article or the provisions adopted pursuant to
this Article shall be a matter of exclusive responsibility of holders; in organizing that monitoring,
they may not provide for assistance from official bodies,
— relevant information shall be provided to the holders on their request, by farmers and by
suppliers of processing services; relevant information may equally be provided by official bodies
involved in the monitoring of agricultural production, if such information has been obtained
through ordinary performance of their tasks, without additional burden or costs. These provisions
are without prejudice, in respect of personal data, to Community and national legislation on the
protection of individuals with regard to the processing and free movement of personal data.
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TR S RERERHIEE 14 1R (D)> B TASE 1316 (2) ZHIE B THE
(REESEA e HY - R RARERI ISR B Y - 7EE 8 BRI Lt b
TR A 2 {58 R AT S 2 B » R B 2 <0 e (hybrid) B & Bl S
(synthetic) -

FRIZEAERER AISE 14 (5R(2) » PRIEFRHE RIEY) mifiaAE TR R -
IR R A

(@)% —HAETREE > Pl ~ BfES ~ BARE

(b)=5 —HREVIE > BIAEHEE ~ REE - KR - IS ~ BB~ B
INIR > INEEEE

OB =HHERE

(d)SBVUSE R RO S A FP) - BUFEH RS ~ oSy

2100/94 SRR LIS 2 s e A R R B HEVER > RIBE S

FREESEER % (agricultural exemption) HY#EE » AR RAFEIE HAVRE
TRV e E WVEIR AR A 2 AR

BEAh - Br T ARt - REGEINVE HIRG] > By T A BRI
MRS - BZERF & IR

(a) 2 R E HAR FHY 2 Preg anf 2 e 1Y Tt B 82 A RIR A > EE R
J& L AT AR AR T EOR Ry ik -

(b) A VR EE i S R R B TTIE 2 > R A] &E A R LR ARy
MFERR S e r TR & BERE i T R SR L AR RS - LR
Fo T OReg 2 B P A28 i B P 635 PR 2K

HR - BRE#EH EIIF RS HIRFIEC S - $HE SO pE B
NG/ NE (small farmer) > (ER R ENZEFhEITRZ 2R - B
HHVINE RIS BHEREL E R EEE AR EREEE - IREHA]
1765/92 S555 8 {6 (2) *°» Z/DEET 92 WHZE S » JTRESR S (1

%2 Article 14 of Regulation (EC) No 2100/94(1994).
23 Article 8 of COUNCIL REGULATION (EEC) No 1765/92 of 30 June 1992:
1. Small producers of arable crops may apply for the compensatory payment under the simplified
scheme.
2. Small producers are producers who make a claim for compensatory payments for an area no
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M - BOPNEZHMER - FEMEE LG 2 EAE - N2
2 SR [ — gt AH [ an fe T =] AR 7 22 7 k2 i B TE A 1 e S )
ZEHE A o AN - SRR E PRI i) DA I DU AT 2
TEAYRIRRR I T -

Bt B EAESTEE B ET > BN SEEA S E
(T > 7 BAH SR AEE FE A B B AR b S AEHE N R HE A SR e S B -
11T 2 LI A e T S FEE 7 L IR PSR S - SR AR ME R A\ 37 SRR (L AE
ZEE o B R H 4SS TR BT S  SREETRAL » WREBK
BB & B BRI (R (&SR E R AR T

gty Pt s ARSI AR R I A 2 ER R A > 7 > L
RERIE LR =fE
1. SHASRGIEER a2 MY s o R AR & B A B TE
FHAFEREN - &SRR
2. HME ST TS SR S - FE/INE 2 At R E TR S & SRR
4 IR T A P M S T RER 4
3. /NERSHATI SR Y BRI S R o

¥k AFPERLZELT

b T AR AP R REEARE T ER e R BRI TS <
o g AR E TR ROMEEFARER > 1592 55 11 IRELE ¢
" BET R IR T ZRERIE E B P 2 H A fRE - EHAFA AR
AR R TSR A ER I (source material ) » RIIEEAFFA A B
EHFTE R SR A H Ry R 2 R S B B B AP A 5% A

bigger than the area which would be needed to produce 92 tonnes of cereals, if they achieve the
average cereals yield which has been determined for their region or, in the case of the Member
States who operate the system of individual base areas, whose individual base area is no bigger than
that area.
3. Under the simplified scheme:
- no set-aside requirement is imposed,
- the compensatory payment shall be paid at the rate applicable for cereals for all areas sown to
arable crops.

2% | lewelyn, Adcock, supra note 185, at 231.

5 Art.11 of Directive 98/44/EC.
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FHEFTRIZE(L - e EHNRRER O ERENEIE 2 HAA
IR E AL » IERUE(REUARE Z 5 U T A VIR S B RE R H 7R T T8
8 I RERAY SR E B RN AR RE R R (R — 2 -

" IESN o MHEESEARE NS R FE AR B R R ST
DIHA I A2 B R TR SR wE B e ER RN ERLEH
IR FRZ 2 PR RITE R » L — kR A REE AR F B AR RE AR AR R AT -

"tk o B R 1T AL H YRR B S A IR B TR AT R RE S
RS WA EREEAEZR N T B e D RS MBS R B K H YAV THE -
TGRS ERIRIEERTAEE ~ MAIE 2 » SCIEERE L - |

TERTA 2 ME FT LAE H » BRI YIRS RS A B e s AR 1A
HIERR R TN » AT BRI R (E 36 T Bt B R R R 17 B B 5
At BRAETREEGHE - &Ioe M T EENAFEMETERAE
IR ELL R S » SR e = E M Ry T SRR ERORAY R E LA
R RS Bt T ERIRAE - TR E - EOREESEA KGR - s JERECR
B RAETE Y S At T BT R B A

TERER 2 1% » iE— IR RETE SRR A RE SRR E N 3R rE
P RERE R B B S ATRER & 78 AT By » SR REEL T RERE > HEFI AR
FEEIRS - B AT A AR A 2 R AR & 178 - B —(EF
AT T -

2% RA ii%%ﬁﬁ}iig_ggﬁfﬁﬁ' T kR

anfEREAR HISE 14 FR(LQ)EEZE TR RO H Z#E - HEWIEER
BT ZEEOR 0 5 14 RQ) T EIE R PR AR R ZJF AT - e
TEfERF TMarEFLERREH - HP U H RN AR SE M E
(remuneration ) DUR T2 RRETHIREN] ARV EERIE L3275 - DIFI e &/
HIRE A ST > I DABE e AR (monitoring compliance ) 2 K& 5

%8 Bart Kiewiet, « Colloquium ‘Modern Plant Breeding and Intellectual Property Rights”” on January,
26th, 2001 in Einbeck, available at:
http://www.cpvo.europa.eu/documents/articles/Speech%20BK.PDF(last visited:2015.07.31)
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& AR 13 ) (2) & (ER TR RIS R IREZ
RER] > FERC &R 14 FRQ)ZHUE » DRI TS -

¥- 8 Schuhlinv. STV* —Faf i & ¢

— -~ EHEEE

BTN E] STV » TR Schulin (LRI HAEIEAY 525 TE 5%
faid > Horr 180 TH S (%8 1A B A B EE e s ME ANl > AR > %2 Schulin
fE48 > Schulin 5075 » s RER RIS 14 % (3) FERJA STV iR Schulin £
2K P A SRR o - AT R - PREER ZORIRMAHR & -

I SRS E B 2 AR se a4 (Das Landgericht Frankfurt am
Main ) - Schulin #fEEDERFEOKTRIEHE STV rEOR 2 &EH - TARERE AR A
55 1416 (3) SNERIRFT A lRMATT FITTE . FER A 1T LA™ -
Schulin JA € F3F & #5557 &8 4 EBE ( Oberlandesgerichtsbezirk
Frankfurt) - ER0ARRE R ETRAR RIS 14 R (3) $2 5 M- £ BONE e

(ECI) aziesc < [H/ Fy - 2100/94 FHRIISE 14 fFR(3 )7\ B /& L 1768/95
FRAES 8 B 58 Ryan A A (0 e A AR R I Pl 3~ Y REAT] > RESH
HHEAR R EOR RS 14 R ZHBIEE > A E R EG A RIS 13
e (2) [P SLREA T By 2 2

7 schulin v Saatgut-Treuhandverwaltungs GmbH (C-305/00) [2003] E.C.R. 1-3525.

28 Martin Ekvad, CPOV Experience:Combating Infringement through Regional Cooperation in PVP,

Symposium on Plant Variety Protection Regional Cooperation towards International Harmonisation

in Plant Variety Protection, Kuching, Sarawak, 4-5 July 2013, available at:

http://eapvp.org/japanese/report/items/docs/13 - M%20Ekvad%20-%20CPV0%20-%20Combatting

%20Infringementl%20presentation%200CVV.pdf  (last visited:2015.06.30)

Z % Saatgut-Treuhandverwaltungsgesellschaft mbH.

20 gehulin v Saatgut-Treuhandverwaltungs GmbH (C-305/00) [2003] E.C.R. 1-3555, para. 19:"The
Landgericht (Regional Court) Frankfurt am Main (Germany) ordered Mr Schulin to provide the
information requested. It expressed the view, in particular, that entitlement to obtain information
under Article 14(3), sixth indent, of Regulation No 2100/94 is not conditional on production of a
statement of reasons concerning the subsequent planting undertaken by the farmer concerned.”

#1 ¢ gchulin v Saatgut-Treuhandverwaltungs GmbH (C-305/00) [2003] E.C.R. 1-3556-3557, para.
23 :”Are the provisions of Article 14(3), sixth indent, of Council Regulation (EC) No 2100/94 of 27
July 1994, in conjunction with Article 8 of Commission Regulation (EC) No 1768/95 of 24 July
1995, to be construed as meaning that the owner of a plant variety which is protected under
Regulation No 2100/94 can require any farmer to provide the information specified in the above
provisions irrespective of whether there is anything to suggest that the farmer has carried out any
act, within the meaning of Article 13(2) of Regulation No 2100/94, using the variety in question or
has at least - otherwise - used that variety on his holding?”
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(3.) E#ifE 2 BIREE

3 ANt T W F 2 MR - RGeS Ry M RTE 2 B i
IR B (use) 15T o (BEE A REDRERAZ ™ -

= HRARATEE 14 GRESE/ NS AR - S RRA
(TN =85 > AEMZER ERET N SRt =55 - - At
EHHMEA R REK 2 JARTPRELS EHY S8 » WRF I — R (R 2 BT R
LR - B0 5 T Ae e SIWLL 2 B HEL B0y DA AR Fl - Y B PR B
£ s REAERE S - WIALE 1768/95 SErRRIES fE & 15 DL
{5 I an i 2 A T R R B K PR R E 5 - Schulin 282 Anfdiei I 2 fFRSCE 0k
FWONEBFIARTE R > S8 A0 a5 R R G DL R I - i [ fi o
T - PR AR SRR - HERIAERER GBS L T2 S R ™ -

%2 Blakeney, supra note 239, at 27-28.

%3 ANNETTE KUR, MAX PLANCK, THOMAS DREIER, EUROPEAN INTELLECTUAL PROPERTY LAW: TEXT,
CASES AND MATERIALS, EDWARD ELGAR PUBLISHING 333(2013).

% Bart Kiewiet, Principles, procedures and recent developments in respect of the Community Plant
Variety Protection system » Frankfurt(2004, available at:
http://www.cpvo.europa.eu/documents/articles/BK%20Frankfurt%2002.2004.pdf (last
visited:2015.07.31).
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ol > BUNEREEE Ry » 218 2100094 FRIE 14Q)FRFTHIERT 1768/9 H75
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IR ARG -

PEF & H A IOTAE RIE - BR RIS EAN e ML T RERR
B EEAAMKIERAE 94 FRETHZE oiEERT » BN EMRE 2 SERE
%4 (reasonable compensation ) J& &5 &S A AN 2 ERFE S Rz (an
equitable remuneration) ? B E(EHE 2 BHE B ER M HEREF] B AHE 2 £ C
509/10 Z£eh % > BOW;EREH I — TR > FoR— BERIER (T4
R AR IRREREE » EREMII eSS E e 2R E - mikER
MBI E TR TR R R R R TE ™ I R RERI SRR
TR R 2 TR . B R ORaE Sl AT AR R s = AN A SRy
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A Ener > ABEHY RARRSR(E TREFIARYRER - Ramgs(b T RERAY

iz > BRESS—EAERE - HRERIE E SRR EORBES (T A&
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2 C.7/05 (Saatgut-Treuhandverwaltungs), Judgment of 8 Jun 2006.

%% Deppe(2006)E.C.R. 1-5045 at (25) to (28).

Bl BB 0 —F R £ R E Lk EH BT R T4 % 0055 #(2008) 0 geuk
http://e-seed.agron.ntu.edu.tw/0055/55slaw.htm# 1t = & 78 1 % &) /1 & —F FE 1 7] & 15 s 3%

(B4 0 # 1 2015.07.31) -

%8 The Geistbeck case.

%% Geistbeck, July 5", 2012 at (37). See also the opinion of A.G. Jaaskinen in the case, march 29, 2012
at (40).
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T~ T L SRR X S5 R P B ™ RIS RS B0 > 3% s
EIE T T R e E R A ARREE A fHE Y AR BRI E S
BEREA] B EWCHUA R RE -

EEAh - BREEHE R R IR £8 UPOV RIREIRYER AR [F - HA
NEARES B ARG RR RS > Hit RIS PHRRIEREF & —
EZMA R EARRRE - fENL - B g (ESA) HILARE
RS DORERI ARSI » SRR/ INEE BT DGR RS R < 2 e 2
kil UPOV 1991 1y » HBY UPOV 1991 (A fF Ry (R OREHIITEAE - H U JH(F]
IR H i 1 H &/ NEMRERINEEARER/NEAE UPOV 221 N E &
ToRRIERE - HEASEM -

%0 Dirk Otten, &+ =% § *IF E 2P (STV) — 65 54 ¥ LRar - # 430 (¢ RiEFire
kg ) % 4152 F (2009) -
%! Eyropean Seed Association, Plant Variety protection outside the European Union(Discussion
Paper)(2004).
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%2 Bart Kiewiet, Principles, procedures and recent developments in respect of the Community Plant
Variety Protection system, at Frankfurt, February 2004, available at:
http://www.cpvo.europa.eu/documents/articles/BK%20Frankfurt%2002.2004.pdf (last
visited:2015.05.19) , § %t &7~ ¥ & Article 5 of Council Regulation No 1768/95.

%3 A farm-saved seed (FSS) study , CPVO : “CPVO Annual report 2008” 54, available at:
http://www.cpvo.europa.eu/documents/Rapportannuel/ AR2008EN.pdf(2015.07.31).

%% Bart Kiewiet, “ Colloquium ‘Modern Plant Breeding and Intellectual Property Rights’”’on January,
26th, in Einbeck(2001).
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%7 «Exceptions and limitations to patent rights: farmers and/or breeders’ use of patented inventions”,
Standing law committee on the law of patents, 21th session, Nov. 3-7, at Geneva(2014), =1 :
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268 «Exceptions and limitations to patent rights: farmers and/or breeders’ use of patented inventions”,
Standing law committee on the law of patents, 21th session, Nov. 3-7, at Geneva, paragraph 6,
p.2(2014).
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™t Article 12 of Directive 98/44/EC:
(1) Where a breeder cannot acquire or exploit a plant variety right without infringing a prior patent,
he may apply for a compulsory licence for non-exclusive use of the invention protected by the
patent inasmuch as the licence is necessary for the exploitation of the plant variety to be protected,
subject to payment of an appropriate royalty. Member States shall provide that, where such a licence
is granted, the holder of the patent will be entitled to a cross-licence on reasonable terms to use the
protected variety.
(2) Where the holder of a patent concerning a biotechnological invention cannot exploit it without
infringing a prior plant variety right, he may apply for a compulsory licence for non-exclusive use of
the plant variety protected by that right, subject to payment of an appropriate royalty. Member
States shall provide that, where such a licence is granted, the holder of the variety right will be
entitled to a cross-licence on reasonable terms to use the protected invention.

R EM AR L > L613-15-1 if o
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2% Art.14(5) of UPOV Convention and art.13(5)(a) and (6) of Regulation (EC) No 2100/94(1994).

27 Art.4(1)(a) of Directive 98/44/EC.

25 Art.8(1) of Directive 98/44/EC.

276 Art.8(2) of Directive 98/44/EC.

2" Art. 9 of Directive 98/44/EC.

7% See, e.g. EP1763991 (red lettuce); EP1179089 (method for obtaining a plant with a lasting
resistance to a pathogen); EP1597965 (broccoli type adapted for ease of harvest); EP1838847 (plant
virus designated tomato torrado virus); EP1433378 (resistance to powdery mildew infection and
absence of necrosis in cucumber); EP2061303 (novel rucola plants with cytoplasmic male sterility);
and EP0603190 (plant-derived enzyme and DNA sequences, and uses therof).
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219 2010 4 *+ UPOV § k¥ 3t - the discussions held at recent seminars, “WIPO-UPOV
symposium on the Co-existence of Patents and Plant Breeders' Rights in the Promotion of
Biotechnological Developments”, available at
http://www.upov.int/en/documents/Symposium2002/index1.htm and at
http://www.fleuroselect.com/uploads/Press_Release Fleuroselect Breeders_Conference.doc (last
visited:2015.07.31).

22(1’ Llewelyn, Adcock, supra note 185, at 497.

Id.

%2 paul Van der Kooij, Towards a breeder’s exemption in patent law?, E.I.P.R. 2010, 32(11),
545-552(2010).
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8% paul Van der Kooij, supra note 282.
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{6 ST H HIIRIEAE A BEIE ACEBE™ » Bl - BN E UK BT

" BA AR N BRI U0 | R EEELIEE IR - PRI T
FETRAIAH & 2 VI R B RAE (AR A ARt mT R OB 2
fefaT izl - IR R ™ o

Sk PRALFTRESERTARLE

FIN BN EAEL (REA RHIFTE » BEiy Rs » ik
WA IREBCAIN B i m E R AR AR B SR BRI T R - 1£55

%5 Article 12 of Directive 98/44/EC:

(1) Where a breeder cannot acquire or exploit a plant variety right without infringing a prior patent,
he may apply for a compulsory licence for non-exclusive use of the invention protected by the
patent inasmuch as the licence is necessary for the exploitation of the plant variety to be protected,
subject to payment of an appropriate royalty. Member States shall provide that, where such a
licence is granted, the holder of the patent will be entitled to a cross-licence on reasonable terms to
use the protected variety.

(2) Where the holder of a patent concerning a biotechnological invention cannot exploit it without
infringing a prior plant variety right, he may apply for a compulsory licence for non-exclusive use
of the plant variety protected by that right, subject to payment of an appropriate royalty. Member
States shall provide that, where such a licence is granted, the holder of the variety right will be
entitled to a cross-licence on reasonable terms to use the protected invention.

*%* Art.12.3 of Directive 98/44/EC.

287 Art.31(1)(i) of the TRIPs Agreement.

88 paul Van der Kooij, supra note 282.

%9 G, Wiirtenberger et al, European Community Plant Variety Protection 32, 36(2006).
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27 (2006) -

22 g 312900 F 65-66 o

2% Michiel Rijsdijk, A limited breeders exemption, WORLD INTELLECTUAL PROPERTY REVIEW,
01-12-2012, available at:http://www.worldipreview.com/article/a-limited-breeders-exemption (last
visted:2015.07.31)
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2% Double Dutch: Breeder’s exemption in patent law, available at:

http://www.vo.eu/en/news/item/326/double_dutch_breeders_exemption_in_patent_law (last
visited:2015.06.09 )
2% Rijsdijk, supra note 293.
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2% \WIPO-UPOV SYSMPOSIUM ON THE CO-EXISTENCE OF PATENTS AND PLANT
BREEDERS’ RIGHT IN THE PROMOTION OF BIOTECHNOLOGICAL DEVELOPMENTS,
p.2(Oct. 3", 2002).
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