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Our project has focused on the comparative legal
systems and judicial theories about the asymmetrical
appeal. On Article 8 of The Criminal Speedy Trial Act
(T.C.S.T.A. ), we have found many problems of the
element in this article like the period of the trial
must be over 6 years, the times of remandment and
acquittal verdicts. We suggest that the elements
above should be reviewed by empirical researches on
the verdicts of the Supreme Court and analyzing the
reasons of remandments. Not only to clarify the
reason a case costing such a long time, but also
avoid the defendants being prosecuted again when the
prosecutors appealing on matters of facts. We here
suggest on the basis of the public interests, the
prosecutors can only appeal on legal errors and
shouldn’” t be allowed to appeal after the second
acquittal verdict from the trial on matter of facts.
On Article 9 of the T.C.S.T.A., in the 187 cases
that the prosecutors (including the plaintiff of
private prosecution) had appealed, there are only 4
cases being remanded. And the prosecutors appealed on
the verdicts violating the precedents of criminal
procedure code article 377 to 379 had been overruled
by the Supreme Court according to the Article 9
Section 2 of the T.C.S.T.A.. But we here suggest,
according to the legislation reason, the purpose of
this article, the right of a private prosecution
plaintiff and the balance between the appeal system



and extraordinary appeal system, about the verdicts
violating the precedent of the criminal procedure
code 377 to 379, the prosecutors should also be
allowed to appeal. And this should be legitimated
back in the Criminal Procedure Code.

right to appeal, asymmetrical appeal, advantages to
appeal, power to prosecute, presumption of innocence
and double jeopardy.
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Abstract
A Sudy on Asymmetrical Appeal
Our project has focused on the comparative legal systems and judicia theories
about the asymmetrical appeal .
According to our observations on the federal appeal system, although the traditional

opinion of the Supreme Court held that it isn’t a constitutional right to appeal, once
there was a legitimated appea structure: (a) there should be no abuse on the
restriction of the writs in crimina procedure; (b) the limitation of the access for
indigent defendants to appellate review should be in the equal protection; (¢) under
due process of law, vindictive sentencing is constitutionally barred to avoid deterring
a defendant’s exercise of the right to appeal; (d) especially due to the double jeopardy
clause of the Fifth Amendment, the verdict of an acquittal and ajudgment in pursuant
which even based on legal errors can’t be recalled by an appellate review upon an
appeal by the Government. The underlying idea here is to protect an individua from
being repeatedly prosecuted by the state with all its resources and power and
subjecting him in adanger to be found guilty.

On the contrary, commentators had interpreted Constitution Article 39 from many
aspects, such as the double jeopardy theory, restraint of prosecution power, principle
of “In Dubio Pro Reo”, speedy trial theory and the substance of appellate review, and
thus suggested that appeals following the acquittal verdicts by prosecutors should be
restrained. However, the Supreme Court of Japan had held that the jeopardy in the
first, second and the third instance is a continuous one in the same case. Therefore, it
isn’t against the Constitution allowing the Government to appea after a verdict of
acquittal. Hence, there isn’t an asymmetric appeal structure in Japan.

On Article 8 of The Criminal Speedy Trial Act (T.C.S.T.A.), we have found
many problems of the element in this article like the period of the trial must be over 6
years, the times of remandment and acquittal verdicts. We suggest that the elements
above should be reviewed by empirica researches on the verdicts of the Supreme
Court and analyzing the reasons of remandments. Not only to clarify the reason a case
costing such along time, but also avoid the defendants being prosecuted again when
the prosecutors appealing on matters of facts. We here suggest on the basis of the
public interests, the prosecutors can only appeal on legal errors and shouldn’t be
allowed to appeal after the second acquittal verdict from thetrial on matter of facts.

On Article 9 of the T.C.ST.A., in the 187 cases that the prosecutors (including
the plaintiff of private prosecution) had appealed, there are only 4 cases being
remanded. And the prosecutors appealed on the verdicts violating the precedents of
criminal procedure code article 377 to 379 had been overruled by the Supreme Court

4



according to the Article 9 Section 2 of the T.C.S.T.A.. But we here suggest, according
to the legislation reason, the purpose of this article, the right of a private prosecution
plaintiff and the balance between the appeal system and extraordinary appeal system,
about the verdicts violating the precedent of the criminal procedure code 377 to 379,
the prosecutors should also be alowed to appeal. And this should be legitimated back
in the Criminal Procedure Code.

Keywords: right to appeal, asymmetrical appeal, advantages to appeal, power to
prosecute, presumption of innocence and double jeopardy.
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THE UNITED STATES COURT SYSTEM

SUPREME COURT Federal Questions
of the United States from State Courts
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United States
Court of Apjiedl Court of Appeal Court of Appeal
_ o for the for the
b2 Cireait Federal Circuit™* Armed Forces

I I I

U.S. Court of

94 .5, Courts International Trade Army, Navy-Marine
~hd U.S. Cotirt of Corps, Air Force,
y Federal Claims and Coast Guard
United States Courts of Criminal
Tax Court U.S. Court of Appeals

Veteran Appeals
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== The Court of Appe=is for the Federal Clrctiit abso recelves cases fraam the Intemational
Trade Comrmison, the Ment Systems Protection Board, the Patent and Tradermark
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“ The U.S. Constitution Amendment 5" : “No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases
arising in the land or naval forces, or in the Militia, when in actual servicein time of War or public
danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb;
nor shall be compelled in any criminal case to be a withess against himself, nor be deprived of life,
liberty, or property, without due process of law; nor shall private property be taken for public use
without just compensation.”
* Ex parte Lange, 85 U. S. 163 (1873).
%0 395 U.S. 784 (1969).
%! The U.S. Constitution Amendment 14™ section I: “All persons born or naturalized in the United
States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
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conditions of release set forth in section 3143 (a)(1) or (b)(1), may be ordered released, under
appropriate conditions, by the judicial officer, if it is clearly shown that there are exceptional reasons
why such person’s detention would not be appropriate.”
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