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weak lawsuit
33
(Anti-competitive Lawsuits)
(Opportunistic Lawsuits)
scope

32

104 2004 1
1990 6 —
2003 6

109 2004 6 11-16
33 Michael J. Meurer, Controlling Opportunistic and Anti-Competitive Intellectual Property
Litigation, 44 B.C.L. Rev. 509(2003).
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Predatory Lawsuits
Predatory Pricing

35

36

3 |d. at 512-515.
35 Gary Myers, Litigation as a Predatory Price, 80 K. L.J. 599.
36 See supra note 33.



knock out blow
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Lemelson Ronad Katz

Patent Licensing Firm Lemelson
machine vison
bar-code technology
2002
Katz

37 Michelle Armond, Introducing the Defense of Independent Invention to Motions for
Preliminary Injunctions in Patent Infringment Lawsuits, 91 Calif. L. Rev. 117,
120-121(2003). CAFC 1982
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regression analysis
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discovery

% 1d. at 117-120.
39 Jean O. Lanjouw & Josh Lerner, Tilting the Table? The Use of Preliminary Injunctions, 44 J.
Law & Econ.573, 575(2001).
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47 lan Ayres & Paul Klemperer, Limiting Patentees Market Power Without Reducing
Innovation Incentives: The Perverse Benefits of Uncertainty and Non-injunctive Remedies,

97 Mich. L. Rev. 985, 1021.
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temporary restraining order
preliminary injunctions

permanent injunctions



interlocutory injunction
equitable remedy

10

preserve status

quo

1 Morton Denlow, The Motion for a Preliminary Injunction: Time for a Uniform Federal

Standard, 22 Rev.litig.495,499(2003).

1994 6 John Leubsdorf,
The Standard for Preliminary Injunctions, 91 Harv. L. Rev. 525(1978).
3 Joel Wm. Friedman, Jonathan M Landers, Michael G. Collins, The Law of Civil Procedure,
West Group, 299(2002).
* Fed. R. Civ. P. 65(b).
® Wooley v. Maynard, 430 U.S. 705,718(1977).

84



283
Federa Rule of Civil Procedure, FRCP
65 ab c d e a
b C
d e
FRCP 65
cae law
® Seesupranote 1.
2004 53-58



10

four part standard Q)
whether the plaintiff will probably succeed on the merits

@) whether
irreparable harm to the plaintiff would result if the injunction is not
granted (3) the balance of harms between the

plaintiff and defendant if the injunction isalowed (4)
whether the injunction will have an impact on public

interests ™

(two
part test) (dliding scale method)

8 Morton Denlow, supranote 1, at 510.
58 2004 5 130
® Weinberger, 456 U.S. at 331; Yakus, 321 U.S. at 440; Hecht Co. v. Bowles, 321 U.S.
321,328.
1 Doran v. Salem Inn, Inc, 422 U.S. 922, 932.
1 Lea B Vaughn, A Need for Clarify: Toward a New Standard for Preliminary Injunction, 68
Or. L. Rev. 839-840(1989).



12

D
(maintaining the status quo) (2)
(preserving the court’ s ability to render a meaningful
decision) (3) (minimizing the risk of error)™

14

12 Morton Denlow, supranote 1, at 515.

62 1)

(a combination of probable success on the merits and the
possibility of irreparable harm) 2

(that serious questions are raised and the balance of
hardships tips in its favor ) Charlie’ s Girls, Inc. v. Revlon, Inc., 483 F.2d 953,954,
Sammartano v. First Judicial District Court ex rel County of Carson City, 303 F.3d 959,
965(9" cir 2002 ) (1)
2 that no adequate remedy at law exists

()

Ty, Inc. v. The Jones Group, Inc. 237 F.3d 891.(7" Cir, 2001 ).
13 vaughn, supranote 11, at 849.
14 John Leubsdorf, supranote 2, at 525.

87



15

U.S Court of Appeds Federd
Circuit CAFC

Smith International Inc.
v. Hughes Tool Co.

16

17

Intel Corp. v.
ULSI System Technology Inc.

18

High Tech Medical Instrument

15

18 »without this injunctive power of the courts, the right to exclude granted by the patent
would be diminished, and the express purpose of the Constitution and Congress, to promote
the progress of the useful arts, would be seriously undermined. The patent owner would lack
much of the "leverage," afforded by the right to exclude, to enjoy the full value of his
invention in the market place. Without the right to obtain an injunction, the right to exclude
granted to the patentee would have only a fraction of the value it was intended to have, and
would no longer be as great an incentive to engage in the toils of scientific and

technological research.”, 718 F.2d. 1573,1577(Fed. Cir. 1983 ).

1 21-22

18 « A preliminary injunction is a drastic and extraordinary remedy that is not to be routinely

granted.” Intel Corp. v. ULSI System Technology Inc., 995 F2d 1566 1568(Fed. Cir. 1993).

88



19

2000 1 2003 2 Wedlaw
26

21
1
discovery procedure
2.
interlocutory appeal
3
1% cAFC "A preliminary injunction is not to be routinely granted ”

High Tech Medical Instrumentation, Inc. v. New Image Indus, Inc. 40 F3d 1551,1554(Fed.

Cir.1995).

20 peter J. Chassman & Shashi H. Kewalramani, Court Rarely Grant Preliminary Injunctionsin

Patent Case: Key Reason is Complexity of Claim Construction, 25 National L. J. No.34,

S8(2003).
109 2004 6 23

89



22

(federal question)

FRCP

(Subject Matter Jurisdiction)

(diversity)
28U.S.C.81338

22 20



23

1982 10
24
(forum shopping)
25
Hybritech Inc. v. Abbott Lab
283
26
23 — 2005
4 73-74
24 28 U.S.C §1295(a).
25 53

28 Hybritech Inc.v. Abbott Lab., 849 F.2d. 1446, 1449(Fed. Cir. 1988):” Because the i ssuance of

an injunction pursuant to this section(35 U.S.C 883) enjoins "the violation of any right
secured by a patent, on such terms as the court deems reasonable," a preliminary injunction

of thistype, although a procedural matter, involves substantive matters unique to patent law

91



(Personal Jurisdiction)

A.
B. (causeof action)
C.
27
28
(contributory infringement) (inducement)

(aggregate contact theory)

and, therefore, is governed by the law of this court. We recognize, however, that purely
procedural questions involving the grant of a preliminary injunction are controlled by the
law of the appropriate regional circuit.”

27 Akro Corp v. Luker, 45 F.3d 1541, 1546-49(Fed Cir. 1995).

28 74

92



29

FRCP 65 a Q)
30 Atari

Games Corp. v. Nintendo of Am, Inc

31 a @

% FRCP@) (2)

29

30

Applied Biosystems, Inc. v. Cruachem, Ltd, 772 F. Supp.1458,1462 Crymedics, Inc. v.
Spembly, Ltd, 397 F. Supp. 287,292. 75 166
FRCP65(a)(1) Notice. No preliminary injunction shall be issued without notice to the

adverse party.

31 Atari Games Corp. v. Nintendo of Am., Inc., 897 F2d 1572,1578 n.7(Fed. Cir. 1990 ).” The

32

district court seemed to make the injunction binding on the plaintiffs as a matter of equity. A
preliminary injunction issued without notice, motion, hearing or evidence should be
vacated.”

FRCP65(a)(2) Consolidation of Hearing With Trial on Merits. Before or after the
commencement of the hearing of an application for a preliminary injunction, the court may
order the trial of the action on the merits to be advanced and consolidated with the hearing
of the application. Even when this consolidation is not ordered, any evidence received upon

an application for a preliminary injunction which would be admissible upon the trial on the

93



3 Digita Equip. Corp. V.

Emulex Corp.

35

(common law)
7 36

33

merits becomes part of the record on the trial and need not be repeated upon the trial. This
subdivision (a)(2) shall be so construed and applied as to save to the parties any rights they
may haveto trial by jury

FRCP78

207

34 Digital Equip. Corp. v. Emulex Corp., 805 F2d 380,382,383(Fed Cir 1986).
35 Jack S. Emery et al., Civil Procedure and Litigation 94-95(2000),

36

2009.
101-102



(Markman Hearing) 1995
Markman v. Westview

| nstrument, Inc.

37 1996
38

39

Markman

40

37 “in acase tried to ajury, the court has the power and obligation to construe as a matter of

law the meaning of language used in the patent claim ”, Markman v. Westview Instruments,
Inc., 52 F3d 967(Fed. Cir. 1995).

38 Markman v. Westview Instruments, Inc., U.S. 116 S. Ct. 1384.
39

2004 6 172
% David M. Airan & Leydig Voit & Mayer Ltd, Before The Actua Markman
Hearing—Timing, Discovery and Alternatives, Patents, Copyrights, Trademarks, and
Literary Property Course Handbook Series, Practicing Law Institute(2005), at 172.
172



4 Vivid Technologies, Inc. v. American Science &

Engineering, Inc.

42
43
1999
(discovery)
6™
FRCP 65 C
45

“ 172-182

42 vivid Technologies, Inc. v. American Science & Engineering, Inc., 200 F.3d 795, 803(Fed.
Cir. 1999).

43 David M. Airan & Leydig Voit & Mayer Ltd, supra note 40, at 173.

* 1d, at 172-173.

45 FRCP 65 () Security. No restraining order or preliminary injunction shall issue except upon

9%



46

47

49

the giving of security by the applicant, in such sum as the court deems proper, for the
payment of such costs and damages as may be incurred or suffered by any party who is
found to have been wrongfully enjoined or restrained. No such security shall be required of

the United States or of an officer or agency thereof.

46 Donald S. Chisum, Chisum on Patant, Vol. 7, 20.04(g).

47

48

49

7 1 2005 6 53

135 140
James WM. Moore, Allan D. Vestal, & Philip B Kurland, Moore’s Manual Federal Practice
and Procedure, Matthew Bender & Company(1990), at 10A -36-37.
78
131

97



50

FRCP65(c)

51

FRCP65(c)

52

FRCP 65 d

53

Co-Operating Merchant’s Co. v. Hallock, 128 F.596(6™ Cir. 1904 ).
Ryan v. Ideal Toy Corp. 260 F. Supp.828, 151 U.S.P.Q 165(C.D. Calif. 1966).

53
Donald S. Chisum, Chisum on Patant, VVol. 7, 20.04(g) 54
FRCP 65 (d) Form and Scope of Injunction or Restraining Order. Every order granting an
injunction and every restraining order shall set forth the reasons for its issuance; shall be
specific in terms; shall describe in reasonable detail, and not by reference to the complaint
or other document, the act or acts sought to be restrained; and is binding only upon the
parties to the action, their officers, agents, servants, employees, and attorneys, and upon
those persons in active concert or participation with them who receive actual notice of the

order by personal service or otherwise.



Kloster Speed Steel AB. v. Crucible

Inc.

55

FRCPG5(d)

56

>4 Kloster Speedsteel AB. v. Crucible Inc., 793 F2d 1565, 231 U.S.P.Q 160(Fed. Cir. 1988).
80
%5 80-81 Eli Lily & Co. v. Premo Pharm. Labs. Inc., 843 F2d 1378, 6
U.S.P.Q. 2d 1367(Fed. Cir. 1988 ).
%6 George F. Pappas, Damages And Remedies For Patent Infringement, Trial of a Patent Case,
American Law Institute(2005), at 153.



57

FRCP65(d) %8

1982
1988 Hyhbritech Inc.v.
Abbott Lab

59

60

(four part standard)
Smith Internationa Inc. v. Hughes Tool Co.

37 K SM Fastening Sys, Inc. v. H.A. Jones Company, Inc., 776.F2d at 1527.

%8 Additive Controsl & Measurement Sys., Inc. v. Flowdata, 986 F.2d 476, 479-80.

59 2%

0 Michelle Armond, Introducing the Defense of Independent Invention to Motions for

Preliminary Injunctions in Patent Infringment Lawsuits, 91 Calif. L. Rev. 130(2003)

100



1. (a showing of probability
of success on the merits) 2.
(a showing that the movant will suffer
immediately irreparable harm if the injunction is not granted) 3.
(the possibility of
harm to other interests person from the grant or denia of the
injunction) 4. (the public interest)® 1995 High
Tech Medica instrumentation, Inc. v. New Image Indus., Inc.

62 1
(likelihood of success on the merits) 2.
(irreparable harm if no injunction issues) 3.
(balance of hardships on parties) 4. (the
public interests) 2003 %3

®1 Smith International, Inc., v. Hughes Tool Co., 718 F.2d 1573, 1578-1579(Fed. Cir. 1983).
®2 High Tech Medical Instrumentation, Inc. v. New Image Indus., 40 F.3d 1551(Fed. Cir.
1995).
63 Oakley Inc. v. Sunglass Hut International, 316 F.3d 1331, 1339(Fed. Cir. 2003).
22

101



(balancing test)® Hybritech Inc.v. Abbott

Lab
65
66
Reebok International Ltd. v.
J. Baker, Inc.

67 68

4 M.A.Cunningham, Preliminary Injunctive Relief in Patent Litigation,35 IDEA 213,
216(1995).

®5 Hybritech Inc.v. Abbott Lab., 849 F.2d. 1446, 1451(Fed. Cir. 1988):" the district court must
weigh and measure each factor against the other factors and against the form and magnitute
of therelief requested.”

® Teresa M Corbin & Jayna R. Whitt, Preliminary Injunctions in Patent Cases, Patents,
Copyrights, Trade-marks, and Literary Property Course Handbook Series, Practicing Law
Institute(2002), at 236.

67 Reebok International Ltd. v. J. Baker, Inc., 32 F.3d 1552, 1556(Fed Cir. 1994): " A movant
canot be granted a preliminary injunction without findings by the district court that the
movant carried its burden on both factors.”

68 High Tech Medical Instrumentation, Inc. v. New Image Indus., 40 F.3d 1551 (Fed. Cir.
1995); Amazon.com v. Barnesandnoble.com, 239 F.3d 1343, 1350(Fed. Cir. 2001).

102



(the patent is valid and
enforceable) 2. (the patent is likely infringed)

69

70

(beyond question)
(U.S. Patent and Trademark Office,
USPTO) &

(clear showing)
72

Amazon.com v. Barnesandnoble.com

(onaclaim by claim basis )™
(the clam

69 Nutrition 21 v. United States, 930 F.2d 867, 869(Fed. Cir. 1991); Amazon.com V.
Barnesandnoble.com, 239 F.3d 1343, 1350(Fed. Cir. 2001).

70 Mayview Corp. v. Rodstein, 480 F.2d 714, 717(9" Cir. 1973); Bose Corp. v. Linear Design
Labs, Inc., 467 F2d 304,307(2d Cir. 1992).

71 Smith International, Inc., v. Hughes Tool Co., 718 F.2d 1573, 1578(Fed. Cir. 1983).

72 Atlas Power Co. v. Ireco Chems., 773 F.2d 1230, 1233(Fed. Cir. 1985).

" Strong- Showing” Smith International, Inc., v. Hughes

Tool Co., 718 F.2d 1573, 1581(Fed. Cir. 1983).

3 Amazon.com v. Barnesandnoble.com, 239 F.3d 1343, 1359(Fed. Cir. 2001).

103



terms must be interpreted consistently during both analysis)”

75
282
76
(raised substantial question)
(lack substantial merit)”

(prior
adjudication) ™ (industry —wide acquiescence)”

(1)

1d, at 1351.

> Michelle Armond, supra note 60, at 133.

8 New England Braiding Co., Inc. v. A. W. Chesterton Co., 970 F2d 878, 882(Fed. Cir. 1992).
" Genetech, Inc. v. Novo Nordisk A/S, 108 F.3d 1361, 1364(Fed. Cir. 1997).

8 Hybritech Inc.v. Abbott Lab., 849 F.2d. 1446, 1452(Fed. Cir. 1988).

9 Ortho Pharmaceutical Corp. v. Smith, 15 U.S.P.Q.2d 1856, 1862(E.D. Penn. 1990).

104



(interpreting the patent claims)

(comparing the properly interpreted clams to the alegedly

infringing device or acts)

evidence)
(extrinsic evidence)

(literd infringement)
82

(clear showing)

80

81

(intrinsic

(prior art)

(doctrine of equivaent)

80 Amazon.com v. Barnesandnoble.com, 239 F.3d 1343, 1351(Fed. Cir. 2001).

81

1

(interpreting the claim language) 2

(assessing the nature of infringer's acts ) 3.

(applying the claims to those acts)

A m. Home Prods. Corp. v. Johnson &

Johnson Corp., 22 U.S.P.Q.2d1561,1566(E.D. Pa. 1991).

8 Teresa M Corbin & Jayna R. Whitt, Preliminary Injunctions in Patent Cases, Patents,

Copyrights, Trademarks, and Literary Property Course Handbook Series, Practicing Law

Ingtitute(2002), at 237.

105



83

85

86

High Tech Medica Instrumentation, Inc. v.
New Image Industries, Inc.

87

88

8 Atlas Power Co. v. Ireco Chems,, 773 F.2d 1230, 1233(Fed. Cir. 1985); Novo Nordisk of
North Am., Inc. v. Genentech, Inc., 77 F.3d 1364, 1371(Fed. Cir. 1996).

84 High Tech Medical Instrumentation, Inc. v. New Image Indus., 40 F.3d 1551, 1557(Fed. Cir.
1995).

8 llinois Tool Works, Inc. v. Grip-Park, Inc., 906 F2d 679 (Fed. Cir. 1990 ).

8 polymer Technologies v. Bridewell, 103 F.3d 970,975(Fed. Cir. 1996); Louis S. Zarfas, The
Dveloping Standerd for Irreparable Harm in Preliminary Injunctions to Prevent Patent
Infringment, 81 J. Patent & Trademark Office Society 51(1999), at 64-65.

87 High Tech Medical Instrumentation, Inc. v. New Image Indus., 40 F.3d 1551, 1556(Fed. Cir.
1995).

8 Adelman, Rade Tomas, Wenger, Patent Law, Second Edition(2003), at 937

106



891.

90 2
91 3
% 4
93 5
94

Biotechnology General Corp. v. Genetech, Inc.

95

Eli Lilly & Co. v. American
Cyanamid Co.

2 1 123
Teresa M Corbin & Jayna R. Whitt, Preliminary Injunctions in Patent Cases, Patents,
Copyrights, Trademarks, and Literary Property Course Handbook Series, Practicing Law
Institute(2002), at 239.
% Reebok International Ltd. v. J. Baker, Inc., 32 F.3d 1552, 1558(Fed Cir. 1994).
1 Polymer Technologies v. Bridewell, 103 F.3d 970, 976(Fed. Cir. 1996).
92 pyrdue Parma L.P.v. Boehringer Ingelheim GMBH, 237 F. 3d 1359, 1368(Fed. Cir. 2001)
% Hyhbritech Inc.v. Abbott Lab., 849 F.2d. 1446, 1456(Fed. Cir. 1988).
% 1d.
Bio-Tecnology General Corp. v. Genetech, Inc. 267 F.3d 1325.

107



96

97

98

99

% Eli Lilly & Co. v. American Cyanamid Co. 82 F.3d 1568(Fed. Cir. 1996 ).
% Larry Coury, C' est What? Saise A Comparison of Patent Infringment Remedies among
the G7 Economic Nations, 13 Fordham Intell. Prop. Mwdia & Ent.L.J. 1101(2003), at

1109-1112.
%8 Steven Walmley, Unclean Hands and Preliminary

Injunctions: The Effects of Delay In Bring Patent Infringement Cases, 84 J. Pat &
Trademark Off. Soc’ y 291; Louis S. Zarfas, SupraNote 86, at 71.

% RasterOps v. Radius, Inc., 861 F.Supp.1479, (N.D. Calif. 1997); High Tech Medical
Instrumentation Inc. v. New Image Industries, 49 F.3d 1551, 1556(Fed. Cir. 1995).

108



Toy Corp

100 Jacobson v. Cox Pavin Co.
14 Q)

(3)
()
(6)
(7)
(8)
)

(12)
(13)

101

100 Ryan v. Ideal Toy Corp., 260 F. Supp. 828. 829(C.D. Cal.1966).
101 Jacobson v. Cox Pavin Co., 19 U.S.P.Q.2d 1641,1653(D. Ariz 1991).

109

Ryanv. |ded

(2

(4)

(12)

(14)

(10)



102

103

1% Hybritech Inc. v. Abbott
Lab.

105

102 134
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