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Right of Distribution

(I)Authors of literary and artistic works shall enjoy the exclusive right of
authorizing the making available to the public of the original and copies of
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(2)Nothing in this Treaty Shan affect the freedom of Contracting Parties to
determine the conditions - if any,under which the exhaustion of the right in
paragraph (1) applies after the first sale or other transfer of ownership of the
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Article 8 Right of Distribution

(I)Performers shall enjoy the exclusive right of authorizing the making available
to the public of the original and copies of their performances fixed in
phonograms trough sale or other transfer of ownership.

(2)Nothing in this Treaty shall affect the freedom of Contracting Parties to
determine the conditions, if any, under which the exhaustion of the right in
paragraph (1) applies after the first sale or other transfer of ownership of the
original or a copy of the fixed performance with the authorization of the
performer.
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( WIPO Copyright Treaty ) a7 f£% 57+ [ > 2= T ] py rﬁ' LR & AR
aﬁi\'%iFﬁ 7&/%«?{ PriE5% ( The WIPO Performance and phonograms Treaty )
SV IR AT S PR e e R - SR R AR
ﬁ?ﬂﬁ@ﬂ/ g2 e

P RPE FEREGH Fr LI TIed S F (A4 E- T BZR).

WIPO COPYRIGHT TREATY

Article 6 Right of Distribution

()Authors of literary and artistic works shall enjoy the exclusive right of
authorizing the making available to the public of the original and copies of
their works through sale or other transfer of ownership.

(2)Nothing in this Treaty shall affect the freedom of Contracting Parties to
determine the conditions, if any, under which the exhaustion of the right in
paragraph (1) applies after the first sale or other transfer of ownership of the
original or a copy of the work with the authorization of the author.

Article 7 Right of Rental

(I)Authors of:

(1)computer programs;

(11)cinematographic works ;and

(1i1))works embodied in phonograms as determined in the national law of
Contracting Parties, shall enjoy the exclusive right of authorizing
commercial rental to the public of the originals or copies of their works.

(2)Paragraph (1) shall not apply:

(1)in the case of computer programs where the program itself is not the essential
object of the rental ;and

(i1)in the case of cinematographic works, unless such commercial rental has led
to widespread copying of such works materially impairing the exclusive
right of reproduction.

(3)Notwithstanding the provisions of paragraph (1) ,a Contracting Party that, on

13



April 15, 1994, had and continues to have in force a system of equitable
remuneration of authors for the rental of copies of their works embodied in
phonograms may maintain that system provided that the commercial rental of
works embodied in phonograms is not giving rise to the material impairment of
the exclusive rights of reproduction of authors.

WIPO PERFORMANCES AND PHONOGRAMS TREATY

Article 12 Right of Distribution

(I)Producers of phonograms shall enjoy the exclusive right of authorizing the
making available to the public of the original and copies of their phonograms
through sale or other transfer of ownership.

(2)Nothing in this Treaty shall affect the freedom of Contracting Parties to
determine the conditions, if any, under which the exhaustion of the right in
paragraph ( 1) applies after the first sale or transfer of ownership of the original
or a copy of the phonogram with the authorization of the producer of
phonograms.

Article13 Right of Rental

(I)Producers of phonograms shall enjoy the exclusive right of authorizing the
commercial rental to the public of the original and copies of their phonograms,
even after distribution of them by or pursuant to authorization by the producer.

(2)Notwithstanding the provisions of paragraph (1) , a Contracting Party that, on
Aprill5, 1994, had and continues to have in force a system of equitable
remuneration of producers of phonograms for the rental of copies of their
phonograms, may maintain that system provided that the commercialrental of
phonograms is not giving rise to the material impairment of the exclusive

rights of reproduction of producers of phonograms.

14



il e kel il i el U

AR —>= 27 4
SIS

[FTRL Y 2550 A 38 (B 5 JJ* g?[i:;j/ﬁrm@ , @ﬂ Fﬁﬁé% =N
WG N e R R Y PR EY- Cp R T P
g 3 1 e £ R A ¢ e (T R Y [
de [l By J[[[ %|§J » I bﬁ‘jcﬁj?cli[ﬁ:bfjlgijﬁ Ry V(B /ﬁ@r—é[ 26,.- o
[RS8 MRy il i - SR g R “?
G Y (B [ N B T o R R L (e
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EEE My ETRL Y 723k %ET‘LF“EEJ@ *FJ 2T la mise en circulation des
oeuvres ainsi adaptees ou reprodllites ; - X ﬁr ] A R R [ LS A ’ﬁj RO

i

P mB 1967 EHMEBRE AT XY BRI FIRFARENFLELY
B feH T F g > AT AEEA S AFFARRAG - 0 - &
K AR N Fr A TH A, R F A R U AEE A £
W BT @A A S AcE o R T AR FEA T AR
B AL FRASZEET T4 F v 5 fcF o 4B Committee of
Experts on a Possible protocol to the Berne Convention for the Literary and Artist
works, Third Session Geneva, June 21 737°1993 7| ?‘ *> COPYRIGHT, June 1993,
p.86 > # % P& S.Ricketson, The Berne Convention for the Protection of Literary
and Artistic works 1886. 1987, P. 407.09.

26 Article 14 of the Berne Convention(1)Authors of literary or artistic works shall
have the exclusive right of authorizing: (i)the cinematographic adaptation and
reproduction of these works, and the distribution of the works thus adapted or
reproduced.

*7 Article 37(1)of the Berne Convention: "(c)In case of differences of opinion on the

interpretation of the various text, the French text shall prevail.”
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¥ William F. Party » Copyright Law and Practice, Volume H,p.835.1994.

? Records of the Rome Conference > Report of the Rapporteur--General,p.47.
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Intellectual Property Rights - including Trade in Counterfeit Goods » ™ & i £
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> WTO/TRIPS Article 6 Exhaustion:"For the purposes of dispute settlement under

this Agreement » subject the provisions of Article 3 and 4 above nothing in this
Agreement shall be used to address the issue of the exhaustion of intellectual
property rights."
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Tz - e 0 H 3“?&4—-{1?»“}’ v HOFE S & CRIRE ok e M- AR E B AT B
ZRFo FEAMB L FIERZ DR F AT L LR WIPO

v %% CNRN/DC/3 T4 M~ &2 HjiF¥ v %2 # 242 55 (The
Treaty on Certain Questions Concerning the Protection of Literary and Artistic
works) | 8.03.2 WIPO < i %%. CNRNIDC/4 " %2 £ /% % % &5 $ @ 17 4

# f] 2 ¥ ¥ (The Treaty for the Protection of the Rights of performers and

L °

Ji

Producers of Phonograms) ; 9.03. 4 51 p % & & » o 513%
* WCT Article 6Right of Distribution( 1 ) Authors of literary and artistic works shall
enjoy the exclusive right of authorizing the making available to the public of the
original and copies of their works through sale or other transfer of
ownership-(2)Nothing m this Treaty shall affect the freedom of Contracting
Parties to determine the conditions > if any ° under which the exhaustion of the
right in paragraph ( 1) applies after the first sale or other transfer of ownership of

the original or a copy of the work with the authorizatlon of the author.
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33 WCT Article 7Right of Rental:"(1)Authors of:(i)computer
programs;(ii)cinematographic works; and(iii)works embodied in phonograms as
determined m the national law of Contracting Parties » shall enjoy the exclusive
right of authorizing commercial rental to the public of the originals or copies of
their works-(2)Paragraph ( 1) shall not apply:(i)in the case of computer programs
where the program itself is not the essential object of the rental ; and (ii) in the
case of cinematographic works » unless such commercial rental has led to
wldespread copying of such works materially impairing the exclusive right of
reproduction-(3)Notwithstanding the provisions of paragraph(l),a Contracting
Party that > on April 15,1994,had and continues to have m force a system of
equitable remuneration of authors for the rental of copies of their works
embodled in phonograms may maintain that system provided that the commercial
rental of works embodied m phonograms is not giving rise to the material
impairment of the exclusive rights of reproduction of authors.

® WPPT Article 8 Right of Distribution: ( 1) Performers shall enjoy the exclusive
right of authorizing the making available to the public of the original and copies
of their perfbmlances fixed in phonograms through sale or other transfer of
ownership-(2)Nothing in this Treaty shall affect the freedom of Contracting
Parties to determine the conditions > if any ° under which the exhaustion of the
right in paragraph ( 1) applies after the first sale or other transfer of ownership of

the original or a copy of the fixed performance with the authorization of the
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performer.

37 WPPT Article 9 Right of Rental:',(1)Performers shall enjoy the exclusive right of
authorizing the commercial rental to the public of the original and copies of their
pertomlances fixed m phonograms as determined in the national law of
Contracting Parties, even after distribution of them by, or pursuant to,
authorization by the performer-(2)Notwithstanding the provisions of
paragraph(1l),a Contracting Party that, on April 15,1994,had and continues to
have in force a system of equitable remuneration of performers for the rental of
copies of their perfomlances fixed in phonograms, may maintain hat system
provided that the commercial rental of phonograms is not giving rise to the

material impairment of the exclusive rights of reproduction of performers.
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% WPPT Article 13Right of Rental:"(1)Producers of phonograms shall enjoy the
exclusive right of authorizing the commercial rental to the public of the original
and copies of their phonograms, even after distribution of them by or pursuant to
authorization by the producer.(2)Notwithstanding the provisions of
paragraph(1l),a Contracting Party that, on April 15,1994,had and continues to
have in force a system of equitable remuneration of producers of phonograms for
the rental of copies of their phonograms, may maintain that system provided that
the commercial rental of phonograms is not giving rise to the material
impairment of the exclusive rights of reproduction of producers of phonograms.
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45 46 F. supp. 717, 54, U.S.Q. 137 (S.D.N.Y.1942) : It is conceded here that the
defendant has not multiplied copies but merely resold the plantiff’s ( comic
books ) under a different cover The exclusive right to vend is limited It is
confined to the first sale of any one copy and exerts no restriction on the future
sale of that copy.

*® The 1802 Copyright Act gave copyright owner the rights of printing, reprinting,
and importation. Authors were given the exclusive right to prohibit “ in any
manner of copy and self-Act of April29,1802,7th Cong., ist Sess. > §
3,2S1al.171.In 1909 Copyright Act, the exclusive rights granted included “ to
print, reprint, publish, copy, and vend lhc copyrighted work."17U.S.C. §
1(1909,repealed 1978).

*7 The Section 270f the 1909Copyright Act provided that “the copyright is distinct
from the property in the material object copyrighted, and the sale of
conveyance, by gift or otherwise, of the material object shall not of itself
constitute a transfer of the copyright, nor shall the assignment of the copyright
constitute a transfer of the title of the material object; but nothing in this title
shall be deemed to forbid, prevent, or restrict the transfer of any copy of a

copyrighted work the possession of which has been lawfully obtained.”17
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U.S.C.A. §27(1909).

2 R 1909 & F it HF - 4 BIMBAR R H - L = iE > Section 270f the
1909Act provides: " Nothing in this title Shan be deemed to forbid, prevent, or
restrict the transfer of any copy of a copyrighted work, possession of which has
been lagsully obtained. ; #* ¥ 5 3R {7 ¥ iv 482 109(a)2. o ¥ o

YWIPO 2 ¥ AFEMARERF CRENE L RAFEME R LS L2 B
FEXNTZZ OBRAFRGENAERT A A2 202 Br 2L
INIE AT EMAZ P A TR AFEEZ N gd I Re
AR 2 A o

% 109(a) provides:"Notwithstanding the provision of section 106(3), the owner of a

particular copy or phonorecord lawfully made under this title, or any person

authorized by such owner, is entitled without the authority of the copyright

owner, to sell or other wise dispose of the possession of that copy or

phonorecord ~ ~ -

>l See e. g. J. Thomas McCarthy, McCarthy's Desk Encyclopedia of Intellectual

Property, 1995, 2rld ed., p.175. 3% 3% # T4 T * " only distribution right is
exhausted ; 2. * 3F » My H - M LK F* FF

25



P OV VRO (AR
i e BSOS 25 O bR @Y
th L“* rF I R iR e 2T — e O e 3 (B 21 A = fRATE
52 = $ E

130k 15 il | ﬁ'ﬁf%’l"pﬁﬁ? ZUBE e P R T
%I"E@i? PR Tl TR S G R  (BE 5T O
f(a) > @&“’g%fwﬁkgf S L (SRR AR
(e ?W%@Lﬁpf‘*%rﬁﬂﬁﬁﬁwﬂ&’Eﬂwﬁw@@ﬂ

e
e
T (P e -

=
'

o MG R 2P

Gt

- B I A T Y R 7
IF== JRUE T L s £l fIEIE lplﬁpi’ R I )R LY, 55, g g
e T P P A AR R O R R R PR R
RFPY D P RS L ph e o T 24T 2 g SR SRR
SECENE SENEY RASVIIReE s IR U SUS L SIS R

-

2 H.R.Rep.No.1476 > 94 th'Cong., 2 nd Sess.76(1976).

>3 Bor-shan Lin, Application of the First Sale Doctrine to Internet Transmission » %
B %= L7 8 % 62F > A®WANLAELD o

>* It was founded on policies favoring the free transferability of personal property
and chattels, which originated in general English common-law disapproving
restraints on the alienationofowned property.See  Sebastian Int'l,
Inc.v.COIlsuTIIEr Contracts (PTY ) Ltd.,847F2d 1093,1096(3d Cir.1988); also
me Blazon,Inc.v.Deluxe Grame Corp.,268F Supp. 416(S.D.N.Y.1965)(“The firrst
sale rule-..finds its origins in the common law aversion to limiting the alienation
of personal property”); Parfums Girenchy,Inc.v. C &C Beauty Sales,Inc.,
832F.Supp.1378, 1388(CED.Cal.1993).

55

American Intertional Pictures, Inc.v.Foreman, 400F.Supp.928,930

(S.D.Ala..1975)
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% See U.S.C A. Const .Amend.IX(AThe enumeration in the Constitution, of
certainRights, shall not h construed to deny or disparage others retained by the
people ):see also U.S.C.A Const .amend-V ( A...nor be deprived of life, liberty, or
property, without due process of law-) .

°7 See U.S.C.A.Const.art.1.8.cl.8,(The source of Congress power to enact copyrighl
laws is Article I §8.cl.8.of the Constitution, which authorizes Congress “to
Promote the Progress of Science and useful Arts, by securing for limited Times
to Authors and Inventors the exclusive Right to their respective writings and
Discoveries"):also see Feist Publications V. Rural
TEISemCO0.,499U.5.340,349(t991)(Analyze the relationship between copyright
subject matter and the Constitution).

* 1d.

39 supra note 57.

%0 See House Report on Copyright Act of 1909 supra note 21; see also House Report
on Copyright Act of 1976 > supra note 22.(Congress intended to promote public
intertst by disseminating copyrighted work freely after first transfer. “ A library

that has acquired ownership of a copy is entitled to lend it under any conditions it
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chooses to impose.This does not mean that conditions on future disposition of
copies or phonorecords, imposed by a contract between their buyer and seller,
would be unenforceable between the im parties as a breach of contract, but it
does mean that they could not be enforced by an action for infringement of
copyright-',)

! Infringement of patents occurs “ whoever without authority makes,uses, offers to
sell or sell any patent inventiom."35U.SaCaA. §271(a). However, copyright
infringernent occurs when Aanyone who violates any of the exclusive right of
the copyright owner as provided by section 106 through 118 or of the author
provided in Section 106A(a) or who imports copies or phonorecords into the
united States in violation of Section602."17U.S. C.A. § 501.

62 See R. Cooter &T. Ulen, Law and Economics,at135(1988)( “ [ the dilemma is
that without a legal monopoly not enough information will be produced but with
the legal monopoly too little of the information will be used.” )

63 Bor-shan Lin, supra note 53, at 63.

%4 14., at 64.
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> The Section 109(a) provides that Athe owner or any person authorized by such
owner, is entitled, without the authority of the copyright owner, a particular copy
or phonorecord lawfully made." A particular copy or phonorecord is the object of
lhis provision.

% See id.; also see | NIMMER ON COPYRIGHT,", §8. 12( B])( 1], at8-144( 1995).

7 1d.
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%% see e. g. Platt & Munk Co. v . Republic Graphics,Inc.,315F.2d847(2d CIr.1963)

(holding remedies of an unpaid seller, under the law of sale, might be invoked
without infringing the copyright owners) .
9 see 17 U.S.C. §109(a)(1994).
70 1d.

"' See id.at 8-144.2,18-145-146(discussing mere authorized possession of a copy,

“ if title in the tangible copy does not pass to the possession,will not trigger
the limitation of section 109 ( see e .g.Burke.l&Van Hensen,Inc.v.Arrow
Drug,Inc.,233F.Supp.881(E. D.Pa.1964) tlhe court held that plaintiff granted a
right to manufactured phonorecords of its musical compositions, and such
records was sold to defendant in view of the authorized initial sale - the

subsequent unauthorized sales by the defendant should not constitute copyright

infringement ) .
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2 See e .g, T.B. Hanns Co.v.Jern Records,Inc.,655F.Supp.1575,1582(D.N.J.1987)E
Columbla
PicturESIndus.,Inc.v.AVECO,Inc.,6 12F.Supp.315,31930(M.D-Pa.1985),a 4, d,
800F-Zd59(3d Cir.1986).

73

See Arthur R. Miner,Michael H. Davis - Intellectual Property-Patents, Trademark,

and copyright, at 324.
7 See 1 NIMMER ON COPYRIGHT, supra note 66.
7> The purpose in Section 109(a) grants the owner of copies or phonorecords a
privilege and a defense right to copyright owner's exclusive right .See 17U.S.C.
§109(a).

’° See Andy Johnson-Laird,The Anatomy of The Internet Meets the Body of The
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7 ARTICLE VI.
%% Article9

Ridt of Rental

(I)Performers shall enjoy the exclusive right of authorizing the commercial
rentalto the public of the original and copies of their performances fixed in
phonograms as determined in the national law of Contracting Parties, even after
distribution of them by, or pursuant to,authorization by the performer.

(2)Notwithstanding the provisions of paragraph(l),a Contracting Party that, on
April 15,1994, had and continues to have in force a system of equitable
remuneration of performers for the rental of copies of their performances fixed
in phonograms, may maintain that system provided that the commercial rental
of phonograms is not giving rise to the material impairment of the exclusive
rights of reproduction of performers.

Ardclel3

Right of Rental

(I)Producers of phonograms shall enjoy the exclusive right of authorizing the
commercial rental to the public of the original and copies of their phonograms,
even after distribution of them by or pursuant to authorization by the producer.

(2)Notwithstanding the provisions of paragraph(l),a Contracting Party that, on
April 15,1994,had and continues to have in force a system of equitable

remuneration of producers of phonograms for the rental of copies of their
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phonograms m,may maintain that system provided that the commercial rental of
phonograms is not giving rise to the material impairment of the exclusive rights

of reproduction of producers of phonograms.
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?? Nothing in the preceding sentence shall apply to the rental, lease, or lending of a
phonorecord for nonprofit purposes by a nonprofit library or nonprofit
educational institution. The transfer of possession of a lawfully made copy of a
computer program by a nonprofit educational institution to another nonprofit
educational institution or to faculty, staff, and students does not constitute rental,
lease, or lending for direct or indirect commercial purposes under this
subsection.

190 ('B) This subsection does not apply to —

(i) a computer program which is embodied in a machine or product and which
cannot be copied during the ordinary operation or use of the machine or
product; or

(il)a computer program embodied in or used in conjunction with a limited
purpose computer that is designed for playing video games and may be

designed for other purposes.
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01 170.5.C. §109(a)provides : notwithstanding the provisions of section 106(3), the
owner of a particular copy or phonorecord lawfully made under this title, or
any person authorized by such owner, is entitled, without the authority ol the
copyright owner,to sell, or otherwisE dispose of the possession of that copy or
phonorecord.

92 The first sale doctrine originated from common law rule.See Sebastian Int’s,

Inc.v. Consumer Contracts( PTY ) Ltd.,847F.2d 2093,2096(3d Cir.1988)(the first

sale rule ~ ~ ~ finds its origins in the common law aversion to limiting the

alienation of personal property").It was codified into the copyright Act in1909

and was amended in 1976.

103 See The President's InfomlatiorlInfrastructure Task Force, A Framework for

Global Electronic Commerec http://www,iitf.nist.gov/eleccomrn/glo-comm.htm

background.

( (t) he Internet is a global matrix of interconnected computer networks using the

Internet Protocol (IP) to communicate with each other .For simplicity, the term

“Internet” is used throughout this paper to encompass all such data networks,

even though some electronic commerce activities may take place on proprietary

networks that are not technically part of the Internet")
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104 See Stephen Alexander,cbpilalism via internet,Star Tribune,June 14,1994,at D1.

105 See Larry Irvihg - National Information Superhighway » Beyond A 500
Channel World » The Comm. Lawyer, Spring 1994,a13(noting that the Internet is
growing faster than my other communications system);cf.James v.Mahort,22
Rutgers Computer & Tech.C.J 233,235-236(1996);See also Henry H. Pernitt
Jr. » Access to the National Information Infrastructure, 30 Wake Forest L
Rev.51,at5154(noting that the Intrenet is a hybrid which illustrates combinations
of many messaging models)

106 See e.g. American Civil Liberties Union v.Reno,929F.Supp.824(E.D.Pa,1996);cf.
Linda S.Brehmer, Making the Internet Useful - SB48 ALI-ABA 129(1997).

107 See Electronic Commerec-An Introduction )
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http://www.cords-lu/esprit/src/ecomint.htm( One possible definition of eiectronic

commerce would be:any form of business transaction in which the parties interact

without physical contract.")
%8 The working Group, comprised of rcpresentative from federal agencies and
chaired by Assistant Secretary of Commerce and Commissioner of Patents and
Trademarks, Bruce A. Leham,commenced its Study with a assumption that
thecnology “upset the balance that currently exists under the Copyright Act.”See
U.S.DEPOT OF COMMERCE, INFORMATION INFRASTRUCTURE TASK
FORCE > WORKING GROUP ON INTELLECTUAL PROPERTY RIGHTS -
INTELLECTUAL  PROPERTY RIGHTS AND THE NATIONAL
INFORMATION INFRASTRUCTURE : THE REPORT OF THE WORKING
GROUP ON INTELLECTUAI PROPERTY RIGHTS > 14(1995)(hereinafter White
Paper); cf.Gary W. Glisson * A Practitioner’s Defense of the White Paper, 75

Or.L.Rev.277, at277.
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199 See Hon. Marybeth Peters, The National Information Infrastructure: A Gopyright
Office  Perspective, 20 Colum.-VLA J. L. & Arts 341,
at342.346(1996)(analyzing the most practical challenge is enforcement.How can
copyright owners detect and prevent infringement in an environment where
copyrighted works are Exploited at tremendous speed and volume, in far long and
anonymous locations?)

110

A digital Form fixed on magnetic fits within the permissible manner of fixation

and then protectible, See HOUSE Report at 52, reprinted in 1976 U.S.C C
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99 e

are virtually unlimited.A work may h fixed in” “words,numbtlLnotes, sounds,
pictures,or any other graphic or symbolic indicia”; may be embodied in a
physical object in  “written, printed, photographic, sculptural » punched -
magnetic,or any other stable form; and may bt capable of PErception Either”
direclly or by means of any machine or device “now known or later developed”);
see-e.g.Stern Electronics, Inc. v. kaufmarl, 669F. 2d852, 855 (2d Cir. 1982)
(noting that fixing a work in “memory devices, of a computer” “satis [ies ] the
statutory requirement of a copy'in which the Work is fixed,”)

""" 'See Andy Johnson-Laird, The Anatomy of The Internet Meets the Body of The

Law, The computer Law Association Inc., From Bits and Bytes To Cyberspace

International Retreat Conference, at4(1996)(disscusses once real-world data has

been digitized it takes on characteristics very different from its analog

counterpart.)

12 14., at 4.
314, at 5.
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14 Qee Colby, The First Sale Doctrine —the Defense That Never was?, 32
J.Copyright Socy.USA 77(1985); see also reserving All Rights Beyond Copyright;
Nonstatutory Restrictive Notices, 34J. Copyright Socy.USA 249(1987); Nolan,
All right Not Resertved After the First sale, 23 Bull.Copyright Socy.USA
76(1975)-

15 See Johnson-Laird, supra note 109, at 12-23.

116 . . .
The current law provides only transmissions of “ “performances”and “displays”;

see 17 U.S.C § 101(1994).(defining “ transmit"as a public display or

performance,and defining “display" as show a copy of it, either directly or
indirectly by means of a film, slide, television, image,or any other dcvice or
process")

"7 Bor-shan Lin » supra note 53, at 69.

"8 14., at 70-72.
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9 See Patrick F.McGowan,The Internet and Intellectual Property Issues, 455 PLI/P

at303 » 378 (Stating that transmissions over the Internet are not analogous to

on-the-air broadcasts or even to standard telephone voice conversation.)
120 See Agee V. Paramount Communications, 59 F.3d317(2d Cir.1995)(transmission
of a musical recording through television broadcasting was a performance, but
not a distribution because no copy was made at the receiving end.)
121 See Testimony of the CCIA, Statement of Edward J. Black, President on behalf
on the compute & Communication Industry Association, presented to the
subcomm.on Cirs and Intellectual Property of the Comm. on the Judiciary U.S.
House of Rep.on H.R.2441 (1996 ) (The Proposal to create a digital transmission
Eight is dearly an important Part of the legislation. CCIA is mindfulof the fact
that und = current law it is nolclear whether a transmission can constitute a
distribution of copies of a work. Therefore, this legislation would amend the
Copyright Act to expressly recognize that copies can be distributed to the public

by transmissions and that such transmission fall within the exclusive distribution

right of the copyright owner .CCIA is not opposed to this concept in principle.)
122 17 U.S.C. §101(1994).
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22 See Paul Goldsein, 2 COPYRIGHT(1989),at 5 : 99-100(noting that the
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PaperJupranote9,atlll;cf.Agee case.
124 See 17 U.S.C. § 106(3) (providing Ato distribute copies or phonorecords of the
copyrighted work to the public by sale or other transfer of ownership, or by
rental,lease,or lending.")
125 17 U.S.C. §101 provides A (t) o perform or display a work “publicly”’means :
(1)to perform or display it at a place open to the public or at any place where a
substantial number of persons outside of a normal circle of a family and its
social acquaintances is gathered ; or

(2)to transmit or otherwise communicate a performance or display of the work to a
place specified by clause (1) or to the public, by means of any device or
process » whether the members of the public capable of receiving the
performance or display receive it in the same place or in separate places and at
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126 Bor-shan Lin > supra note 53 » at 71-73.
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127 See Lemley (analyzing public distribution on the Net. Whether E-mail to
Listservs disrtibution and limited-access web pages on corporate intranets, which
fall in between publicly accessible web Site and signal individual E-mail, are
public Amay dEpend both on the number of subscribers and on whether the list
was in fact open to anyone who wished to join it, as many Listservs and bulletin

boards are'")

128 Id
12917 U.S.C. §106(1) provides as Areproduce the copyrighted work in copies or
phonorecords.

13017 U.S.C §loT (1994) .

131 Id

132 gee Patrick F. McGowan.
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133 Bor-shan Lin > supra note 53 » at 72.

134 Supra note 127.

135 See nimmer, at §8.08(A); CONTU Final Report at 40.

3% See e.g.Playboy; 5ee also Sega Enterprises Ltd.v.MAPHIA, 857F.Supp. 679 (N.
D. Ca. 1994) (holdingv the defendant, who used of a bulletin board syslemlo
make and distribute unauthorized copies of copyrighted video games, infringed
the reproduction right); Religious Technology Center v. Netcom' 907
F.Supp1361(N.D.Cal.1995) ( holding RTC is liable for a contributory
infringement for passing on infringing messages posted in teXt file format on the

BBS by another. )
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37 Bor-shan Lin, supra note 53, at 69.

138 Bor-shan Lin, supra note 53, at 70.

139 See Johnson-Laird, supra note 109, at 6.

149 See Benjamin R,btlrl,aDilemma in Cyberspace and Beyond Copyright Law for
Intellectual Property Distributed over the Information Superhighways of today
and Tomorrow,1O0 Temp.Int’l & Comp.L.J.171, at 189( “ if the owner of the
copyrighted work were no longer in possession of the work after transmission
there would be no infringement and the original purpose of the FSD would

remain intact.)

41 See White Paper(“this zero sum gaming analysis misses the point. The question
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is not whether there exists the same number of copies at the completion of the
transaction or not .The question is whether the transaction when viewed as a
whole violates one or more of the Exclusive rights, and there is no applicable
exception from liability .In this case, without any doubt, a reproduction of the
work takes place in the receiving computer.To apply the first sale doctrine in
such a case would vitiate the reproduction right.”)

142 Bor-shan Lin, supra note 53, at 74.

'3 See HOUSE REPORT at79, reprinted in1976U.S.C C A.N.5693(under the first
sale doctrine > the owner of the physical copy or phonorecord cannot reproduce or
perform the copyrighted work publicly without the copyright owner’s consent.")

4% Elements of the first sale doctrine include”lawfully made, “therefore this

requisite element should be considered .The White Paper takes the same

position.,* ~ -~ if the reproduction is unlawful,further distribution of the unlawtul
reproduction would not be allowed under the first sale doctrine because the copy

distributed would not be one ° “lawfully made”, under the copyright Act, as

required by the Statute.")
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145 Bor-shan Lin, supra note 53, at 74.

'® The expression is copyrightable, not the ideas.See HOUSE REPORT, at 56,
reprinted in 1976 U.S.C.C A.N.5699(“1he granting of exclusive rights to the
author Adoes not preclude others from using the ideas or information revealed by
the author’s work™); see also Sony Corp, v. Universal City Studios, Inc.,
464U.S.417, 429(1984)(it h is intended to motivate the creative activity of
authors...by the provision of a special reward, and to allow the public access to
the products of their genius after the Iimited period of exclusive control has
expired”.
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publisher's Internet server, or the editor's microcomputer.

Wi whEI AP EIIE LR o VL ERRE Y BRI R o e A
TEHEI R E - EATH

130 Bor-shan Lin, supra note 53, at 73.

11 gee Johnson-Laird, supra note 109, at 5.
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152 Bor-shan Lin, supra note 53, at 74.

'3 White Paper stating that: copying has occurred does not necessarily mean that
infringement has occurred-when copying is( 1 )authorized by the copyright owner,
(2)exempt from liability as a fair use, (3)otherwise exempt under the provisions
of Sections 108-119 or Chapter 10 of the Copyright Act, or (4) of such a small
mount as to be de minimis, then there is no infringement liability.

1% Bor-shan Lin, supra note 53, at 75-76.

155 Under current computer technology, there is no physical dispose and only screen

view, which should be deemed no reproduction.
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¢ Distribution of a copy necessarily divests the distributor of his copy to the

others ; however, in the case of a distribution by transmission, the distributor
generally retains his copy of the work and a reproduction is distributed.
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176 Article 9

[Right of Reproduction : 1..Generally;2.Possible exceptions;3.Sound and visual

recordings]

(1)Authors of literary and artistic works protected by this Convention shall have
the exclusive right of authorizing the reproduction of these works, in any
manner or form.

(2)It shall be a matter for legislation in the countries of the Union to permit the
reproduction of such works in certain special cases, provided that such
reproduction does not conflict with a normal exploitation of the work and does
not unreasonably prejudice the legitimate interests of the author.

(3)Any sound or visual recording shall be considered as a reproduction for the

purposes of this Convention.
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83 Article 16
Iimitations and Exceptions

()Contracting Parties may, in their national legislation, provide for the same kinds
of limitations or exceptions with regard to the protection of performers and
producers of phonograms as they provide for, in their national legislation, in
connection with the protection of copyright in literary and artistic works.

(2)Contracting Parties shall confine any limitations of or exceptions to rights
provided for in this Treaty to certain special cases which do not conflict with a
normal exploitation of the performance or phonogram and do not unreasonably
prejudice the legitimate interests of the performer or of the producer of

phonograms.
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92 Article 2 Reproduction right
Member States shall provide for the exclusive right to authorize or prohibit direct
or indirect, temporary or permanent reproduction by any means and in any form °
in whole or in part:
(a)for authors, of the original and copies of their works,
(b)for performers - of fixations of their performances »
(c)for phonogram producers, of their phonograms,

(d)for the producers of the first fixations of films > in respect of the original and
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copies of their films > and
(e)for broadcasting organizations, of fixations of their broadcasts, whether those
broadcasts are transmitted by wire or over the air, including by cable or

satellite.
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193 Article 5 Exceptions to the restricted acts set out in Articles 2 and 3
l.Temporary acts of reproduction referred to in Article 2 which are an integral
part of a technological process for the sole purpose of enabling use to be made
of a work or other subject matte ° and having no independent economic
significance, shall be exempted from the right set out in Article 2.

2.Member States may provide for limitations to the exclusive right of

reproduction provided for in Article 2 in the following cases:

(a)in respect of reproductions on paper or my similar medium, effected by the use
of any kind of photographic technique or by some other process having
similar effects;

(b)in respect of reproductions on audio, visual or audio-visual recording media
made by a natural person for private use and for non-commercial ends;

(c)in respect of specific acts of reproduction made by establishments accessible to
the public,which are not for direct or indirect economic or commercial

advantage;
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Ak 7 5 % = iF 97 T Fl2 &) ¢t o (1.Tmporary acts of reproduction referred to

in Article. 2, such as transient and incidental acts of reproduction which are an

integral and essential part of a technological process, including those which

facilitate effective functioning of transmission systems, whose sole purpose is to
enable use to be made of a work or odler subject matter, and which have no
independent economic significance » shall be exempted from the right set out in
Article 2.)

- S-SR S a3 - ip 1 » T The introduction in Article5(1)of the
condition that the main act of use of a work should be authorised by the
rightholders or permitted by the law.The Commission shares the Parliament's
concern to ensue that networks do not serve as vectors for the transmission of
pirated content. However, it feels that adding this condition is not the most
appropriate or commensurate means of achieving that objective andn, on the

contrary, might jeopardise the proper functioning of the networks. ; ' The
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conditions attached to the exercise of his condition have been strengthened by the
above amendments accepted by the Commission .Together with Article 8, they
ensure a satisfactory balance between the rights of rightholders and this
exception (amendments 16 and 33) . |
98 (1)For the purposes of this Act, a literary,dramatic or musical work shall be
deemed to have been reproduced in a material form if a sound recording or
cinematograph film is made of the work, and any record embodying such a
recording and any copy of such a film shall be deemed to be a reproduction of the
work.(2)The last preceding subsection applies in relation to an adaptation of a
work inlike manner as it applies m relation to a work.(3)For the purposes of this
Act, an artistic work shall be deemed to have been reproduced:(a)in the case of a
work m a two-dimensional form—if a version of the work is produced m
adlree-dimensional foml;or(b)in the case of a work in a three dimensional
form..if a version of the work is produced in a two-dimensional form; and the

version of the work so produced Shan be deemed to be a reproduction of the

work.(4)The last preceding subsection has effect subject to Division 7 of part III.
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99 (1A)For the purposes of this Act, a work is taken to have been reproduced if it is

converted into or from a digital or other electronic machilne-readable form, and
any article embodying the work in such a form is taken to be a reproduction of
the work.
209 (6)For the purposes of this Act, a sound recording or cinematograph film is taken
to have been copied if it is converted into or from a digital or other electronic
machine-readable form, and any article embodying the recording or film in such
a form is taken to be a copy of the recording or film.
201

( The copyright in a work, or an adaptation of a work, is not infringed by making

a temporary reproduction of the work or adaptation as part of the technical
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process of making a communication, or in the course of looking at material on a
computer screen. ) |

202 (A copyright subsisting under this Part is not infringed by making a temporary
copy of an audio-visual item or a published edition of a work as part of the
technical process of making a communication, or in the course of looking at

material on a computer screen.) |
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205 (“Copies”are material objects, other than phonorecords, in which a work is fixed

by any method now kown or later developed, and from which the work can be
perceived, reproduced, or otherwise communicated, either directly or with the
aid of a machine or device.)
206 ( A work is "fixed” in a tangible medium of expression when its embodiment in a
copy or phonorecord, by or under the authority of the author, is sufficiently

Permanent or stable to permit it to be perceived, reproduced, or otherwise

communicated for a period of more than transitory duration.
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29 WCT  Article 12 Obligations  concerning  Rights = Management
Information--(1)Contracting Parties shall provide adequate and effective legal
remedies against any person knowingly performing any of the following acts
knowing or, with respect to civil remedies having treasonable grounds to know,
that it will induce, enable, facilitate or conceal an infringement of any right
covered by this Treaty or the Berne Convention:(a)to remove or alter any
electronic rights management information without authority;(b)to distribute,
import for distribution » broadcast or communicate to the public, without
authority, works or copies of works knowing that electronic rights
managemention has been removed information altered without authority(2) As

used in this Article, "rights management information,, means information which
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identifies the work, the author of the work, the owner of any right in the work, or
information about the terms and conditions of use of the work, and my numbers
or codes that represent such information -° when any of these items of
information is attached to a copy of a work or appears in connection with the
communication of a work to the public.

WPPT Article 19 Obligations concerning Rights Management Information-- (1)
Contracting Parties shall provide adequate and effective legal remedies against
any Person knowingly performing any of the following acts knowing or, with
respect to civil remedies, having reasonable grounds to know that it will induce,
enable, facilitate or conceal an infringement of any right covered by this Treaty: |
to remove or alter any electronic rights management information without
authority; ii to distribute, import for distribution, broadcast, communicate or
make available to the public, without authority, performances, copies of fixed
pertormances or phonograms knowing that electronic rights management
information has been removed or altered without authority.(2)As used in this

Article, “right management information” means information which indentifies
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the work, the author of the work, the owner of any right in the work, or
information about the terms and conditions of use of the work, and any numbers
or codes that represent such infbmlatiOIL when any of these items of
intormation is attached to a copy of a work or appears in connection with the

communication of a work to the public.
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