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securities fraud”¥? “fraud”z_ %, & -

“fraud” &7 “deceit” =

HA &P R HoHh o R
FE Gk HFIEARL L F £V 432 1 (common law )
2 GEHC BT P AL 5 “action of deceit” - B3I E
¢z EDR '

ZpL b oo 2 ¥ (1)E & o9 (material )
(2)1 9 (fact) (3)% #  mrit (false representation ) ;

Y
s (D2 2 g & (know ) 3% BT E (the falsity ) (=
fp-; "aed ) “scienter”) > £F i AR L MU o P A5

(induce) 4 fz & (relyon) 3zHit 5 & (5)& 2 & 7§
& F®d = (justifiably) 5 @Mt » ¥ 7 (6)

Fla £
4 % (suffer damages as a consequence) FEHE

LA A ko A REEER L 2 X
2 2R 4
‘.ZJ-'F?L‘ ¢ o X FK/”
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B2 R 30 £ F (halftruth) 2o fit > 22 g itk
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/2 % (reasonable care ) #h &

* Louis Loss and Joel Seligman, Fundamentals of securities regulation, New York
Aspen Publishers, 910 (5™ ed. 2004).
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(disclosure) #p B % 78 2. % 4% (duty) ;5 b i &) ¢ 2§
R fthg o AhE 0 TSR REZF

Ram oo FRFTE Y 2K 378 (anti-fraud ) HRE 0
WI N B R R AL : T - #4%  (catch-all) FaE
T g 1934 EmE b Ed £ ®# ¢ (SEC)
¥_Z2_ Rule 10b-5 > H *Fufié_‘ﬁ pPREIE " NI
FEM s B RIFTERFL CEBRAFTEIRE AR
FEAMGHFE A A TR - 4% " o Rule 10b-5
2 Ak W 1934 £ % 2 b % Section 10(b)A < » P& 7
¥ %¢_(manipulative ) #2378 (deceptive ) 2. &+ £ (device )

LRFEE R F A 35 o Rule 10b-5 # £ b ch7 3

° 1d.,at 913.
” Ernst & Ernst v. Hochfelder, 425 U.S. 185, 203 (1976).
¥ Rule 10b-5 -- Employment of Manipulative and Deceptive Devices

It shall be unlawful for any person, directly or indirectly, by the use of any means
or instrumentality of interstate commerce, or of the mails or of any facility of any
national securities exchange,

a. To employ any device, scheme, or artifice to defraud,

b. To make any untrue statement of a material fact or to omit to state a material
fact necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading, or

c. To engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person,

in connection with the purchase or sale of any security.
=RV ¢ http://taft.law.uc.edu/CCL/34ActRls/rule10b-5.html
? Section 10 -- Regulation of the Use of Manipulative and Deceptive Devices

It shall be unlawful for any person, directly or indirectly, by the use of any means
or instrumentality of interstate commerce or of the mails, or of any facility of any
national securities exchange--

b. To use or employ, in connection with the purchase or sale of any security
registered on a national securities exchange or any security not so registered,
any manipulative or deceptive device or any securities-based swap agreement
(as defined in section 206B of the Gramm-Leach-Bliley Act), or contrivance in
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Lr

contravention of such rules and regulations as the Commission may prescribe
as necessary or appropriate in the public interest or for the protection of
investors.

R[5 © http://www.sec.gov/divisions/corpfin/34act/sect]10.htm

' Thomas Lee Hazen, The law of securities regulation, 625 (4™ ed. 2002).
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JEE B E S kg 0 B 2% Rule 10b-5 & AP < R 4
A 'ﬁ—j\jﬁf PETE o & 1946 £ ﬂf WA E 2B AR R Rt
Kardon v. National Gypsum Co.— % ¥ 7 =t ¥ T % 77 {§
(private right of action) > 325 Rule 10b-5 3 *& 7 P& ¥

registered on a national securities exchange or any security not so registered,
any manipulative or deceptive device or any securities-based swap agreement
(as defined in section 206B of the Gramm-Leach-Bliley Act), or contrivance in
contravention of such rules and regulations as the Commission may prescribe
as necessary or appropriate in the public interest or for the protection of
investors.
R 7 ¢ http://www.sec.gov/divisions/corpfin/34act/sect]10.htm
% Rule 10b-5 -- Employment of Manipulative and Deceptive Devices

It shall be unlawful for any person, directly or indirectly, by the use of any means

or instrumentality of interstate commerce, or of the mails or of any facility of any

national securities exchange,

a. To employ any device, scheme, or artifice to defraud,

b. To make any untrue statement of a material fact or to omit to state a material
fact necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading, or

c. To engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person,

in connection with the purchase or sale of any security.
erR[ VR http://taft.Jaw.uc.edu/CCL/34ActRls/rule10b-5.html
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(implied remedy ) 2. 3. 5 ' o fE* E THF A & # ik Rule
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doctrine of precedent g stare decisis ) ®» % Rule 10b-5 2 I
TREFPCEFABI R PR B E - E RN
B % 2 otk William H. Rehnquist % 253 2 5 [ =2 ¢
S IR N R b o 1 A L W L E S - s £h . O ol

(“judicial oak which has grown from little more than a

legislative acorn”) ° HMAL2EA B o

FAx+ 2 f38 Rule 10b-5 pF o> o 3t T 3235 % p2 1f #fe\
ER2ZPr R P FENREFSZESE R 27
eI FRBAZTRFEIL 2L BR NP ERLZR
ii%ﬂﬁwoip;’MMI%S%?;ﬂk’ 4
ZHEFLE (torts) P T2 FRPEABERL £8F 2

FEHTRRY (action of deceit) '"'» A&+ JFE & :

\\\Xr

Jreh

& ¥ 9 2 # F it (misrepresentation of a material fact )

7 69 F.Supp.512 (E.D.Pa 1946).

S X BERE ST Eﬂ?f“ﬁﬁiﬁ%’ oAk b AT [ A Fﬁj*{?ﬂkﬁf‘ﬁ% R ?F“rﬂfJ* Tk
(R L > SR (0 g Hf B “&?i[i;lgf = *&ii[i;lg gw R
B > FETRIRRR R - 2 J?%J*'J*IJHJF}W R [l AR
U A T RO P AR R R FF 4“ I'T?‘%’i{ fills T‘Hﬁ‘/’llﬁ“f R
5 2PURES LI RFES - an' 1998 & 9 F| AN > F1 75 ¢

? Blue Chip Stamps v. Manor Drug Stores, 421 U S. 723 737 (1975).

10 rﬁ<7[ /I rJ}'ELﬁi 13> El 60 -

1 %ﬁlﬁﬂlg F Ik 28 (American Law Institute ) 'FUF » SBIE éj%fﬂ@?@

= £ yfi ( Restatement o the Law, Second -- Torts ) ° fljii ﬁ?ﬁﬂ?iﬁg_’ 1986 F 4
F] > F1431 -
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2 EP,0ERE G £ 4B 2 o ¥ 4r Rule 10b-5
PR AR R F 2 d BRanEEFmE T A ko

(S)EREH A
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4ofe G ¥E & i 5f 4t Y 2 (common law) T T 5
#7722 (action of deceit ) 13 #f & 1% 773 * 038 X 380273 o
FPHBEEIFHRFR T OREE e s b D2 213
Bap il w4 2 E e Edpm 5 B eh% F (the fact
misrepresented )@ F #7{7 & ; [F B> — =IZ {4 4 (reasonable
man) 4 §RBEBFHRESER A G TR0 A A
TR AEEZ G ERAERSZILER b
£« %% R W. V. Dickerson § "/ dsB & ;7% T3 L
LN L &Eﬁ,ﬁmf%i ) gpF—]F?-H} B BT 5

AR £ 2, 2
20 24 ’,

E2 R e B Y FAE R R

"2 Barbara Black, Fraud on the Market: A Criticism of Dispensing with Reliance
Requirements in Certain Open Market Transaction, 62 N.C.L.R. 435, 436 (1984).
EG[F1= A (G i b e FEE SR ) B [l S
*TJIZ[“F’?F4 ﬂ”1996#6;]’_§_l41’ﬁ§3240
H—L“‘?F'H\Eé&':ﬁ‘j 1\\iLE.’J§E’IE£[ J37 Wk (United States Courts of Appeals ) » [
1 i'\"iui [% (the Second Circuit) » qj; (1B R S E A = W 53
T = EEGEE R > G (A7 YO OXGEE B - 545297 ik (US.
District Court) AU E (U.S. Tax Court) B4R ﬂ?}“ REEYC RVERE S ZE
BT Bk [ ( Court of International Trade )~ FaZ{Si [#i1£ [ (U.S. Claims Court )
ERSR p UEREIE FEERE (Court of Appea?s of the Federal Circuit ) ; 2§l '1%"
SEA HJ Jﬁ:tS—F“ » FI 54-55, 60 °

' List v. Fashion Park, Inc., 340 F.2d 457, 462 (2d Cir. 1965).
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ZHg & 2> §_Rule 10b-5 T enX EFmeh- BE 2 o
TR R A PG E R FIE

> R. W. V. Dickerson, Accountants and the law of Negligence, Canada: T.H. Best
Printing Company, 1 (1966). Hd[[ lﬂﬁf;ﬁﬂ% (¢ ;fﬂrﬁﬁfr PRSI A S EH)y
P CAFHPEE ) 51718 > 200 E[104,ﬁ¢70

16 Eifell (materlahty) “#- £% Rule 10b-5 TEH* Eifﬁ MR — o 2k 5 s
AV IR, l/ihjﬁ RIS EfE o J[Eztziv*ﬁkﬁj‘glgp &7% rﬁ N
- SRR &[H%;L_E » B H TV B R (substantial likelihood ) €7 (would)

Fi- | -

<= R ELRLE ol v Y {81 - See TSC Industries, Inc. v. Northway, Inc 426
L i .
US 438 (197F) EEE'J[ TR > FrEE S e PR ”ﬂ’T'?*' T EF’[H HY A " » 2004
52 JirgFT 50 Fl 248 F:§9o

'7 Thomas Lee Hazen, The law of securities regulation, 612 (4™ ed. 2002).
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7 M 2 ¥ (reliance) R 452 € & |+ (materiality )
R Riple - 355 3 RE F 1% (highly factual )
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FRHAONI "5 3 F s FRAVEY ok
Rule 10b-5 3722 end s & i > 2 & Jf b A FUE
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(nondisclosure) & &] > & RRAZEP p ¢ 242G A

B =R & B 2 Fw A Affiliated Ute Citizens of Utah .

United States™— % ¢ » T %7 3 2 4 % B o 3% % B
¥ 1d., at 613.
Y 1d.

20406 U.S. 128, 153-154, 92 S.Ct. 1456, 1472, 31 L.Ed.2d 741 (1972).
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» ¥ 2 % (face-to-face transaction) ¥ » 42 (§ 3 )
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T 4 28 % ¥ F (omissions) ¢hE & {+ (materiality )
Sl e HIAmE 0 £ R MRS 0 d A BRER
RAFBEIIAGIPLEREFEFT BT I e 2
Pofot 3FiE ach2) i e dp b B R AR Ao T
AL SRR DR Ko e L LS H
3 3 ek )7 o ji_Affiliated Ute % 12 18 > & 24304 & B
(the doctrine of precedent) > j* FL i & & M 48 T 3 #F -

>
»
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T RA S EHEP L 4%y (generally) Apizg2 P o
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% 3 @ Witk 5] o B2z 21 f24AhBsn? &
KEPERERORIE @29 B 408 B NeT g o

éJ’Hﬁ%W&Ipmﬁ%oﬁ%ﬁﬁixﬁéﬂ%&

2 [ 129 15455

Supra note 17, at 613.

3 Cavalier Carpets, Inc. v. Caylor, 746 F.2d 749 (11™ Cir. 1984).
Supra note 17, at 613.
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By - BAHF - AHE 2RFTRBIEDFH 5 B2
< F A RYRITHCT Henfd dF 42 % (the fraud on the market
presumption) *° o B *tIEHCR IR 0 ¥ (5T o

oy

LIS G BEREN ST A "% ¢ 73 3% (a faceless
market) ¥ e b o F 7 fRAGE LR A- B ER:
7 (classaction) ¢ » ¥R 2 A W FLF i £ F 2 & 70 o

e pold FaEd e st o RI A kT adaS

% Joseph v. Wiles, 223 F.3d 1155 (10™ Cir. 2000).

2 Binder v. Gillespie, 184 F.3d 1059 (9™ Cir. 1999).
Supra note 17, at 614.

% Binder v. Gillespie, 184 F.3d 1059, 1063 (9™ Cir. 1999).
Supra note 17, at 614.

3% Green v. Wolf Corp., 406 F.2d 291 (2d Cir. 1968).
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gk AR vk R A S e
JERLARE

4ofF 3 72 (common law ) T HFHRFE (action of

deceit) # 7 #f 2 3 © % 7 d (his reliance is justifiable ) 3,

! Richard W. Jennings & Harold Marsh, Jr., Securities Regulation: Cases and

Materials, 1049 (5" ed. 1982).
Renz v. Schreiber, 832 F.Supp. 766, 772-73 (D.N.J. 1993).
Supra note 17, at 615.

o ni@é’ﬁ?}@@ﬁ R Hfﬁé&ﬁi 112 F' 0 1439 -

126

32

33



RS TR P

7
/% 7 Rule 10b-5 773 ¥ JEF 2537 o %2 > $30 g 12 R 2
T OTIRATENRL T A 0 TR B Mt e f 12
LK U S %’ﬂgé’?ﬁﬁ%@ 4
EREH obldrr FREIRICHERLEIZHFPEL T F
Mt (material misstatements ) » 22 @ & & #4 & T 2@ 7
Mt TR R ihiesh PR 2 PEH LT A0 0 dpst
oo g T R RS G L TR RPEREF o
p] 5 87 fz37eh (actionable) ¥ o g # A2 — AL LS
FRMEMEEERG FEET o AL WEFR B

GHR R TR R 0 £ b Ho P

3% Koehler v. Bank of Bermuda (New York), 209 F.3d 130 (2d Cir. 2000).

3% Ambrosino v. Rodman & Renshaw, Inc., 972 F.2d 776 (7™ Cir. 1992) (written
disclosures precluded reliance on oral misrepresentations that were at variance
with the writing); Davidson v. Wilson, 937 F.2d 1391 (8" Cir. 1992) (no reliance
on oral statements in light of written disclaimers); Topalian v.Ehrman, 954 F.2d
1125 (5™ Cir.1992), rehearing denied 961F.2d 215 (1992) (offering memorandum
explaining risks precluded investors’ reliance on alleged false promises of low risk
and high profits); Ligon v. Deloitte, Haskins & Sells, 957 F.2d 546 (8" Cir. 1992)
(detailed disclosure of risks in 18-page offering memorandum precluded reliance
on net worth representations); Steinberg v. PRT Group, Inc., 88 F.Supp.2d 294 300
(S.D.N.Y. 2000) (no liability where alleged misrepresentations where in conflict
with clear language of the prospectus).

37 Parkhurst v. North American Financial Services Cos., 919 F.Supp. 270 (E.D.Mich.
1996) (fact that customer signed offering materials which disclosed high risk
nature of investment did not preclude action where customer was orally assured
that the offering materials were routine and did not have to be read). Compare, e.g.,
Cremi v. Brown, 955 F.Supp. 499 (D.Md.1997) (broker’s disclosure of risk
inherent in derivate investments was adequate).
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( face-to-face negotiations ) &f-;m ™ o
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Bl RESSHRERET AT E i LT
LR B E2 - o Ra T ALERERDEF 0 T
* ?\;}ikﬂ,%;f_'ggz'? EI@ P R 153% 4 F ET o jE R fﬁjﬁgﬁk
LR A R S BT o

B F bl B AL RS B A g AP
Tt ARG NEREE o R TG F RN
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3% Chavin v. McKelvey, 182 F.3d 898 (2d Cir. 1999).
39 Zobrist v. Coal-X, Inc., 708 F.2d 1511, 1516 (10" Cir. 1983).
% Rubin v. Schottenstein, Zox &Dunn, 143 F.3d 263 (6™ Cir. 1998).

1 United States v. Davis, 226 F.3d 346, 358 (5" Cir. 2000) (“the naivety, carelessness,
negligence, or stupidity of a victim” does not preclude criminal liability for fraud).
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PEAL T 031 34 12 en® F 1 # (at the then fraudulently
induced market price) &7 % § § (purchase or sale) -
Fa (is due to) 2452 (injury) > % &3 ¥ v srn
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/7
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%’?’£#@4¢W%ﬁ£ﬁiﬁﬁﬁfﬂﬁﬂ%1ﬂ

’

z W

B Fpt o 2 pdEwaad il A - B2 4 (impersonal )

** Bradford Cornell & R. Gregory Morgan, Using Finance Theory to Measure
Damages in Fraud on the Market Cases, 37 U.C.L.A.L.Rev. 883 (1990). See Hazen,
supra note 17, at 615.

# 524 F.2d 891 (9™ Cir. 1975).
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rebuttable presumption of indirect reliance) * o & & + >
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@ & W . Affiliated Ute sz g 2 &2 @ * " H1m 3
rﬁﬁéfiﬁ'+@‘%%fﬂ€, bl X ¥ BEWFARE G ﬁﬁ
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2R > A S MRA B gz o

%+ 1981 & > % - i j# 1 A Panzirer v. Wolf**-
M HTE 1 { BRI A TR L v g Heeni
FRIAFFTFHD-EA 2 gmite R LE AT
FF RSN G RD T FERCHCREL 2R
&2 @5 BT %% (pure causation) Yo 2
*t Blackie & e 2 g d o Rw 1% T orih g enm 3
BRm ARG 7 M Panzirer X hR 4 KT A

LA s, sa 1w sy 14 48 2 . o ¢
RPE s T LR B T o 2@ > Panzirer é% e

L (i 55 }ﬁ?’“bﬂﬂ E17% ph * W VE J%‘%EW ug Fliﬂ*ﬁ
52 ﬂw 12003 & 8 F| » FI 140-141 -

B Hrﬁ@ﬁi 2% > 169

% 663 F.2d 365, 368 (2d Cir. 1981).

47 ;j;@ﬁ,m@ﬁ%lzxp ,EJ 72 o

* Barbara Black, supra note 12. {85 [f 1= - i » ﬁ'ﬁ@ﬁ%ﬁ 12¢ > F173> ﬁ:it 135 -
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55 2%k B ;% I 7 Basic Inc. v. Levinson™— % ¥ > Bl g%
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%2 i * o 1998 & % X 2 si- &2 (Securities

raud on the market theory ) e #* 15 »

Litigation Uniform Standard Act) Th - TARRE LGN
2 > TR VR AR R EES TR
Bfs 3 H B AR G F R MR B
TIEHT B2 G

27
rE-

Basic Inc. v. Levinson 1% (| £ § 4o

%+ 1976 # > Combusion Engineering = # 4+ & P i

* Barbara Black, supra note 12. {Hid[[ 1= - FJJ*@ﬁi 123 > F173> ﬁ:if 136 °
0 485 1U.S. 224, 108 S.Ct. 978, 99 L.Ed.2d 194 (1988).

3! Mirkin v. Wasserman, 5 Cal.4™ 1082, 23 Cal.Rptr.2d 101, 858 P.2d 568 (1993);
Kaufman v. i-Stat Corp., 165 N.J. 94, 754 A.2d 1188 (N.J. 2000). See Christopher
Boffey, Mirkin v. Wasserman: The Supreme Court of California Rejects the
Fraud-on-the-Market Theory in State Law Deceit Action, 49 Bus. Law. 715 (1994).

52 fgj;ﬁ;tf 5 FJ‘[J}‘EF:% 44 ?} ) E[ 49 o
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U PTG FrY - 2004 F 7]+ F1345-346 ¢
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B gy 0 USSR i &
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p . SN 55
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3 E o bldro BHT BiTdeni b)Y o F R RInE - 2
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5% 485 U.S. at 246, 108 S.Ct. at 991, 99 L.Ed.2d at 218.

> The Court quoted the district court in explaining that “the presumption of reliance
created by the fraud-on-the-market theory provide[s] ‘a practical resolution to the
problem of balancing the substantive requirement of proof of reliance in securities
cases against the procedural requisites of [Fed.Rule Civ.Proc.] 23.”” |d. at 242, 108
S.Ct. at 989, 99 L.E.2d at 215. See Hazen, supra note 17, at 615.

% Zweig v. Hearst Corp., 594 F.2d 1261, 1271 (9" Cir. 1979); Steiner v. Southmark
Corp., 734 F.Supp. 269 (N.D.Tex. 1990) (sufficiently alleging fraud on the
market).

7 In re Control Data Corp. Securities Litigation, 933 F.2d 616 (8" Cir. 1991).

** In re K Mart Corp. Securities Litigation, 1996 WL 924811, [1997 Transfer Binder]
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Fed. Sec. L. Rep. (CCH) 99,511 (E.D. Mich. 1996).

% Lee v. Sierra On-Line, 1994 WL 655898, [1994-1995 Transfer Binder] Fed. Sec. L.
Rep. (CCH) 98,420 (E.D. Cal. 1994).

0 Kaplan v. Rose, 49 F.3d 1363 (9" Cir. 1994).

6! Basic Inc. v. Levinsion, 485 U.S. 224, 248, 108 S.Ct. 978, 992, 99 L.Ed.2d 194
(1988).

In re Seagate Technology II Securities Litigation, 843 F.Supp. 1341, 1368-69
(N.D.Cal. 1994).
63 485 U.S. at 248-49, 108 S.Ct. at 992.

% In re Seagate Technology II Securities Litigation, 802 F.Supp. 271, 275 (N.D.Cal.
1992).
5 Heliotrope General, Inc. v. Ford Motor Co., 189 F.3d 971 (9" Cir. 1999).
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5 Berry v. Valence Technology, Inc., 175 F.3d 699, 706 (9" Cir. 1999) (statement in a
magazing article critizing a company and its stock did not demonstrate that the
market already knew of the company’s fraud); In re Unisys Corp. Securities
Litigation, [2000-2001] [Transfer Binder] Fed. Sec. L. Rep. (CCH) § 91,218, 2000
WL 1367951 (E.D.Pa. 2000) (even though the true information was available
through government websites, investors had to pass through two other websites to
get to the website in question).

67 Ganino v. Citizens Utilities Co., 228 F.3d 154 (2d Cir. 2000) (reversing dismissal
based on truth on the market defense).

% The Fraud-on-the-Market Theory: A ContrarianView, 38 Emory L. Journal 1268,
1272 (1989). #Eg[F1= 4 2k > ﬁ'ﬁ@ﬁé} 123 > 174> ﬁ;;t 138 ©
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"7 Feinman v. Dean Witter Reynolds, Inc., 84 F.3d 539 (2d Cir. 1996) (the
presumption of reliance attaches only to open-market transaction where investors
rely on the integrity of the market); Hayes v. Gross, 982 F.2d 104 (3d Cir. 1992)
(sufficient allegations of efficient market permitted fraud on the market
presumption); Freeman v. Laventhol & Horwath, 915 F.2d 193 (6™ Cir. 1990)
(primary market for newly issued municipal bonds was not efficient).
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Ian Ayres, Back to Basics: Regulating How Corporations Speak to the market,
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Eugene Fama, Efficient Capital Markets: A Review of Theory and Empirical Work,
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% Jesse H. Choper et al., supra note78, at 344 n.11. T [ F I MR8y —mﬁé_t 78 5 Fl
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* Donald C. Langevoort, Theories, Assumptions, and Securities Regulation: Market
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°7 George J. Benston, Corporate Financial Disclusure in the UK and the USA, 102
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% Damel Fischel, Use of Modern Finance Theory in Securities Fraud Cases Involving
Actively Traded Securities, 38 Bus. LAW. 1, 13 (1982), at 9-10; In re LTV Sec.
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Jonathan R. Macey & Geoffrey P. Miller, Good Finance, Bad Economics:
Analysis of the Fraud-on-the-Market Theory, 42 Stan. L. Rev. 1059, 1066 (1990).
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197 Shores v. Sklar, 844 F.2d 1485 (11" Cir. 1988).

1% Joseph v. Wiles, 223 F.3d 1155 (10" Cir. 2000), relying on Ockerman v. May
Zima & Co., 27 F.3d 1151, 1160 (6™ Cir. 1994) and Ross v. Bank South, 885 F.2d
723, 729 (11™ Cir. 1989) (“[TJhe fraud must be so pervasive that it goes to the
very existence of the bonds and the validity of their presence on the market.”).

19 Rosenthal v. Dean Witter Reynolds, Inc., 908 P.2d 1095 (Colo.1995) affirming in
relevant part 883 P.2d 522 (Colo.App.1994).

148



RS TR P

BB XRZERBRERERRER

—, BHEFRERBR=_FE®
BEZZDEBAFOFIEMATEIHCI B R
s P FF F F]% B % (cause in fact) ~ jE = F] % B

% (legal cause) > ¥ F + F]% B fhenh' 4L 3 ¥ g &
i€ i (sinequanon) PP W EFEZF L 0 P L &
PR DRR] O T EEE R R oM 2 B T
SR Pl ¥ E% R EJI2 & iT R F] (proximate cause )
GG ek FRMGERDF @R T gk A
FRFEFIFERG TR o ZIRAEREEER S
(tort) =2 % 4 (contract) % ¥ ’%‘K.ﬁiﬁfi&ﬂ? SNl
(foreseeability ) » 12 2| ¥rE 1T F] % B TR 22 2 F F) %
e B A E R PF M A RS TR T
R R LR R LR A
2. F) %Moo ¢ Y ok Fl % B % (transaction
causation) 2 4F % F) % B % (loss causation) #r 44 37 >

FE-HFECFREAPE o ELT I o

T

>
4~

"% Supra note 17, at 620.

" First Interstate Bank of Nevada v. Chapman & Culter, 837 F.2d 775 (7™ Cir. 1988)
(dismissing 10b-5 claim; although there was “but for” cause, the violation was not
a “proximate cause” of plaintiff’s loss); Sperber v. Boesky, 672 F.Supp. 754
(S.D.N.Y. 1987) (failure to show defendant’s wrongdoing proximately caused
plaintiff’s injuries). See Hazen, supra note 17, at 620 n.7.
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"2 Gannon v. Continental Ins. Co., 920 E.Supp. 566 (D.N.J. 1996) (allegations failed
to establish requisite causation); Caremark, Inc. v. Coram Healthcare Corp., 910
F.Supp. 411 (N.D.I11. 1996) (failure to plead facts establishing causation) reversed
113 E3d 645 (7™ Cir. 1997); Wong v. Thomas Brothers Restaurant Corp., 840
F.Supp.727 (C.D.Cal. 1994) (failure to show that alleged misstatements induced
the transaction). See Hazen, supra note 17, at 620 n.10.

'3 Harris v. Union Electric Co., 787 F.2d 355, 366 (8" Cir.), cert. Denied 479 U.S.
823, 107 S.Ct. 94, 93 L.Ed.2d. 45 (1986). See also Wilson v. Ruffa & Hanover,
P.C., 844 F.2d 81, 86 (2d Cir. 1988) (“transaction causation, of course, is simply
reliance”). Although reliance and causation are inextricably related, they involve
different elements of the claim. But see Rowe v. Maremont Corp., 850 F.2d 1226,
1233 (7™ Cir. 1988). See Hazen, supra note 17, at 620 n.11.

Arduini/Messina Partnership v. National Medical Financial Services Corp., 74 F.
Supp.2d 352,360 (S.D.N.Y.1999) (“Plaintiffs may satisfy the element of
transaction by pleading either direct reliance on misrepresentations or omissions,
or indirect reliance through an allegation of ‘fraud on the market’ ). See Hazen,
supra note 17, at 620 n.12.
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"> Suez Equity Investors, L.P. v. Toroto Dominion Bank, 250 F.3d 87, 2001 WL
487111 *4 (2d Cir. 2001).

16 Schutzky Distributors, Inc. v. Kelly, 643 F.Supp. 57 (N.D.Cal. 1986) (a showing
that transactions were partially induced by misstatements was sufficient
causation). See also, e.g., Mills v. Electric Auto-Lite Co., 396 U.S. 375 90 S.Ct.
616,24 L.Ed.2d 593 (1970). See Hazen, supra note 17, at 621 n.14.

"7 Grace v. Rosenstock, 228 F.3d 40 (2d Cir. 2000) (where minority shareholders
could not have prevented freezeout merger, transaction causation was not shown);
Scholes v. Moore, 1993 WL 84428, [1992-1993 Transfer Binder] Fed.Sec.L.Rep.
(CCH) 9 97,362 (N.D.I11. 1993) (sufficient allegations of transaction causation in
action against broker acting as a trading advisor); Bruno v. Cook, 660 F.Supp.306
(S.D.N.Y.1987) (failure to show transaction causation); Kimmco Energy Corp. v.
Jones, 603 F.Supp. 763 (S.D.N.Y.1984) (allegation that misrepresentations with
regard to first limited partnership offering induced plaintiff to invest a second
limited partnership found to be insufficient transaction causation). See also, e.g.,
Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1190-1191, 111 S.Ct. 2749,
115 L.Ed.2d 929 (1991) (failure to establish causation under the proxy rules
where shareholder vote was not necessary to accomplishment of the transaction in
question). See Hazen, supra note 17, at 621 n.15.

'"® Rankow v. First Chicago Corp., 678 F.Supp. 202 (N.D.I11.1988), reversed on other
grounds 870 F.2d 356 (7™ Cir. 1989) (market fluctuations were found to be an
intervening cause between the alleged fraudulent conduct and the plaintift’s loss;
the Seventh Circuit on appeal pointed out that not every intervening cause will
preclude a finding of loss causation); In re Fortune Systems Securities Litigation,
680 F.Supp. 1360 (N.D.Cal.1987) (plaintiff failed to prove that decline in value
was due to misrepresentation rather than market forces); Nutis v. Penn
Merchandising Corp., 615 F.Supp. 486 (E.D.Pa.1985) (loss was caused by
breaches of fiduciary duty, not 10b-5 violations). See Hazen, supra note 17, at 621
n.16.
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501 U.S. 1083, 111 S.Ct. 2749, 115 L.Ed.2d 929 (1991).

The proxies in question did not relate to a vote directly on the merger that plaintiff
was complaining about, but rather to a vote taken under a state corporate law
“interested director” statute to cleanse a potential conflict of interest. See also,
e.0., Scattergood v. Perelman, 945 F.2d 618 (3d Cir. 1991) (since plaintiffs did not
have a right to vote in freeze-out merger, the merger broke the chain of causation
and thus no recovery could be had on the “forced sale” claims under either Rule
10b-5 or Rule 14a-9). See Hazen, supra note 17, at 621 n.24.

Supra note 17, at 621

Barbara Black, supra note 12, at 436. i [F 1= - Zit ﬁrﬁéﬁi 123 > 160> sz
95 -

Marc 1. Steinberg, Securities regulation, New York: Matthew Bender, 566 (3rd ed.

1998).
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125 §537. General Rule

The recipient of a fraudulent misrepresentation can recover against its maker for
pecuniary loss resulting from it if, but only if,

(a) he relies on the misrepresentation in acting or refraining from action, and
(b) his reliance is justifiable.

s L B I I R 119 F1 430 -

16 §546. Causation in Fact

The maker of a fraudulent misrepresentation is subject to liability for pecuniary
loss suffered by one who justifiably relies upon the truth of the matter
misrepresented, if his reliance is a substantial factor in determining the course
of conduct that results in his loss.
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127 List v. Fashion Park, Inc., 340 F.2d 457, 462 (2d Cir. 1965). See supra note 14.
128 Supra note 115.
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1990 & > % = 3% jE f2 Richard A. Posner # F %
ﬁgﬂ%ﬁﬁﬁﬂ—%w%@éwﬂ@ﬁ%m%@M%S
£ A @A et 2 % (Private Securities Litigation

129 Franklin High Yield Tax-Free Income Fund v. County of Martin, Minnesota, 152

F.3d 736 (8" Cir. 1998) (loss causation adequately alleged); Caremark, Inc. v.
Coram Healthcare, 113 F.3d 645 (7™ Cir. 1997) (loss causation adequately
alleged). See Hazen, supra note 17, at 622 n.34.

130 Rothman v. Gregor, 220 F.3d 81, 95 (2d Cir. 2000) (allegations of loss causation
were sufficient); Caremark, Inc. v. Coram Healthcare, 113 F.3d 645 (7 Cir. 1997)
(loss causation adequately alleged, possibility of other causes of loss did not
warrant dismissal at pleading stage); Gray v. First Winthrop Corp., 82 F.3d 877
(9™ Cir. 1996) (evidence that truthful disclosure would have lowered price was
sufficient evidence of causation); Citibank, N.A. v. K-H Corp., 968 F.2d 1489 (2d
Cir. 1992) (but for causation showed transaction causation but not loss causation
requirement). See Hazen, supra note 17, at 622 n.35.

In re Dreyfus Aggressive Growth Mutual Fund Litigation, 2000 WL 10211,
[1999-2000 Transfer Binder] Fed. Sec. L. Rep. (CCH) ¥ 90,737 (S.D.N.Y.2000).

132 Seagoing Uniform Corp. v. Texaco, Inc., 705 F.Supp. 918, 933 (S.D.N.Y.1989).
133 Bastian v. Petren Resources Corp., 892 F.2d 680, 685 (7™ Cir. 1990).

131
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28

'_)s

()

\m

OpE Yt E ¢ g de R A8 (current state )
s (X TFEL e B0 J‘%)?u#?%’ RAEAR S B o ko
b R RE Y AV A KR ang e (approaches) TETIE T o
SRR P AN EN T o @@ R B

IF T AL AR mEES DR e .

13 Section 21D -- Private Securities Litigation
b. Requirements For Securities Fraud Actions.---

4. Loss Causation.--- In any private action arising under this title, the plaintiff
shall have the burden of proving that the act or omission of the defendant
alleged to violate this title caused the loss for which the plaintiff seeks to
recover damages.

ErE § ¥R ¢ http://www.sec.gov/divisions/corpfin/34act/sect21d.htm

5 Law v. Medco Research, Inc., 113 F.3d 781 (7" Cir. 1997) (study showing that
stock in question moved in tandem with stock of competitors precluded a finding

of loss causation without additional evidence). See Hazen, supra note 17, at 623
n.54.

3¢ Supra note 17, at 623.
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(damages actually ) ™ 2 82 A% ¥ g2 (7 5 3 BT %
% l’f‘iﬁ ( proximately caused ) '** o bl4e > B 4 v

137 Manufacturers Hanover Trust Co. v. Drysdale Securities Corp., 801 F.2d 13, 29

(2d Cir. 1986).

¥ Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 115 S.Ct. 1212, 131
L.Ed.2d 76 (1995).

39 1d.

140 Lee v. Chica, 983 F.2d 883 (8" Cir. 1993).

1" Supra note 17, at 623.

142 Abbey v. Control Data Corp., 933 F.2d 616 (8" Cir. 1991), cert. denied 502 U.S.
967, 112 S.Ct. 438, 116 L.Ed.2d 457 (1991) (damages were properly limited to
those occurring up to the time the accounting improprieties in question had been
disclosed); Sowell v. Butcher & Singer, Inc., 926 F.2d 289 (3d Cir. 1991)
(plaintiffs failed to produce sufficient evidence on damages to withstand motion
for directed verdict); James v. Nico Energy Corp., 838 F.2d 1365 (5™ Cir. 1988)
(plaintiff failed to show actual loss); Romano v. Merrill Lynch, Pierce, Fenner &
Smith, 834 F.2d 523 (5™ Cir. 1987), cert. denied 487 U.S. 1205, 108 S.Ct. 2846,
101 L.Ed.2d. 883 (1988) (losses in commodities transactions were not
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proximately caused by alleged securities fraud). See Hazen, supra note 17, at 624
n.12.

'3 Barrows v. Forest Labs., Inc., 1981 WL 1642, [1981 Transfer Binder] Fed. Sec. L.
Rep. (CCH) § 98,037 (S.D.N.Y. 1981).

144 Section 28 -- Effect on Existing Law

a. Except as provided in subsection (f), the rights and remedies provided by this
title shall be in addition to any and all other rights and remedies that may exist
at law or in equity; but no person permitted to maintain a suit for damages
under the provisions of this title shall recover, through satisfaction of
judgement in one or more actions, a total amount in excess of his actual
damages on account of the act complained of. Except as otherwise specifically
provided in this title, nothing in this title shall affect the jurisdiction of the
securities commission (or any agency or officer performing like functions) of
any State over any security or any person insofar as it does not conflict with
the provisions of this title or the rules and regulations thereunder. No State law
which prohibits or regulates the making or promoting of wagering or gaming
contracts, or the operation of "bucket shops" or other similar or related
activities, shall invalidate any put, call, straddle, option, privilege, other
security subject to this title, or apply to any activity which is incidental or
related to the offer, purchase, sale, exercise, settlement, or closeout of any such
security. No provision of State law regarding the offer, sale, or distribution of
securities shall apply to any transaction in a security futures products, except
that this sentence shall not be constued as limiting any State antifraud law of
general applicability.

PRV © http://www.sec.gov/divisions/corpfin/34act/sect28.htm

145 Ambassador Hotel Co. v. Wei-Chuan Investment, 189 F.3d 1017 (9™ Cir. 1999)
(plaintiff who still owned the securities could not recover damages that were
recoverable by the joint venture in question). AS the court explained, “where the
plaintiff has suffered only one loss, only one measure of damages may be
awarded.” Id. at 1032. See also, e.g., Rubin v. Schottenstein, Zox & Dunn, 119
F.Supp.2d 787 (S.D.Ohio 2000). See Hazen, supra note 17, at 624 n.15.
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16 Koch v. Koch Industries, Inc., 6 F.Supp.2d 1192, 1204-1205 (D.Kan.1998).

Farley v. Henson, 11 F.3d 827 (8" Cir. 1993) (benefit of bargain was appropriate
in common law fraud action in connection with merger).

'8 ‘Wool v. Tandem Computers, Inc., 818 F.2d 1433 (9™ Cir. 1987) (awarding out-of-
pocket loss); Harris v. Union Electric Co., 787 F.2d 355, 367 (8™ Cir.), cert.
denied 479 U.S. 823, 107 S.Ct. 94, 93 L.Ed.2d 45 (1986) (proper measure of
damages is difference between the purchase price and the actual value on the date
of the transaction). See Hazen, supra note 17, at 624 n.31.

149 McMahan & Co. v. Wherehouse Entertainment, Inc., 65 F.3d 1044 (2d Cir. 1995)
(benefit of bargain damages are available under Rule 10b-5 but not under section
11 of the 1933 Act).

130 Glick v. Campagna, 613 F.2d 31 (3d Cir. 1979).
31 Pidcock v. Sunnyland America, Inc., 854 F.2d 443 (11" Cir. 1988).
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13 Osofsky v. Zipf, 654 F.2d 107 (2d Cir. 1981).

'35 Gould v. American-Hawaiian Steamship Co., 535 F.2d 761, 781 (3d Cir. 1976).

13 DCD Programs, Ltd. v. Leighton, 90 F.3d 1442 (9™ Cir. 1996).

157 Astor Chauffeured Limousine Co. v. Runnfeldt Investment Corp., 910 F.2d 1540,
1551 (7™ Cir. 1990).

138 Hatrock v. Edward D. Jones & Co., 750 F.2d 767, 773 (9™ Cir. 1984).
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' In re Home Theater Securities Litigation, 1997 WL 820968, [1997 Transfer
Binder] Fed. Sec. L. Rep. (CCH) ¥ 99,576 (C.D.CAL. 1997).

10" Soderberg v. Gens, 652 F.Supp. 560, 565 (N.D.III. 1987).

! Huddleston v. Herman & MacLean, 640 F.2d 534 (5™ Cir. 1981).

12 Ambassador Hotel Co. v. Wei-Chuan Investment, 189 F.3d 1017 (9™ Cir. 1999).
' Supra note 17, at 626.

164 Cyrak v. Lemon, 919 F.2d 320 (5™ Cir. 1990).
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195 Sharp v. Coopers & Lybrand, 649 F.2d 175 (3d Cir. 1981).
1% Freschi v. Grand Coal Venture, 767 F.2d 1041 (2d Cir. 1985).
17 Supra note 17, at 627.

168 Id

199 478 U.S. 647, 106 S.Ct. 3143, 92 L.Ed.2d 525 (1986).
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